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ADDENDA  ET  CORRIGENDA. 


VOL.  I. 
Ptge  106.  line  13.  for  *<  damages,'*  read  "  arrearages.'* 
537 33.  for  *•  Plaintiir/*  read  "  Defendantr 

VOL.  IL 
Pjge  187.  line  16.  for  «  executed,"  read  «  excused." 

188 la  for  «  acceptor,"  read  «  holder." 

221.  —  13.  for  "  B.**  read  «  A.** 

24a 25.  for  «  acceptor,"  read  « holder." 

244. 18  and  2a  for  «  drawer,*'  read  *'  drawee.** 

3K  for  «  holder,**  read  "  drawer.*' 

279. 14.  for  «  holder,**  read  "  drawer.** 

404. 15.  for  "  take,**  read  "  lake.'* 

<>22.  at  the  bottom,  insert  "  Rule  refused.** 

66a for  «  Yates  v.  CoJe,"  read  "  Gates  v.  Cole. 
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CASES 

ARGUED  AND  DETERMINED  ^820. 


IN  THE 


Court  of  COMMON  PLEAS, 

AND 

OTHER  COURTS, 

IK 

Easter  Term^ 

In  the  First  Year  of  King  George  IV. 


PROMOTIONS. 

In  this  term,  Henry  Brougham,  ofLmcoMs  Inn,  Esq. 
Barrister  at  Law,  having  been  appointed  Attorney- Ge- 
neral to  the  Queen,  and 

Thomas  Denman,  of  LincolrCs  Inn^  Esq.,  Barrister  at 
Law,  having  been  appointed  Solicitor-General  to  her 
Majesty,  took  their  seats  within  the  bar  accordingly. 


Walker  v.  Mills,  {a)  ^P^^  ^^ 

T^EBT  to  recover  penalties,  on  5th  Anne,  c.  14.  s.  4.,  An  unqualified 
and  9th  Anne,  c.  25.  s.  2.,  for  using  a  snare  to  de-  pc"on,by  the 

orders  and  in 

stroy  game  (the  Defendant  not  being  qualified),  and  for  ^^e  pretence 

of  his  master, 
a  qualified  person,  set  on  his  master's  grounds  a  trap  for  hares,  3cc.  and  afterwards, 
finding  a  hare  therein,  carried  it,  according  to  order,  to  his  master,  who  was  not 
present  when  the  hare  was  found :  Held,  that  the  Defendant  was  not  liable  to  the 
penalties  for  using  snares  to  destroy  game,  or  for  exposing  game  to  sale. 

(m)  Pari  J.  was  absent  the  whole  of  this  termi  from  indiiposition. 

Vol.  IL  B  expos* 
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1820. 


exposing  a  hare  to  lale*  t^lea,  genieitl  issue.  The  fol- 
lowing facts,  were  proved  before  Garraw  B.^  at  the  last 
Sussex  assizes. 

The  Defendant,  a  cottager  in  the  employ  of  a  qua- 
lified person,  was  on  Sunday  morning,  found  with  a 
hare  id  his  p6^siii0n,  which  he  had  jiiit  taken  out  of 
a  trap  placed  on  his  master's  property.  The  master 
stated,  that  the  trap  was  placed  there  on  the  Thursday 
preceding  by  his  direction^  and  in  his  presence,  for  the 
purpose  of  catching  hares  and  rabbits  which  had  annoyed 
him ;  that  the  Defendant  had  received  orders  from  him 
to  bring  to  his  (the  masttr^s)  residence,  whatever  might 
be  caught  in  the  trap,  and  that  the  Defendant  had,  ac- 
cordingly^  brought  the  hare  in  question  to  him  on  the 
Sunday  morning  on  which  it  was  seen  iii  the  Defendant's 
possession. 

The  learned  Judge  thought  the  point  new,  but  having 
directed  the  jury  that  this  resembled  the  case  of  a  qua- 
lified person  attended  by  persons  unqualified,  assisting 
him  in  the  operations  of  sporting;  that  the  Defendant 
was  acting  as  servant  to  his  master,  and  under  his  di- 
rections ;  and  that,  therefore,  the  possession  of  the  hare 
by  the  servant  must  be  taken  to  be  the  possession  of  the 
master;  the  jury  found  a  verdict  for  the  Defendant. 


lyOyly  Seijt.  now  moved  to  set  aside  this  verdict  and 
have  a  new  trial  on  the  ground  of  a  misdirection,  con- 
tending, that  the  result  of  the  various  cases  on  this  sub- 
ject was,  that  the  right  of  a  persj»n  qualified  to  kill 
game  did  not  extend  to  the  protection  of  persons  un- 
qualified, unless  the  qualified  person  were  actually  pre- 
sent ;  and  that  a  qualified  person  had  no  right  to  send 
out  one  unqualified  to  kill  game  for  him :  that  the  master, 
in  this  case,  though  present  at  the  setting  of  the  trap, 
was  absent  wh^fi  the  hare  was  caught  and  found  in  the 
pefendant's  possession^  and  that  such  possession  consti- 
tuted 
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tuted  an  exposure  to  sale,  under  the  9th  Ame^  c.  S5.        I8S0. 
t.  2.     He  dted  MoU&n  v.  Cheesdy.  (a) 

Dallas  C.  J.  Cases  of  this  sort  frequently  run  into 
very  nice  distinctionsi  and  I  would  not  hastily  lay  down  a 
general  rule  which  might  afterwards  be  open  to  ob- 
jection. If  I  had  any  doubt  I  would  look  into  the  cases 
that  have  been  referred  to ;  but  I  have  none :  nor  have 
I  any  hesitation  in  saying,  that  this  action  is  most  im-> 
properly  brought  For  whal  «r«  the  circumstances  of 
this  case  ?  The  Defendant  was  the  servant  of  a  qualified 
man,  who,  finding  his  land  annoyed  by  hares  and  rabbits, 
ordered  this  trap-to  be  set,  with  a  view  to  their  de- 
struction. I  take  it  to  be  perfectly  clear,  that  a  qualified 
person  has  a  right  to  order  a  trap  to  be  set  for  such  a 
purpose,  even  in  his  absence;  but,  in  this  case^  the 
qualified  person  was  pres^it,  and  superintended  the  set- 
ting  of  the  trap.  In  this  trap  the  hare  was  afterwards 
caught,  and  the  catching  was  a  catching  by  the  master 
on  his  own  land.  Then  as  to  the  possession,  the  master 
ordered,  that  whatever  was  caught  should  be  brought 
to  him :  the  hare  was  brought  the  moment  it  was  taken^ 
and  the  possession  of  the  servant  in  the  act  of  taking 
the  hare  to  his  master,  was  under  the  master's  direction, 
and  the  same  as  the  possession  of  the  master. 

BuBRouGH  J.  Actions  of  this  kind  do  a  great  deal 
of  mischief;  there  was  no  pretence  for  charging  this 
Defendant  with  an  ill^al  taking  or  possession. 

Richardson  J.  The  trap  being  set  by  the  master^s 
order  and  in  his  presence,  the  hare  was  in  efiect  caught 
by  him.  As  to  the  possession,  it  is  proved  that  he 
ordered  his  servant  to  bring  to  him  whatever  might  be 

(«}  I  Esp.  133. 
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Walker 
Mills. 


taken;  so  that  the  case  falls  within  the  principle  of 
Wameford  v.  Kendall  {a).  The  learned  Judge  also  re- 
ferred to  Spurrier  v.  Vale.  (J) 

TfOyhf  took  nothing  by  his  motion. 


{d)  10  EoiU  Z9* 


[hi)  to  EaJtt4i3» 


April  a6. 

An  attorneyy 
being  request- 
ed to  draw  an 
assignment  of 
goods)  refused) 
and  the  deed 
was  drawn  by 
another.    The 
validity  of  the 
deed  being  af- 
terwards ques- 
tioned) on  the 
ground  of 
fraud)  in  an 
action  against 
the  sheriff  in 
which  the  at- 
torney first  ap- 
plied to  was  not 
employed : 
Held)  that  the 
communica- 
tion made  to 
this  attorney 
was  profes- 
sional, and 
that  evidence 
of  the  fraud 
proposed  to  be 
given  through 
him,  was  pro- 

V«"ly  rejected. 


Cromack  V.  Heathcote,  Esq. 

TPRESPASS  against  the  sheriff  for  seizing  goods 
under  an  execution.  The  defence  set  up  was,  that 
the  goods  had  been  conveyed  by  the  father  (against 
whom  the  execution  issued)  under  a  fraudulent  assign- 
ment to  the  son.  To  prove  the  fraud,  the  Defendant 
proposed)  among  other  evidence,  to  call  Smithy  an 
attorney)  to  whom  the  father  had  applied  to  draw  the 
assignment)  and  who  had  refused  to  draw  it,  knowing 
that  an  execution  had  been  issued  against  the  father. 
This  attorney  was  not  employed  in  the  cause,  and  did 
not  draw  the  assignment.  Richards  C.  B.,  before  whom 
the  cause  was  tried  at  the  last  Hertfordshire  assizes,  re- 
jected this  evidence,  on  the  ground  that  it  was  a  con- 
fidential communication  made  to  an  attorney.  The 
jury  found  a  verdict  for  the  Plaintiff. 

Taddy  Serjt.  now  moved  to  set  aside  this  verdict  and 
have  a  new  trial,  on  the  ground  (among  other  objections) 
that  this  evidence  had  been  improperly  rejected.  He  con- 
tended) that  the  rulC)  as  to  the  exclusion  of  the  evidence 
of  solicitors  touching  matters  on  which  they  had  been 
consulted,  extends  only  to  communications  made  in  the 

pro- 
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progress  of  a  cause ;  and  urged  that  a  solicitor  had  been 
examined  touching  a  dissolution  of  partnership  (a),  and 
to  prove  the  usurious  consideration  of  a  deed  he  had 
drawn,  Duffin  v.  Smith  (&);  and  that  Lord  Kenycn 
seemed  to  confine  the  rule  to  communications  made  in 
the  conduct  of  a  cause,  Cobden  v.  Kendrick(c).  He 
dted  also  Wilson  v.  BastaU  {d)y  and  Du  Barre  v. 
JJvette.  {e) 


1820. 


Cromack 
Heathcotx. 


Dalias  C.  J.  The  Plaintiff  came  to  employ  Smith 
as  an  attorn^,  though  Smith  happened  to  refuse 
the  emplo3rment.  The  enquiry  made  by  Lord  Kenycn 
in  Wilson  v.  JRasiaU  is,  whether  the  party  was,  as  he 


(a)  The  reporters  are  indebt- 
ed to  the  kindness  of  a  gentleman 
at  the  bar,  who  was  present  at 


the  time  of  the  decision,  for  the 
following  note ; 


Wadswobth  o.  Hamshaw  and  Aspinal. 
Coram  Abbott  C.  J.    March  x.  18x9. 


In  an  action  against  the  De- 
fendants for  goods  sold  and  de« 
Ihreredy  the  question  was,  whether 
the  Defendants  were  partners  at 
the  time  the  goods  were  deliver- 
ed. On  the  part  of  the  plaintiify 
Hughes^  an  attorney,  stated  that 
the  Defendants  had  called  upon 
him  to  advise  them  professionally, 
respecting  the  dissolution  of  their 
partnership.  Gumej  and  Mere^ 
<vjetber  objected  to  the  admis- 
sibility of  diis  evidence,  upon  the 
ground  that  what  passed  between 
Hughes  and  the  Defendants  was 
a  professional  communication. 

Abbott  C.  J.,  without  call- 
ing upon  Scarlett,  who  was  on 
the  other  side,  ruled,  that  the 
evidence  was  admissible ;  that 
the  communication  was  not  pri- 
vileged ;  and  that  protection  was 
onlv  extended  to  those  communi- 

B 


cations  with  an  attorney  which 
related  to  a  cause  existing  at  the 
time  of  the  communication,  or 
then  about  to  be  commenced. 
Hb  Lordship  then  cited  a  case 
of  an  action  for  bribery,  tried  on 
the  Midland  circuit,  (and  attend- 
ed by  Serjts.  Adair  and  WiLorii) 
in  which  the  attorney  for  the  De- 
fendant was  called  to  prove  some 
communication  with  his  client. 
The  evidence  being  objected  to 
by  the  Defendant's  counsel,  -was 
rejected ;  but  upon  an  application 
to  the  Court,  a  new  trial  was 
granted ;  and  the  Court  then  de- 
cided, that  no  professional  com- 
munication was  protected  except 
such  as  related  to  a  cause. 
{b)  Peake  N.  P.  C.  X46. 

(c)  4  T,R.  43X. 

(d)  4  T,  R.  755. 

(f)  PcakeN.P.C  xo8. 

3  Stated, 
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188C^       Stated,  oonsuHed  profesdonaUy ;  and  is  not  this  a  eon* 

rtgl^J—     sxdting  on  professional  business  ?    One  is  staggered  at 

v«  first  on  being  told  that  there  are  decided  cases  which 

HiATSooTi*   seem  at  variance  with  first  principles  the  most  clearly 

established ;  but  the  cases  cited  do  not  at  all  bear  out  the 
proposition  contended  for,  and  I  know  of  no  such  dis- 
tinction as  that  arising  ftom  the  attorney  being  employed 
or  not  employed  in  the  cause.  To  confine  ourselves  to 
the  present  case :  here  is  a  client  who  goes  to  give  in- 
structions touching  a  deed,  and  the  communication  must 
be  deemed  confidential,  as  between  attorney  and  client, 
though  the  attorney  happens  to  refuse  the  employment. 
I  have  no  manner  of  doubt  on  the  subject ;  and  it  might 
be  of  most  mischievous  consequence  ii^  by  granting  a 
rule,  we  should  be  supposed  to  have  cast  ^ny  doubt 
on  it 

BuRBOUGH  J»  It  would  l^  most  mischievous  if  it 
were  once  doubted  whether  or  no  a  communication 
such  as  this  were  confidential  as  between  attorney  and 
client. 

Richardson  J.  Suppose  the  case  of  an  attorney 
consulted  on  the  title  to  an  estate^  where  there  was  a 
defect  in  the  title^  can  it  be  contended  that  he  would 
ever  be  at  liberty  to  divulge  the  flaw  ?  I  never  heard  of 
the  rule  being  confined  to  attornies  employed  in  a 
cause.  1  am  of  opinion,  that  the  communication  in  this 
case  was  of  a  nature  not  to  be  divulged  by  the  attorney 
to  whom  it  was  made. 

Rule  refiised. 
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1929, 

Robert    Hinde,     Demandant,    John   Hinde,      April  %6. 
Tenant,    Richard  Bland,  Vouchee. 

0NSLOW  Serjt  moved  to  pass  a  recovery  under  the  The  Court  al- 

foUowing  circumstances.  lowed  a  re- 

The  warrant  of  attorney  was  taken  and  acknowledged  whow  the  cww 

at  Cape  Town^  Cape  of  Good  Hope,  before  two  commis-  tifictteof  Ihe 

sioners.    The  usual  affidavit  of  caption  and  acknowledir-  y^?      , 

r  ^     the  party  who 

ment  was  sworn  before  the  deputy  fiscal  at  Cape  Tawn^  made  the  affi- 

by  G.  C,  one  of  the  commissioners,  on  the  3l8t  otjuly,  <J»vitof  the 

1819;  endorsed  on  the  affidavit  was  a  certificate  of  a  acknowle^g- 

notary  public  dwelling  in  Cape  Towuy  that  the  commis^  "wm  of  th? 

sioner  who  had  made  the  affidavit  of  the  caption  and  I!?!!!!!^  ^ 

^  ztxatucy  was 

acknowledgment,  was  sworn  in  his  (the  notary's)  pro-  swam  in  his 

sence  to  the  truth  of  the  same  affidavit,  before  P.  B.  B..  F«wc  be- 
fore the  de- 
on  the         day  of  ,  1819 ;  and  he  fiirther  certi-  patv  fiscal  at 

fied,  that  the  said  P.  B.  B.  was   deputy  fiscal,  and  as  ^^  Town,) 
such,  usually  administered  oaths,  and  had  power  to  ad-  davandrnwith 
minister  such  oath,  and  that  the  name  subscribed  to  the  in  the  body  of 

said  affidavit,  and  also  the  name  of  P.  JB.  B.  subscribed  ^  <^rti&ate, 

.  .  but  stated  it 

to  the  jurat,  were  of  their  respective  hands-writing.     To  correctly  at  the 

the  end  of  this  certificate,  the  notary  public  making  it  ^^^  where  the 
had  put  the  date  of  the  Slst  o(July  1819,  his  name  and  ed  Ac  instru-" 
description,  and  also,  as  was  supposed,  (for  the  wax  was  ment ;  tl^e 
gone,)  his  notarial  seal.    The  only  question  was,  whether  .       °^  |f  ® 
the  recovery  should  pass,  there  being  a  blank  in  the  body  afiSdavit  being 
of  the  certificate  for  the  day  and  month  when  G.  C.  was  *^®  «*™«  ^ 
sworn  to  the  truth  of  the  affidavit  of  caption  and  acknow-  bottom  of  the 
ledgment.     The  learned  Seijeant  prayed  that  the  re-  certificate, 
covery  might  be  allowed  to  pass,  notwithstanding  this 
blank  ;  and  urged,  that  the  date  of  the  certificate  (Slst 
Jidf/y)  being  the  same  as  that  of  the  jurat  of  the  affidavit 
of  caption,  there  was  sufficient  evidence  that  the  certifi^ 

B  4  d^t^ 
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1820*  cate  was  a  certificate  of  the  oath  being  taken  on  the 
same  3 1  st  oiJidy^  and  that  it  could  not  be  of  a  subsequent 
day. 

Rule  granted  for  the  recovery  to  pass. 


^prU  %i.     DiNSDALE,  Assignee  of  the  Sheriff  of  Middle- 
sex, V.  Eames. 


Tie  Defend-  O^  ^®  ^^  ^^  Jtme^  1819,  the  Defendant  was  sued  on 
ant  in  an  action  a  bail-bond  given  by  him  in  an  action  for   debt 

(eiven  in  an  against  himself.  On  the  17th  of  June  he  pleaded  to  the 
action  of  debt  action  on  the  bail-bond;  on  the  4  th  o£  November  he  be- 
*^nbL  iSne  ^^^""^  ^  bankrupt,  and  a  commission  issued  against  him 
bankrupt  be-  in  the  course  of  that  month.  The  action  on  the  bail- 
tween  plea  and  jyQ^^^  came  on  to  be  tried  at  the  sittings  in  Hilary  term, 
action  on  the  1^20,  when  a  verdict  was  found  for  the  Plaintifil  Judg- 
bail  bond,  and  ment  was  entered  up,  and  the  Defendant  taken  in  exe- 
obtMning  his  ^^^^^  g^^  damages  and  costs  on  the  29th  of  March, 
certificate  after  •        i        i     t-w  r     j       ,  n 

judgment,  is      1820;  on  that  day  the  Defendant  s  certificate  under  the 

dischai^ged  commissioner  of  bankrupt  was  allowed  by  the  Chancel- 
mages  and  '  lor,  having  been  signed  by  the  creditors  on  the  6th  of 
coit«.  Februatyi  in  the  year  last  mentioned.    When  the  De- 

fendant was  taken  in  execution  he  paid  the  Plaintifi*'s 
attorney  51/.  towards  the  damages  and  costs. 

PeU  Serjt,  having  obtained  a  rule  nisi  to  have  this 
sum,  paid  under  the  writ  of  ca.  sa.^  restored  to  the  De« 
fendant  or  his  attorney, 

Taddy  Serjt  now  shewed  cause  against  the  rule. 
The  question  is,  whether  a  Defendant  in  an  action  on  a 
bail-bond,  becoming  bankrupt  betweeo  plea  a^d  verdict. 


I  Marsh,  346.  {g\   \  B.l^  A,  491. 

y£)  »  if.  y  5.  70.  \b)  3M.^S.  3%6. 
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and  obtaining  his  certificate  after  final  judgment,  is  dis«  1820. 
charged  from  the  damages  and  costs.  He  is  not  dis- 
charged, because  the  debt  is  not  one  that  can  be  proved 
under  the  commission;  till  judgment  is  given,  it  cannot 
be  ascertained  what  is  due  for  costs,  either  in  the  ori- 
ginal action,  or  the  action  on  the  bail-bond.  The 
various  cases  {Ex  parte  Hill  {a)  ^  Ex  parte  Charles  {b)^ 
Walker  v.  Barnes  (c),  and  Buss  v.  Gilbert  {d)j)  establish 
this  principle,  that  where  the  cause  of  action  is  incom- 
plete, even  though  that  which  is  necessary  to  complete 
it  be  costs  only,  the  debt  is  not  provable  under  the 
commission.  [Dallas  C.  J.  In  most  of  those  cases  the 
Defendant  was  sued  on  a  tort.]  The  judgments  do  not 
appear  to  have  been  afiected  by  that  circumstance,  but 
to  have  turned  on  the  principle  that  the  demand  was 
incomplete.  Bouieflour  v.  Coats  {e)  is  contrary  to  law 
and  practice ;  for  costs  are  never  proved  under  a  com- 
mission when  the  verdict  is  after  the  bankruptcy,  {Ex 
parte  Hill.)  In  Ex  parte  Charles  there  was  a  verdict 
before  the  bankruptcy ;  but  the  case  of  the  Plaintiff  is 
stronger,  for  here  the  verdict  is  after  the  bankruptcy. 
CockeriU  v.  Owsten  {/)  is  almost  in  point;  and  the  case 
of  The  Overseers  of  St.  MartirCs  in  the  Fields  v.  War~ 
ren  (g)  shows  clearly,  that  an  unliquidated  demand 
arising  on  a  bond  cannot  be  proved  as  a  debt  under  the 
commission. 

Pell  Seijt,  in  support  of  the  rule,  relied  on  Bouteflour 
V.  Coats  as  in  point,  and  on  Scott  v.  Ambrose  {h).  In 
CockeriU  v.  Owsten  it  did  not  appear  that  the  bond  was 
forfeited  at  the  time  of  the  bankruptcy ;  and  in  St.  Mar^ 
tin's  in  the  Fields  v.  Warren^  which  was  a  case  on  a  bas- 

II  Fesej,  646*  {e)  Cofwp.  45. 

b)   14  M^Jtj  198.  (/)  I  Burr.  436. 
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tardy  bond,  it  wonld  have  been  necessary  to  assign 
breaches,  whereas  in  the  preaoit  case  the  amount  of  the 
original  debt  was  known  and  ascertained.  Under  the 
5  Qeo.  3.  c.  30.  the  Defendant  was  entitled  to  he  dis- 
charged from  all  debts  due  and  owing  at  the  time  of 
the  bankmptoy :  if  he  could  be  discharged  irom  the  ori- 
ginal debt,  why  not  also  from  this  substituted  debt  ? 

Daujis  C.  J.  The  debt  was  contracted  with  cer- 
tainty before  the  bankruptcy  of  the  Defendant,  and 
therefore  might  have  been  proved  under  the  commission. 
The  case  of  Botite/lour  v.  Coats  is  directly  in  point,  and 
has  never  been  overruled  or  questioned  in  any  sabs^ 
qiunt  decision ;  and  Scott  v.  Ambrose  has  decided  that 
the  oostB  bear  relation  to  the  original  debt.  The  rula 
must  be  made  absolute. 

BUBBODQB  J.  The  case  Ex  parte  Charles  has  no 
application  to  the  present.  If  this  had  been  on  action 
of  trover,  the  case  might  have  been  different,  but  the 
debt,  for  which  the  defendant  was  sued,  is  one  which  is 
clearly  barr^  by  his  certificate, 

RtcHARDSOH  J.  The  substance  of  the  action  on  the 
bail-bond  is  the  same  as  that  on  the  original  debt ;  the 
costs  are  accessorial,  and  the  hardship  upon  the  Plain- 
tiff is  not  greater  than  in  many  other  cases  which  arise 
unavoidably  under  the  bankrupt  laws. 

Rule  absolute. 


E  FiUT  YuB  OP  GEO.  IV. 


Brandon  and  Brown  v.  Hubbard  and  Kbts.       Mi:^  i, 

ASSUMPSIT  agaliut  the  Defendants  for  work  and  A  replerin 

labour  done  for  them  by  the  Plaintiffi.     It  ap-  '^^^'^^'** 
peared    on    trial   at    the   last  Stqgbrd  assizes,    before  attwney'i 
Holroyd  J.  that  the  Plaintiffs  (attomies)  were  partners,  ^^^'  "ouit  sue 
that  Brandon  had  been  appointed,  solely,  replevin  clerk  „-j_^  _f* 
to  the   sheriff,   but  that   the  business   of  the  replevin  preparing  a 

clerk  was  tranwcted  in  the  ofiBce  of  Brandon  and  Brawn.  '*pl=™  bond, 

tnougfl  it  be 
A  replevin  bond  (for  the  costs  of  preparing  which,  prepared  at 
among  other  things,  the  present  action  was  brought)  *•>•  •*'*  of 
was  filled  up,  the  stamp  provided,  and  other  buuness 
relating  to  the  same,  done  for  the  Defendants,  In  the 
office  of  Brandon  and  Brown.  The  counsel  for  the 
Dc^ndants  objected  that  there  was  a  misjoinder; 
for  that  Brandon  alone  being  the  replevin  clerk,  was 
alone  interested  in  this  suit.  Holroydi.  thought  the 
objection  well  founded,  and  nonsuited  the  Flaintifl%; 
bat  gave  leave  to  move  to  enter  a  verdict  for  them  for 
the  amount  of  the  costs  of  prqiaring  the  r^evin  bond, 
&C.  Accordingly,  Peake  Seijt.  now  moved  to  set  aside 
this  nonsuit,  and  enter  a  verdict  for  the  Plaintifis.  He 
contended  that  the  statutes  1  and  2  Ph.  S^  Mar.  e.  12. 
(.3.  and  11  Geo,  2.  c.  19.  £.23.  (the  only  statutes  re- 
lating to  replevin  clerks)  contuned  no  directions  about 
the  remuneration  to  the  sberiif,  or  as' to  the  person  who 
should  prepare  the  replevin  bond.  If,  therefore,  the 
bond  was  prepared  by  two  partners,  the  expenses  were 
as  mach  the  debt  of  one  as  of  the  other,  though  one  only 
held  the  appointment  of  replevin  clerk.  If  an  action 
had  been  brought  for  any  matter  relating  to  the  stamp, 
bodi  would  have  bem  liable.  He  cited  WiUett  v. 
Chamben  {a)%.  9»  the  only  case  bearing  on  the  subject 
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1820. 


Brandon 

HUBBARb. 


Sed  per  Curiam*  There  is  no  doubt  in  the  case.  It 
was  the  duty  of  Brandon  alone  to  make  out  the  replevin 
bond,  and  Brawn  had  nothing  to  do  with  it.  The 
Defendants  dealt  with  Brandon  in  his  capacity  of 
replevin  clerk,  and  not  as  the  partner  of  Brawn. 

Peake  took  nothing  by  his  motion. 


Maj4* 


Halford  v.  Dillon,  (a) 


Dallas  C.  J. 

HTHIS  was  an   action  of  replevin,  brought    by  th^ 

Plaintiff  for  taking  and  detaining  his  goods.     The 

Defendant  avowed  in  the  common  form  for  certain  rent 

of  the  locus  in  quo  and  other  premises,  which  he  alleged 


X.  Bya  settle- 
ment made  on 
the  marriage 
of  Sir  H./.  P. 
the  estate  7. 
was  settled  to 
the  use  of  Sir 
JlJ.P.fm 

life»  remainder  to  his  first  and  other  sons  in  tail  male,  reversion  to  Sir  H,  J.  P.  the 
settlor)  in  fee.  There  was  issue  of  the  marriage  a  son,  J,  P.,  who  attained  the  age  of 
twenty-one,  but  died  in  1767  without  issue,  leaving  Sir  H.  J.  P.,  his  father,  him  sur- 
viving. J.  P.  took  upon  himself,  among  other  things,  to  devise  the  estate  T.  to  his 
father  for  life,  with  remainder  to  his  sisters  of  the  half-blood,  M.  said  A,  in  fee.  Sir 
H.  J.  P.  accepted  certain  benefits  under  tliis  will ;  and  in  1769  devised  the  estate  7. 
(after  the  deaths  of  his  daughters  M.  and  A.  without  issue  male)  to  H.  P.  for  life,  with 
several  remainders  over.  In  an  action  of  replevin^  by  a  person  claiming  under  the  will 
of  Sir  H.  J.  P.>  the  avowant^  who  claimed  as  heir  of  Ay  read  in  evidence  the  answer 
of  the  real  Plaintiff  to  a  bill  filed  against  him  by  the  avowant,  in  which  answer  the 
real  Plaintiff  admitted  that  he  believed  that  certain  articles  of  agreement  between  Sir 
if.  J.  P.  and  his  son  J.  P.  were  made  in  the  year  1766,  whereby  J.  P.  agreed  to  pay 
700/.  and  an  annuity  of  aoo/.  per  annum  to  his  father,  who,  in  consideration  thereof, 
agreed  to  convey  estate  7.  immediately  to  his  son,  subject  to  a  proviso,  that  if  the  son 
should  die  in  the  lifetime  of  the  father,  the  conveyance  was  to  be  wholly  void  :  Held, 
that  Sir  H.  J.  P.  was  not,  by  accepting  benefits  under  the  will  of  J.  P.,  divested  of  the 
reversion  in  estate  7. ;  that  jif.  and  A»  took  nothing  in  the  estate  under  the  will  of  J.  P.; 
and  that,  on  the  trial,  it  was  not  necessary  for  the  Judge  to  direct  the  jury  to  presume,  that 
some  conveyance  of  the  reversion  in  fee  had  been  made  by  Sir  H,  J.  P.  to  his  son  /.  P. 

3.  The  letters  of  a  party,  under  whom  the  Plaintiff  did  not  claim,  were  held  inad- 
mbsible  as  evidence  to  affect  the  Plaintiff's  title. 


(a)  The  facts  and  argument  in 
this  case  are  so  suflGiciently  stated 
in  the  judgment  of  the  Court,  that 
it  was  deemed  unnecessary  to  Re- 


port them  at  greater  length.  Lens 
Serjt.  shewed  cause  against  the 
rule,  which  was  obtained  and  sup- 
ported by  the  Defendant  in  person. 
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t3  have  been  holden  by  the  Plaintiff  as  tenant  to  the 
Defendant  The  Plainti£^  by  his  plea  in  bar,  denied 
the  holding  modo  etjbrmd  ;  whereupon  issue  was  joined, 
and  at  the  trial  (a)  a  verdict  was  found  for  the  Plaintiff. 
The  Defendant  lias- moved  for  a  new  trial. 

The  Plaintiff's  &rm  was  demised  to  him  in  1805,  by 
Ann  Parker^  by  lease  to  hold  from  the  29th  of  September^ 
1805,  for  fourteen  years.  Ann  Parker  died  in  January 9 
1814,  and  the  Defendant  was  her  heir  at  law.  The  real 
Plaintiff  in  the  action  was  Sir  William  Parker,  Bart, 
to  whom  the  Plaintiff  HaJ^ord  had  attorned  and  paid 
his  rent;  and  the  question  was,  whether  Ann  Parker  was 
tenant  in  fee  of  the  premises  under  the  will  of  her 
brother  of  the  half  blood,  John  Parker,  Esquire,  as  the 
Defendant  contended ;  or  tenant  for  life  only,  under  the 
will  of  her  father.  Sir  Henry  John  Parker,  Bart,  as  was 
contended  on  the  part  of  the  Plaintiff.  By  indentures 
of  lease  and  release,  bearing  date  the  ist  and  2d  of 
October,  1741,  and  made  on  the  marriage  of  Sir  Henry 
John  Parker,  the  &ther,  with  Catherine  Page,  the  Talton 
estate  (whereof  the  premises  in  question  formed  a  part) 
was  settled  to  the  use  of  Sir  Henry  John  Parker  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male, 
with  reversion  to  the  settlor  in  fee. 

There  was  issue  of  this  marriage  one  son,  John 
Parker,  who  attained  the  age  of  twenty-one,  but  died  in 
1767  without  issue,  leaving  his  father,  Sir  Henry  John 
Parker  him  surviving.  Sir  Henry  John  Parker,  there- 
fore, (unless  he  had  done  some  act  to  deprive  himself  of 
the  reversion  in  fee  retained  to  him  by  the  settlement  of 
174«1),  having  survived  his  only  son,  had  power  to  dis- 
pose by  his  will  of  the  reversion  in  fee ;  and  he,  by  his 
will,  bearing  date  the  10th  day  of  November  1769,  de- 
vised the  Talton  estate,  after  the  deaths  of  his  daughters 


1820. 


Halford 

DlIXOK. 


(a)  Beioee  RiclHirdsQn  J.  Worcester  summor  aetlzes  1819. 

Margaret 
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Halford 
Dillon. 


MargarH  and  Ann  Purker  withoat  isBue  Inale^  to  Hyde 
Parker  for  life^  with  remainder  to  his  first  and  other  sons 
in  tail  malei  with  remainder  to  William  Parker  (eldest 
son  of  Sir  Hyde  Parker)  for  life^  with  remainder  to  his 
first  and  other  sons  in  tail  mele,  with  remainder  to  WU- 
liam  Parker  (now  the  said  Sir  WUliam  Parker^  Bart, 
and  eldest  son  of  William  Parker^  the  son  of  Hyde 
Parker)  for  life|  with  divers  remainders  over.  And  he 
declared  it  to  be  the  true  meaning  of  his  will,  that  the 
above  mentioned  estate  should,  after  the  decease  of  his 
daughters  Margaret  and  AnnParker^  without  issue  male^ 
constantly  go  along  with  and  descend  into  the  right  heir 
msde  of  the  Parker  family  in  the  manner  he  had  limited 
the  same;  as  such  heir  male  would  inherit  his  title, 
therefore^  it  was  his  will  that  such  his  estates  and  title 
should  descend  and  be  enjoyed  together  as  long  ai 
might  be,  and  the  laws  of  England  would  permit. 

Sir  WUliam  Parker^  Bart.,  therefore,  the  real  Plain- 
tifl^  insisted,  that,  all  intermediate  persons  being  dead, 
he  was  now  entitled  to  the  premises  in  question  under 
the  will  of  Sir  Henry  John  Parker. 


Mr.  Dillon^  howevef,  contended  that  Sir  Henry  John 
Parker  had  no  power  to  dispose,  by  his  will,  of  the 
Talton  estate,  he  being,  as  was  contended,  at  the  time 
of  making  his  will,  seised  for  life  only  of  that  estate^ 
And  this  was  contended  on  two  grounds.  First,  That 
Sir  Henry  John  Parker^  having  accepted  certain  bene* 
fits  devised  to  him  by  the  will  of  his  son  John  Parker^ 
(which  John  Parker  had  taken  upon  himself  by  the  same 
will  to  devise  the  TaUon  estate  to  his  fiither  for  life, 
with  remainder  to  his  sisters  of  the  half  blood  Mar*^ 
garet  and  Ann  Parker  in  fee,)  had,  thereby,  elected  to 
abide  by  and  confirm  his  son's  will  in  all  parts;  and 
that,  by  such  acceptance  and  election,  he  was  either 
luaually  divested  ^f  the  reversion  in  fee  reserved  to  tiim 

by 


IN  THE  FiBBT  YeAB  OF   GEO.  IV. 


14 


by  the  BetUement  of  1741,  or  eke,  that  he  and  all  per- 
sons claiming  under  him  were  estopped  from  setting  up 
that  settlement^  or  otherwise  controverting  the  right  oC 
Jckn  Parker  to  dispose  of  the  fee  of  that  estate  to  his 
two  sisters.  Secondly,  that  the  jury  ought  to  have  been 
directed  to  presume^  that  some  conveyance  of  the  re- 
version in  fee  had  been  made  by  Sir  Henry  J<An  Parker 
to  his  son  John  Parker.  On  the  first  point,  many  equity 
cases  respecting  election,  from  Noys  v.  Mordaunt  (a)  to 
Broome  v.  Monk  {b)^  were  cited,  fi-om  which  it  was  ar- 
gued, that  the  doctrine  of  election  is  a  doctrine  of  the 
common  law,  and  borrowed  from  thence  by  courts  of 
equity ;  and  that^  although  the  interposition  of  a  court  of 
equity  may,  m  certain  cases,  be  necessary  to  compel  a 
party  to  elect,  yet,  that  when  he  has  made  his.  election 
to  take  under  the  will,  and  has  accepted  the  benefit 
thereby  given  to  him,  (as  was  argued  to  be  the  case 
here),  the  aid  of  such  a  court  was  not  necessary  to  divest 
him  of  any  property  which  he  held  in  repugnance  to  the 
will;  but,  that,  in  such  case,  he  was  ipso  facto  divested 
or  estopped  by  the  operation  of  the  common  law. 

It  was  further  argued,  that,  at  the  common  law,  a  man 
may  be  estopped  not  only  by  record  or  deed,  but  also  by 
matter  in  pais,  as  by  the  acceptance  of  an  estate.  And 
the  Court  was  referred  to  Littleton^s  chapter  on  Re- 
mitter, with  Lord  Cokeys  commentary  thereon,  and  to 
other  authorities  respecting  the  surrender  of  an  old,  by 
the  acceptance  of  a  new  lease,  for  the  purpose  of  shew- 
ing, that  a  man  may  lose  his  older  and  better  title  to  an 
estate,  by  accepting  a  conveyance  firom  another,  (c) 

And,  finally,  the  Court  was  pressed  with  the  autho^ 
rity  of  two  more  modem  cases,  Goodtitle,  dent.  Ed^ 
wards  v.  Bailey  {d)  and  Doe  dem.  Z).  of  Devonshire  v» 
Lord  George  Cavendish,  {e) 


(«)  s  Ftm.  581. 
\b)  10  Fe4.  597. 
\c)  UU  /•  667.    Qfi%  UU  ilni. 


(d)  Qo<wp*  597. 

\e)  4  r.H.  iJ^i.notUn 
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As  to  the  cases  in  equity,  it  appears  to  us,  that  the 
principle  of  them  is  entirely  a  principle  of  equity  pro- 
ceeding on  the  doctrine  of  an  implied  condition,  of  which 
a  court  of  equity  will  enforce  the  performance,  viz*  by 
compelling  the  devisee,  if  he  elects  to  take  the  benefit  of 
the  devise,  to  convey  over  his  original  estate,  so  that  it 
may  pass  in  conformity  to  the  will.  These  cases  seem 
to  us  to  afford  no  authority  shewing  what  the  effect  of 
such  election  is  at  the  common  law  and  without  the  aid 
of  a  court  of  equity. 

As  to  the  doctrine  of  estoppel,  which  forms  an  ex^ 
ception  in  certain  cases  to  the  doctrine  of  remitter,  (as 
in  the  instance  put  by  Litt.  s.  66^.  where  tenant  in  tail 
enfeoffs  his  heir  of  full  age,  who  enters  and  survives  his 
father,  and  is  thereby  estopped  from  claiming  the  estate 
tail  -performam  doni^)  and  also  as  to  the  doctrine  of  sur- 
render of  a  lease  by  the  acceptance  of  a  new  one,  (as 
when  a  man,  having  a  lease  for  twenty  years,  accepts 
from  the  same  lessor  a  new  lease  for  ten  years,  and  is 
thereby  estopped  from  claiming  his  old  lease  for  twenty 
years,)  all  these  are  cases  of  two  titles  to  the  same 
lands,  where  a  man,  by  accepting  a  new  and  inconsistent 
title,  is  precluded  from  setting  up  his  older  and  better 
title  to  the  same  lands.  It  is  obvious,  that  these  cases 
fall  very  very  short  of  proving  the  point  now  contended 
for,  and  indeed  have  no  application  to  it ;  the  point 
being  this,  that  a  man,  by  accepting  a  title  to  Black" 
acrej  is  thereby  divested  or  estopped  from  setting  up 
his  former  title  to  Whiteacre. 

As  to  the  cases  of  Goodtitle  v.  Bailey^  and  Doe  v.  Lord 
George  Cavendish^  in  the  first,  the  Court  thought,  that 
the  release  might  well  be  construed  as  a  grant  of  the 
reversion;  which  alone  was  suflScient  to  sustain  the  non- 
suit :  and,  in  the  second,  that  the  power  was  well  exe-* 
cuted,  in  toto^  or,  at  all  events,  to  the  extent  of  giving 
to  Lord  George  Cavendisfi  an  estate  for  life ;  in  either  of 

which 
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which  cases  the  lessor  of  the  Plainti£P  could  have  no 
right  to  recover.  It  is  true,  that  the  Court,  in  the  re- 
ports of  those  cases,  appears  to  have  thrown  out  more 
than  was  necessary  for  the  decision,  and  more  than 
perh^)8  is  consistent  with  the  strict  legal  view  in 
which  the  action  of  ejectment  is  now  regarded.  These 
cases  occurred  at  a  time  when  that  action  was  con* 
sidered  as  a  fictitious  action,  in  which  a  different  sort  of 
tide  would  suffice  than  what  is  required  in  a  real  action ; 
and  when  it  was  thought  that  an  equitable  title  would 
be  sufficient  to  support  or  to  defend  an  action  of  eject- 
ment, contrary  to  the  legal  right  of  possession.  That 
the  Court,  in  these  cases,  had  in  view  the  equitable 
dtle,  which  was  then  thought  sufficient  in  ejectment, 
and  not  the  strict  legal  title,  is  manifest  from  what  Lord 
Mansfield  is  reported  to  have  said  in  considering  the 
doctrine  of  election,  in  Doe  v.  Lord  Geaige  Cavefidis/i, 
viz.  "  They  (namely  the  late  Duke's  children)  claim 
great  property  under  the  Duke's  will,  and  have  taken 
it.  If  they  reject  his  will  they  must  renounce  all  be- 
nefit under  it.  Therefore  they  are  bound  to  suffer  a 
recovery,  or  make  the  title  complete."  His  Lordship 
seems  to  consider  that  the  obligation  on  the  party  to 
suffer  a  recovery  and  complete  the  title  is,  for  the  pur- 
pose of  an  ejectment,  equivalent  to  a  recovery  actually 
suffered  and  the  tide  completed. 

But  this  doctrine  has  been  overruled  by  the  cases  of 
Doe  dem.  HodsdeUj  v.  Staple  (a),  Goodtitle  dem.  JoneSj 
V.  Jones  (J),  and  Doe  dem.  Da  Costa,  v.  Wharton  (c),  and 
by  the  constant  practice  of  courts  of  common  law  for 
these  last  thirty  years. 

As  to  the  second  point  contended  for  by  Mr«  Dillon^ 
namely,  that  the  jury  ought  to  have  been  du*ected  to 
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presnih^  that  some  conveyance  of  the  reversion  in  fee 
had  been  made  by  Sir  Henry  John  Parker  to  his  son 
Jdhn  Parker^  Mr.  DiUon  read  in  evidence  at  the  trial,  the 
akiswer  of  Sir  William  Parker  to  a  bill  filed  against  him 
by  Mr.  Dittofh  in  which  answer  Sir  WiUiam  Parker  ad- 
mits, that  he  believes  that  certain  articles  of  agreement 
between  Sir  Henry  John  Parker  and  his  son  John  Parker 
Were  made  in  the  year  1766,  whereby  the  said  John 
Parker  agreed  to  pay  700/.,  and 'also  an  annuity  of 
300Z.  T^  anmam  to  his  father ;  and  his  father,  in  con- 
sideration thereof^  agreed  to  convey  the  TaUon  estate 
immediately  to  his  son,  subject  to  a  proviso,  that  if 
the  son  should  die  in  the  lifetime  of  the  father,  the  said 
tonveyance  was  to  be  wholly  void. 

Mr.  Dillon  from  that  admission  argued,  not  only 
that  it  is  to  be  presumed  that  such  a  conveyance  was 
in  fact  made,  but,  that  it  must  be  presumed  to  have 
"been  a  conveyance  operating  according  to  the  common 
law,  whereby  the  freehold  would  pass  to  the  son,  subject 
only  to  a  condition  whereby  the  father  was  to  be  en- 
titled to  enter  in  the  event  of  his  surviving  his  son  > 
and,  if  so,  then  Mr.  Dillon  further  argued,  that  it  could 
not  be  presumed  that  the  father  had  made  an  entry  to 
enforce  the  condition  broken. 

Tb  this  argument  it  appears  to  us  that  a  short  answer 
may  be  given.  If  it  is  to  be  presumed  that  any  con- 
veyance was  in  part  executed,  it  should  be  presumed 
that  it  was  such  a  conveyance,  as  would  best  efiectuate 
the  intention  of  the  parties.  Now  the  intention  clearly 
was,  that  in  the  event,  which  has  happened,  of  the  father 
surviving  the  son,  the  conveyance  was  to  be  wholly  void, 
and  this  intention  might  have  been  effectuated  by  a  con- 
veyance operating  under  the  statute  of  uses,  whereby,  in 
the  event  contemplated,  the  use  would  have  been  re- 
yested  in  the  flither,  without  the  necessity  of  any  entry. 

On 
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On  this  alMMt  ground,  therefore^  without  ctmideiAng       1880. 
other  grouiida,  we  think  no  such  conye])rance  can  be 
prenimed  m  would  enable  the  son  to  dispose  of  the  fee 
bfhiewilL 

Another  qaeslmi  was  made  by  Mr.  DiUon^  whether 
oertain  letten  written  by  Sir  mUiam  Parker^  the  father 
df  the  present  Sir  William  Parker^  ought  not  to  have 
been  admitted  in  eridi^ce  ? 

On  thie  point  we  think  it  sufficient  to  say,  that  it 
doel  not  appear  to  us,  that  the  present  Sir  William 
Parker  claims  under  the  late  Sir  William  Parker  g  and, 
therefore,  we  think  that  the  letters  of  the  former  cannot 
be  eridence  to  aflect  the  title  of  the  latter.  On  all  these 
grounds  we  are  of  opinion  that  the  rule  for  the  new 
trial  must  be 

Discharged. 


Drake  v.  Rogers  and  Fullan.  Maj  5. 

T^HE  memorial  ofan  annuity  after  reciting  the  indenture  The  memorial 

by  which  it  was  ffranted,  stated  the  consideration  of  ^J  *J*  annmty 
,  •  t  ^  .  r  i  deed  stated  the 

the  annuity  to  be,  "  the  sum  of  85/.  m  notes  of  the  go-  consideration 

vemor  and  company  of  the  Bank  of  England  payable  to  consist  of 
to  bearer  on  demand,  and  also  the  sum  of  65L  by  a  ^^^^  ^^^^^ 

draft  bearing  even  date  herewith  drawn  by  John  Moore  payable  on 

demand,  and 
of  a  draft,  payable  at  t  bankers^  without  specifying  the  time  when.   The  annuity  had 
been  paid  eleren  years,  and  the  attesting  witness  and  agent  of  the  grantee  were 
both  dead.     The  Court  set  aside  the  securities  on  the  ground  that  the  memo- 
rial did  not  state  when  the  draft  was  payable^  er  whether  it  had  been  in  fact  paid. 

C  2  of 
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18S0.  of  No.  50,  Great  MarVborough  Street j  gentleman,  on,  and 
payable  at  Messrs.  Birch^  Chambers^  sndHobbSf  bankers, 
Bond  Street^  JLondouy  to  Thomas  Rogers^  in  his  own  per- 
son (by  and  with  the  privity  and  consent  of  Benjamin 
Ptdlan  testified  by  his  executing  the  said  iadenture)  well 
.  and  truly  paid  by  the  said  John  Drake j  immediately  before 
the  execution  of  the  said  indenture^  the  receipt  whereof 
the  said  Thomas  Sogers  did  thereby  acknowledge,  and  of 
and  from  the  same  and  every  part  thereof  did  thereby 
acquit,  release,  and  for  ever  discharge  the  said  John 
Drake^  his  heirs,  executors,  administrators,  and  assigns 
and  every  of  them." 

Rogers  was  an  under-graduate  of  Cambridge.  The 
annuity  was  granted  by  the  Defendants  in  1808  for  their 
lives,  and  the  life  of  the  longer  liver  of  them,  and 
secured  by  a  warrant  of  attorney  to  enter  up  judgment 
for  300/.  John  Moore^  who  had  acted  as  Drak^^  agent, 
and  lAilce  Nayler^  the  only  attesting  witness,  died,  the 
former  in  1814,  the  latter  in  1818.  The  annuity  was 
paid  up  to  the  31st  May^  1819. 

Judgment  had  been  entered  up  on  the  warrant  of  at- 
torney on  the  19th  October^  1808,  as  of  the  then  pre- 
ceding Trinity  term. 

Blosset  Seijt.  in  the  last  term  had  obtained  a  rule  nisi 
to  set  aside  the  judgment  signed  upon  thb  warrant  of 
attorney,  and  to  stay  execution,  on  the  ground,  that  the 
memorial  did  not  set  forth  when  the  draft  for  651.  there- 
in mentioned  was  payable,  or  whether  it  ever  had  been 
really  paid.  He  cited  Eumball  v.  Murray  (a).  Berry 
v.  Bentley  (i),  and  Poole  v.  Cabanes  (c). 

OnsUm  Serjt.  now  shewed  cause  against  the  rule.  In 
Sumball  v.  Murray  and  Berry  v.  Bentley  it   appeared 

(a)  3  T.R.  298.  (e)  8  T.EUz%Z. 

\b)  6  T.  R,  690. 

dearly 
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dearly  that  the  checks  had  not  been  pud  before  the 
execution  of  the  indenture.    Eyre  C.  J.  in  Morris  v. 
Wall  (a)  laments  that  such  a  decision   as  took  place 
in  the  above  cases  should  ever  have  been  come  to;      Rocsra 
and  in  Ejc  parte  Maanoell  (6),  Lord  Kenyan  refused  to 
set  aside  an  annuity  where  the  witnesses  were  dead  and 
the  annuity  had  been  paid  seven  years,  intimating,  that 
by  analogy  to  cases  under  the  statute  of  limitations,  the 
objection  should  be  made  within  six  years.     In  the  pre- 
sent case  the  witnesses  are  dead,  and  the  parties  have 
lain  by  for  twelve  years.     In  (yCaUaghan  v.  In^Jby  (c) 
the  consideration  was  stated  to  have  been  paid  "  at  or 
hefor^^  the  execution  of  the  deeds,  and  held  good.    Here 
it  is  said  to  have  been  paid  ^^  immediately  before ;"  which 
is  a  much  stronger  expression  than  any  which  those 
cases  contain.     The  Court  cannot  now  be  called  on  to 
infer  that  the  sum  of  65/.  mentioned  in  the  memorial 
was  a  draft  not  turned  into  cash.     A  banker's  check  is 
commonly  considered  as  money.    Ex  parte  MicheU  {d). 

Blosset  Serjt,  in  support  of  his  rule.  The  annuity 
was  here  granted  by  an  under-graduate,  and  a  time 
has  elapsed  since  the  grant  of  it,  sufficient  to  repay  the 
consideration-money,  principal,  and  interest,  over  and 
over  again.  But  the  legal  objection  is  that  which  was 
stated  on  moving  for  this  rule.  The  draft  is  described 
as  payable  (a  word  importing  something  future)  at  the 
house  of  Messrs.  Birch  and  Co.  It  is  not  the  money, 
but  the  draft,  which  is  said  to  be  paid  immediately  be- 
fore the  execution  of  the  indenture.  This  distinguishes 
the  present  case  from  Rumball  v.  Murray,  and  Berry  v. 
Bentley,  for  in  those  cases  the  consideration  is  stated  to 
have  been  paid.     The  decision  in  Morris  v.  Wall  is  in 


(fl)  I  B.(lfP.  ao8.  (f)  9  Eajt,  135. 

(3)  a  Eojtf  85.  (</)  %  Boiti  137. 
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]$S(k  &VPW  of  the  rMendimts.  If  i(  were  sufficient  to 
9tat«^  that  the  gnmtae  paid  partly  by  money  tnd 
partly  by  draft*  (the  tipie  at  wbicb  the  draft  is  payable^ 

ItocHSM*  not  being  mentioned*)  a  door  would  bo  opened  to  every 
qpecAQS  of  imposition,  as  the  draft  might  never  be  paid* 
or  paid  at  such  a  distance  of  time  that  the  discount 
niight  materially  diminish  the  consideration  agreed  upon. 
The  view,  therefore*  tek&a  by  the  Courts  of  this  subject 
is  correct*  The  other  oases  cited  do  not  apply.  In  Ex 
furie  MoufweU  the  consideration  was  stated  to  have  been 
paid  on  the  day  of  the  date  of  the  annuity-deed.  Em 
parte  MkheU  only  shews  that  if  the  consideration  be 
paid  in  money  before  cKwuticm  of  the  deeds*  the  an« 
Buity  will  be  valid,  Afl  to  QCaUagkan  v.  JngiOy  the 
mun  was  ther^  «tat^  to  be  paid  in  hand* 

Dauas  C,  J,  This  is  an  olgeetion  which  ought  not 
to  be  encouraged.  The  grantor*  at  the  distance  of 
twelve  years  from  the  ei^ecuticm  of  the  deed*  at  a  period 
when  all  the  witnesses  who  could  have  spoken  to  the 
transaction*  are  dead*  raises*  his  objection  for  the  first 
time.  It  is  no  answer  to  say,  that  the  principal  has 
been  paid  as  well  as  the  interest,  for  that  may  be  the 
case  with  all  annuities;  they  are  granted  upon  the 
chance  of  life*  and  if  the  grantor  had  died  within  a  year* 
the  grantee  would  have  lost  all.  As  littie  weight  is  there 
in  the  observation*  that  this  was  a  transaction  entered 
into  with  a  person  in  early  life ;  because  upon  every 
principle  of  honesty  and  justice  he  should  be  the  less 
disposed  to  come  here  to  set  it  aside.  This  case  may 
be  considered  upon  two  grounds*  on  principle*  and  on 
authority ;  and*  as  to  the  authorities*  it  is  now  too  late  to 
lament  the  turn  which  the  cases  have  taken ;  for,  so  often 
have  matters  of  this  sort  been  decided*  that  even  in 
the  time  of  that  eminent  person  who  regretted  the 
result  of  the  decisions,  the  law  was  settied  as  clearly 

as 
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as  it  ever  can  be.     Now  with  regard  to  the  principley  it 

is  objected  here  that  the  memorial  does  not  state  when 

the  draft  for  65L  was  payable,  or  whether  it  was  ever 

paid,  so  that  it  is  uncertain  whether  the  grantor  of  the       Hoavub 

annuity  ever  received  the  whole  of  the  consideration  for 

it.     In  principle  there  is  a  reason  why  it  should  appear 

upon  the  &ce  of  the  memorial  when  the  draft  was  pay« 

able,  and  that  reason  is  given  in  Berty  v.  BmtUn^ 

**  The  objection  was,  that  the  memorial  did  not  set  forth 

when  the  note  was  payable,  whether  immediately  or  at 

a  distant  day;  for  if  at  a  distant  day,  it  was  not  worth 

7002.  by  reason  of  the  discount"     Now  the  draft  in  this 

case  might  have  been  payable  at  a  distant  day,  and  the 

grantor  might  have  lost  so  much  of  his  consideration  as 

the  discount  of  the  draft  for  the  intermediate  time  might 

amount  to.     In  substance^  therefore,  and  on  principle 

here  is  a  ground  why  the  time  at  which  a  bill  is  payable 

should  appear  on  the  memorial. 

This  brings  me  to  the  cases  which  have  been  decided ; 
but  before  I  enter  on  them  I  will  revert  to  the  language 
of  this  memorial :  it  is,  ^'  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  eighty* 
five  pounds  in  notes  of  the  governor  and  company  of  the 
Bank  of  England  payable  to  bearer  on  demand,  and  also 
of  the  sum  of  sixty-five  pounds  by  a  draft  bearing  even 
date  herewith,  drawn  by  John  Moore  of  No.  50,  Great 
Marlborough  Street^  gentleman,  on,  and  payable  at 
Messrs.  Birch^  Chawbersj  and  Hobbs^  bankers.  Bond 
Street^  Ijondxmi^  (without  saying  when)  <<  to  the  said 
Thomas  Rogers  in  his  own  person,  (by  and  with  the  privity 
and  consent  of  the  said  Benjamin  PuUan^  testified  by  his 
executing  the  said  indenture,)  well  and  truly  paid  by 
the  said  John  Drake  immediately  before  the  execu- 
tion of  the  said  indenture,  the  receipt  whereof  the 
said  Thomas  Rogers  did  thereby  acknowledge^"  —  Now 

C  4  what 
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1 820*  what  does  he  acknowledge  ?  Not  the  receipt  of  the  money^ 
but  of  the  draft.  That  leaves  the  objection  where  it 
was,  namely,  whether  it  is  necessary  on  principle  and 
on  the  decided  cases,  that  the  memorial  should  express 
the  time  when  the  draft  is  payable:  and  there  are 
cases  directly  in  point.  First  Berry  v.  Bentley :  then 
Poole  V.  Cahanes ;  and  that  case  is  much  stronger  than 
the  present,  for  there  it  appeared  on  the  memorial^ 
that  the  draft  was  duly  honored ;  but  the  third  objection 
taken  was,  that  the  consideration  was  not  sufficiently 
stated  in  the  memorial.  Gibbs  produced  an  affidavit 
that  the 'annuity  had  been  regularly  paid  seven  years; 
that  the  party  who  drew  the  draft  was  dead ;  and  then 
insisted  that  this  objection  ought  not  to  be  made,  when 
the  only  person,  who  could  disprove  it,  was  dead : 
upon  which  the  Court  were  about  to  discharge  the  rule, 
when  Lonoes  observed  that  the  last  objection  appeared 
on  the  memorial  itself,  where  it  was  stated  that  part  of 
the  money  was  paid  by  a  banker's  check,  without  setting 
forth  the  time  when  the  check  was  payable,  and  referred 
to  Berry  v.  Bentley.  Gibbs  then  said  a  banker's  check 
was  always  considered  as  money,  and  that  the  payment 
in  Berry  v.  Bcntlcy  was  made  by  a  promissory  note. 
But  the  Court  thought  that  was  immaterial,  and  the 
rule  was  made  absolute,  the  defendants  agreeing  to  re- 
turn the  principal  on  taking  an  account  before  the  Mas- 
ter. It  appears  to  me  from  these  two  cases,  and  also 
upon  principle,  that  it  is  necessary  to  state  in  the  me- 
morial at  what  time  a  bill  or  draft  given  as  part  of  the 
consideration  was  payable.  But,  before  coming  to  a  de- 
cision, I  will  look  into  O'CaUagkan  v.  Ingilby. 

Cur.  adv.  vult. 

The  Court  on  the  next  day  made  the  rule  absolute, 
bu(  imposed  on  the  Defend^t  the  condition  of  return- 
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ing  the    principal  on  taking  an  account  before  the        1820. 
Prothonotary, 

Rule  absolute. 


Hale  v.  Small  and  Others.  Maj  xo. 

J^  COMMISSION  of  bankrupt  described  the  Plain-  Held,  that  eyi- 

tiff  as  "  Edward  Halej  of  JVest  Worldham  in  the  ^«  <>( » 
county  of  Southampton^  dealer  in  cattle,  using  and  exer-  ^^    JaTrnx)- 
cising  the  trade  of  merchandise,  by  way  of  bargainings  perly  admitted 
exchange,  bartering  and  chevisance,  seeking  his  trade  "**^"^ 
of  living  by  buying  and  selling."   The  Plaintiff,  in  order  the  validity  rf 
to  try  the  validity  of   the  commission,  sued  the  De-  *  commiasioii 
fendants  (assignees  under  the  commission)   in  trespass  ^jejcrib*    ^th 
for  taking   his  goods.     At  the  trial  before   Wood  B.,  Plaintiffas 
(Winchester  Spring  assizes,  1820)  evidence  of  a  dealing  ^^^'"»«^fl/- 
in  hops  was  tendered,  to  prove  the  trading  of  the  Plain-  trade  of  Iwinjr 
tiff;  the  evidence  was  objected  to,  but  admitted,  and  was  ^7  buying  and 
the  only  evidence  of  a  dealing.     Verdict  for   the  De-  "*"*°^' 
fendants.     This  was  the  third  trial;    the  first  verdict 
having  been  given  for  the  Defendants,  the  second  for  the 
Plaintiff,  and  the  last  new  trial  having  been  granted  on 
the  ground  that  the  Plaintiff  might  have  been  taken  by 
surprise,  by  evidence  of  a  deaUng  in  hops,  after  being 
described  in  the  commission,  as  a  dealer  in  cattle* 

Onslow  Seijt.  had  obtained  a  rule  nisi  to  set  aside 
this  verdict  and  have  a  new  trial,  on  the  ground,  among 
other  objections,  that  under  the  terms  of  this  commis- 
sion, the  evidence  tendered  at  the  trial  was  improperly 

9dmitte<^ 

PeU 
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1820.  PM  Serjt,  on  shewing  causey  cited  Ex  parte  Jfer^ 

bert  {a)  J  as  in  point,  and  contended,  that  it  was  not 
pepessary  to  state  in  the  commission  any  specific  manner 
of  dealing,  but  merely  to  pursue  the  words  of  the  statute, 
which  this  commission  had  done,  by  describing  the  Plain- 
tiff as  one  who  gained  his  living  by  buying  and  selling. 
There  might  be  a  convenience  in  giving  the  bankrupt 
notice,  by  specifying  some  trade ;  but  he  would  be  as  little 
assisted  by  the  common  description  of  dealer  and  chap- 
man, as  by  the  mention  of  a  trade  which  he  did  not 
exercise.  A  decision  had  been  pronounced  by  the  Lord 
Chancellor  in  this  very  case^  in  which  his  Lordship 
had  refused  to  amend  or  set  aside  the  commission. 

OnslaWf  in  support  of  his  rule,  urged,  that  the  Lord 
Chancellor's  decision  in  this  case,  only  proved  that  be 
would  not  amend  a  commission,  which  in  fact  he  never 
did,  after  it  had  been  acted  upon ;  but  it  did  not  follow 
that  the  commission  was  valid  because  the  Chancellor 
would  not  amend  it.  It  would  be  of  mischievous  conse- 
quence if  a  false  description  or  no  description  of  the 
party  were  given  in  the  commission,  and  an  extraordi- 
nary departure  firom  the  usual  form. 

Dallas  C.  J.  In  this  commission  the  Plaintiff  is  thus 
described,  ^^  of  West  Worldham  in  the  county  of  South' 
amptotiy  dealer  in  cattle,  using  and  exercising  the  trade 
of  merchandise^  by  way  of  bargaining,  exchange^  bar- 
tering' and  chevisance,  seeking  his  trade  of  living  by 
buying  and  selling."  He  is  described  not  only  as  a 
dealer  in  cattle,  but  as  a  person  gaining  his  livelihood 
by  buying  and  selling.  It  is  necessary  now  to  consider 
whether  the  expression  ^*  dealer  in  cattle^"  is  descrip- 
tive of  the  bankrupt's  person,  or  of  his  trader  and  if  it 

(a)  %  Feu  Isf  B.  399. 

be 
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be  dasoripliva  of  his  trada^  whether  it  may  not  be  re-  1820, 
jectedai  gurpluaage.  It  was  contended,  that  evidence 
of  a  trading  ought  not  to  have  been  admitted  under  such 
a  description ;  and  when  this  came  before  the  Court  on 
a  ^rmer  occaaion»  they  thought  it  might  be  a  surprise 
upon  the  party,  if  the  Defesidants  were  to  set  up  evi** 
denoe  of  a  trading  in  hops,  as  the  only  trading  on  which 
the  bankruptcy  rested,  after  having  described  the  Plain* 
tiff  as  a  dealer  in  cattle.  They  did  not  go  the  length  of 
^yi^  ^At  the  commission  was  therefore  invalid,  but 
thought  grounds  were  laid  for  sending  the  case  down  to 
a  new  trial,  lest  there  should  have  been  any  surprise 
on  the  Plaintiff.  I  still  think  that  it  may  be  a  source  of 
inconvenience  to  describe  a  party  as  acting  in  one  capa* 
fityf  and  then  to  offer  evidence  of  his  acting  in  another 
and  a  different  capacity. 

When  the  cause  was  sent  down  a  second  time  for 
trial,  aU  objection  on  the  ground  of  surprise  was  re- 
moved ;  for  it  was  known,  that  evidence  would  be  set  up 
to  establish  a  dealing  in  hops ;  and  the  only  question 
now  is,  whether  the  description  of  a  dealer  in  cattle 
having  been  inserted,  and  the  expression  of  dealer  and 
chapman  having  been  omitted,  the  statement  that  the 
party  gained  his  living  by  buying  and  selling  is  sufB- 
denu  How  then  does  the  matter  stand  on  reason  and 
principle  ?  what  clearer  information  does  the  party  re- 
ceive from  the  expression  dealer  and  chapman,  than 
would  be  conveyed  to  him  by  the  description  used  in 
the  statute  (a),  namely,  a  person  gaining  his  livelihood 
by  buying  and  selling.  My  Brother  Park  expressed 
himself  in  these  terms,  when  the  question  was  last 
raised  in  this  court.  *^  The  general  statement  that  the 
bankrupt  got  his  living  by  buying  and  selling,  will  ad- 
mit the  finding  of  any  particular  trading."  (&)     Here,  if 

(a)  13  ElfZ.  c,  7«  i.  I.  (b)  3  jB.  Moorcf  58. 

the 


Hale 
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1820.  the  term  dealer  and  chapman^  or  in  the  abisence  of 
that,  if  the  term  btying  and  selling  would  entitle  the 
Defeqdants  to  prove  any  trading,  then  the  question  is. 

Small*  whether  the  naming  a  particular  trade  would  operate  to 
exclude  such  general  proof.  In  Ex  parte  Herbert^  the 
Lord  Chancellor  held,  that  the  general  allegation  of 
buying  and  selling  was  sufficient  to  render  the  commis- 
sion valid ;  and  the  only  difference  between  that  case 
and  the  present  is,  that  there  the  question  was,  as  to  the 
sufficiency  of  the  general  words,  here  the  question  is  as 
to  the  admissibility  of  general  evidence  under  those 
words.  It  appears  to  me,  therefore,  that  the  words 
dealer  in  cattle  are  descriptive  of  the  person  only, 
and  as  such  not  material,  while  the  words  bw/ing 
and  selling  as  descriptive  of  a  trader,  are  sufficient 
to  render  the  commission  valid,  and  to  admit  evidence 
to  prove  any  act  of  trading* 

BuRROUOH  J.  The  language  of  the  act  is,  ^<  any 
merchant  or  other  person  using  or  exercising  the  trade 
of  merchandise  by  way  of  bargaining,  exchange,  re- 
change,  bartry,  chevisance,  or  otherwise  in  gross  or  by 
retail,  or  seeking  his  or  her  trade  of  living  by  buying 
and  selling."  (tf)  The  expression  dealer  and  chapman 
does  not  exist  in  any  of  the  acts  touching  bankrupts, 
and  only  found  its  way  into  commissions,  to  enable  the 
parties  to  prove  a  general  trading.  But  I  am  still  of 
opinion,  that  some  description  of  the  person  is  necessary ; 
"  Esquire"  would  be  sufficient,  if  using  trade  hy  buying 
and  selling  were  added ;  but  some  description  is  neces- 
sary ;  and  when  that  has  been  formally  given,  there  is 
no  objection  to  letting  in  evidence  6f  any  kind  of  trading. 
A  man  has  been  described  as  a  waterman,  in  which  ca- 
pacity he  was  not  subject  to  the  bankrupt  laws :   but 

{a)  13  Eliz.  r,  7.  u  ^t 
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that  being  merely  descriptive  of  the  person,  the  parties 
were  allowed  to  go  on  and  prove  a  trading.  So  here, 
though  the  Plainti£P  was  personally  described  as  a  dealer 
in  cattle,  it  was  competent  to  the  defendants  under  the 
goieral  words  to  prove  any  species  of  trading.  I  think, 
therefore,  the  dealing  in  hops  was  properly  admitted  in 
evidence  under  this  commission. 


1820. 


Halb  . 

v. 

Small. 


Richardson  J.  I  am  of  the  same  opinion.  When 
this  was  first  before  the  Court  it  was  objected,  that  a 
dealing  in  hops  could  not  be  proved  under  this  com- 
nusdon,  and  it  struck  the  Court  that  there  were  no 
commissions,  in  which  the  words  dealer  and  chapman 
were  not  introduced ;  but  they  gave  no  opinion  on  the 
effect  of  the  omission.  Upon  considering  the  subject  it 
seems  to  them,  that  the  general  words  here  convey 
every  information,  and  satisfy  every  point  that  dealer 
and  chapman  would.  In  common  cases  some  particu- 
lar trade  is  usually  prefixed,  as  <^  silk  mercer,  dealer 
and  chapman ;"  but  it  could  not  be  doubted,  that  under 
such  expression,  evidence  might  be  admitted  to  show 
that  the  party  was  a  general  merchant.  I  think,  the 
same  may  be  done  here,  under  words  which  in  meaning 
are  equivalent  to  dealer  and  chapman^  and  more  autho- 
rised by  the  language  of  the  statute. 

Rule  discharged. 
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Mm  J  GftAY  V*  Shilling^ 

By  the  %  G.  3.  T^HE  declaration  stated,  that  a  certain  toU^gate^ 
r.  67.  ( ocal  situate  in  the  parish  of  Lamberhtarst^  in  Kent^  com- 

vhich  a  turn-  monly  called  Lamberhurst  Pound-  Gate^  standing  upon 
pike  gate  was  qjj j  across  a  certain  public  highway  in  the  said  parish, 
the  toll  whra  ^^  ^  S^^  erected  by  virtue  of  the  stat.  2  G.  3.,  and  that 
carriages  pass*  the  Plaintiff  after  the  passing  of  that  act,  and  after  the 

s^nAe  P*^"*g  ^^  ^^  *^  G*  ^-J  ^  ^^  ^'^J  ^c*  *^^  8tc.  were  law- 
carriagesy  not  fully  possessed  of  four  horses,  which  then  and  there  drew 
OTthehowes  ^  certain  coach  of  the  PlaintiflF,  in  and  along  the 
and  persons  '  highway  and  through  the  toll-gate;  and  that  for 
having  paid  on  their  SO  passing  through  the  same,  the  Plainti£P  paid  to 
^eh-'^to^  the  Defendant,  being  the  toll-gate  keeper,  appointed  to 
the  same  day,  collect  the  tolls  at  the  said  gate,  the  toll  by  him  de- 
exempt  from  xnanded  and  due  in  that  behalf  by  force  of  the  statute,  &c. 
toll.    By  the  ^  . 

49  G.  3*  r.  a8.  ^^^^  obtained  and  received  from  the  Defendant,  so  being 

(local  act»)  such  toll-gate  keeper,  a  proper  and  sufficient  ticket,  de^ 
sM Jtu^pike^  noting  the  due  payment  of  such  toll,  and  that  afterwards 
and  reciting  the  and  before  12  o'clock  at  night  of  the  same  day,  the  same 
former  acty  the  Worses  were  lawfully  drawing  another  and  different  coach 

old  tolls  were  "^  ® 

repealed,  and  of  the  Plaintiff's  in  and  along  the  highway  and  near 
the  new  toll,     to  the  gate^  for  the  purpose  of  passing  through  the 

passed^wasmH  ^^^^^  ^^^  ^^  ^^'>  *^°^  ^^^  ^^^  purpose^  the  Plaintiff 
posed,  not  on  then  and  there  presented  and  shewed  the  Defendant  the 
die  carriages,  ticket,  and  demanded  permission  of  the  Defendant,  as 
horses  drawing  such  toll-gate  keeper,  to  pass  through  the  gate  with  the 
them :  In  the  horses  and  the  last  mentioned  coach  free  from  toll, 
the  provisbns  according  to  the  statute,  &c.,  yet,  that  the  Defendant 
regulations  and  would  not  suffer  the  horses,  with  the  last  mentioned 

clauses  of  the    coach,    so  to  pass  through  the    toll-gate  free   of  toll, 

former  were      ,,,,«,,, 

continued  as      but  wholly  refused,  and  on  tlie  contrary  thereof,  falsely 

fully  as  if  they  pretended  that  a  toll  of  one  shilling  and  fourpence  was 
had  been  re- 
enacted  :  Held,  that  where  the  toll  imposed  by  the  latter  act,  had  been  paid  for  horses 
passing  with  a  carriage,  those  horses  were  exempted  from  toll  on  returning  the  same 
(Uy,  though  with  a  i^erent  carriage. 
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dae  and  payable  to  thd  Defefidatit  undet  and  by  Tirtil^ 
of  the  statute,  and  injuriously  fastened  the  gate,  and 
kept  the  same  fastened  fof  one  hour,  and  thereby 
wrongfully  stopped  and  detained  the  horses  and  last 
mentioned  coach,  and  prevented  the  same  from  passing 
through,  until  the  Plaintiff  paid  to  the  Defendant  the 
sum  of  money  so  pretended  to  be  due  and  payable  as 
aforesaid,  contrary,  &c«  By  means  Whereof  Plaintiff 
was  injured,  &c. 

General  demurrer  and  joinder. 

Taddtf  Seijt.  in  support  of  the  demurrer.     The  ques- 
tion i%  whether  under  the  49  G.3.  r.28.  (a)  horses.  Which 

have 


1820. 


[a)  By  the  sd  C*  3.  c.  67.  (lo- 
cil  act)  it  is  enacted,  that  firom 
aad  after  the  zst  of  Juntf  17639 
it  shall  he  lawful  to  and  for  the 
trustees,  &c.  appointed  to  put 
that  act  in  execution,  &c.  to  de- 
mand and  take  the  several  tolls 
and  duties  thereinafter  mentioned, 
instead  of  the  tolls  and  duties 
laid  and  made  payable  by  the  act 
of  the  Z4th  of  his  late  Majesty, 
before  any  cattle  or  cairiage 
whatsoever  ahaU  be  permitted  to 
pass  through  any  bar,  &c.  to  be 
erected  by  virtue  of  this  act  on  any 
part  of  the  roads  leading  from 
Kipping s  Cross  to  Lamberburst 
PoundyScc.  viz. 

For  every  coadi,  Sec.  (the  tolls 
therein  mentioned.) 

For  every  waggon,  Sx«   (the 

tolls  therein  mentioned.) 

For  every  horse,  ice.  laden  or 

unladen,  and  not  drawing,  (the 

toll  therein  mentioned.) 
PtoWded,  &c.  that  no  person 

or  persons  having  paid  the  tolls 

or  duties  hereby  directed  to  be 

paid  at  a&y  of  the*  gates,  5cc. 

erected  by  virtue  of   this    act, 

through  trbich  such  persoa  or 


persons  shall  pass  with  any  horse, 
&c.y  and  producing  a  ticket,  &c. 
that  such  toll  was  paid,  (which 
ticket,  &c.  the  collector*  &c.  is 
hereby  required  upon  demand  to 
givey)    shall    be   liable  to    pay 
agaui  for  returning  ever  so  often 
through  the  same  gate,  &c.  the 
same  day^  or  before  jz  of  the 
clock  at  nighty  with  the   same 
horse,  &c«     But  if  any  person  or 
persons  shall  pass  the  same  day 
through   the    said    turnpike,   a 
third   time,    with   any  carriage 
whatsoever  (with  wood  for  firing 
excepted),  then  such  person  or 
peKons  shall  be  liable,  &c.   to 
pay  the  said  toll  or  duty  hereby 
imposed  on  mch  respective  car- 
riage,  and  to    receive    another 
ticket,  &c.  which  shall  entitle  him 
or  them  to  return  through  the 
same  gate^  with  the  same  car- 
riage, upon  the  same  day*  otic€ 
more  toll-free  $    and  so,    totUs 
quotieSj  for  every  thind  time  the 
said  person  or  persons  shall  pass 
the  same  day  dirough  the  same 
gate,  Itc.  with  the  said  carriage, 
as  aforesaid. 
By  the  49  G.  3<  €•  %%•  (local 

?Ct| 


32 


CASES  IN  EASTER  TERM 


1820. 


Gray 

v. 

Shilling. 


have  passed  through  this  gate,  are  exempt  from  toll  on 
returning  the  same  day.  The  2d  of  Geo.  8.  c.  61  •  (to 
which  the  49th  refers)  where  carriages  pass,  imposes 
the  toll  on  carriages,  not  on  horses  .drawing  them,  and 
exempts  persons  from  toll  on  their  return  the  same  day : 
the  49th  imposes  the  toll,  when  carriages  pass,  on  the 
horses  drawing  them,  and  orders  that  all  the  provisions 
of  the  2d,  shall  be  re-enacted  and  continued.  The  ques- 
tion, therefore,  is,  whether  the  exemptions  of  the  2d 
are  re-enacted  in  the  49th.  Now  there  are  some  ex- 
emptions from  toll  specified  in  the  49th,  but  horses  on 
their  return  are  not  mentioned  among  these  exemptions, 
and  where  some  exemptions  are  mentioned,  others  can- 
not be  implied ;  the  exemptions  in  the  first  act,  there- 
fore, only  apply  to  the  last,  where  tbey  can  stand 
without  alteration;  for  they  are  continued,  but  not 
changed ;  and  where  a  carriage  passes,  it  is  the  carriage 
that  is  exempted  by  the  old  act,  not  the  horses  draw- 
ing it. 


act,  applying  to  the  same  tuni- 
pikcy  and  reciting  the  former 
acts,)  it  is  enactedy  That  all,  &c. 
the  tolls  granted,  &c.  by  the  said 
recited  acts  to  be  taken  on  the 
said  roads,  shall,  from  and  after 
the  second  Monday  next  after 
the  passing  of  this  act,  be,  and 
the  same  are  hereby  repealed ; 
and  that,  instead  thereof,  there 
shall  be  demanded  and  taken  at 
all,  &c.  the  gatesy  &c.  erected, 
&c.  by  virtue  of  the  said  recited 
actf»  or  this  act,  the  several  tolls 
following,  viz. 

For  every  horse^  &c.  drawing 
any  carriage,  the  sum  of  four 
pence. 

For  every  horse,  &c.  laden  or 
unladen,  and  not  drawiogi  the 
sum  of  one  penny* 


And  it  is  further  enacted, 
That  the  said  recited  acts,  and 
all  and  every  the  powers,  au- 
thoritiesy  provisions,  regulations, 
penalties,  forfeitures,  clauses, 
matters  and  things,  therein  re- 
spectively contained,  except  such 
as  relate  to  exemptions  from 
stamp  duties,  and  except  such  as 
are  hereby  varied^  altered,  or  re- 
pealedy  shall  bcy  and  they  are 
hereby  further  continued  for  and 
during  the  term  hereinafter  men- 
tioned, as  fully  and  effectually,  to 
all  intents  and  purposes,  as  if  the 
same  were  repeated  and  re-enacted 
in  the  body  of  this  act,  but  subject, 
nevertheless,  to  the  amendments, 
alterations,  variations9  and  addi- 
tlonsi  heraa  coatained. 

Bosanquet 
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Bosanquet  Serjt,  contra.     The  Court  will  not  impose        1820. 
a  duty  unless  there  are  the  clearest  grounds  for  doing  ^ 

so.     By  the  2d  of  Geo.  3.  persons  returning  the  same  ^^ 

day,  whether  with  horses  or  caiTiages,  were  exempt  Shblung. 
from  tolL  Though  if  the  carriages  passed  a  third  time 
they  were  liable  to  a  second  toll.  The  hew  act  lays  the 
duty  upon  the  horses,  but  re-enacts  and  continues  the 
provisions  of  the  old  act.  The  carriage,  therefore, 
forming  no  object  of  the  provisions  in  the  new  act,  the 
horses  may  be  exempted  on  their  return,  by  virtue  of 
the  clause  in  the  old  act  exempting  persons  returning 
with  horses.  If  any  such  alteration  had  been  intended, 
as  that  carriages  or  horses  returning  the  same  day 
should  pay  a  second  time,  it  would  have  been  mentioned. 
Williams  v.  Sangar  (a)  is  in  point. 

Taddyj  in  reply.  WiUiams  v.  Sangar  was  a  case  on  a 
different  act  of  parliament,  and  does  not  apply  here. 
The  exemptions  of  2  Geo.  3.,  if  re-enacted,  do  not  in- 
clude tlie  present  case. 

Dallas  C.  J.  In  this  case  the  party  is  clearly  ex- 
empted from  toll.  The  point  is  decided  in  Williams 
V.  Sangar.  There,  the  duty  was  imposed  on  carriages 
drawn  by  horses.  The  duty  being  laid  on  carriages, 
and  a  carriage  returning  the  same  day  being  exempt 
from  toU,  it  was  held  that  no  toll  could  be  exacted  for 
a  carriage  returning  the  same  day,  though  the  carriage 
should  return  with  different  horses.  That  case,  there- 
fore, converting  the  objects  of  toll,  is  exactly  applicable 
to  the  present.  As  to  the  clauses  of  exemption  con- 
tained in  the  2  Geo.  3.,  they  are  adopted  and  re-enacted 
by  the  49  Geo.  3.,  unless  expressly  altered,  and  no  alter- 
ation appears  to  have  been  contemplated  by  the  legisla- 

(a)  zo  Eojtf  66« 

Vol.  II.  D  ture. 
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1820.  tture.  This  would  have  been  our  decision  if  there  were 
no  previous  case,  but  WUliams  v.  Sangar  renders  the 
matter  perfecdy  clear. 

BuRROVOH  J.  The  old  clauses  must  be  taken  to  be 
re-enacted  in  such  a  manner  as  to  be  applicable  to  the 
same  subject  It  is  clearly  provided  that  persons  shall 
not  pay  on  their  return. 

a 

Richardson  J.  The  exemptions  of  the  former  act 
are  applicable  to  the  new  subject'^matter.  Under  the 
fcrmer  act  horses  returning  were  not  liable;  in  the 
^atter  there  is  no  toll  on  carriages. 

Judgment  for  the  Plaintiff. 


Maj%.  MORLEY  V.   LaW. 

A  misnomer  ^ROSS  Serjt.  had  obtained  a  rule  to  shew  cause  why 
can  onlv  be  ^^^  testatum  capias  ad  respondendum^  issued  against 

taken  advan-  the  Defendant  in  this  cause,  and  the  several  proceedings 
tage  of  by  plea  thereon,  should  not  be  set  aside  for  irregularity,  on  the 
and  affords  no    gn>und  of  a  misnomer  of  the  Plaintiff.     She  had  sued 

ground  for        as  Mary  Morley,  her  name  being  Martha. 

setting  aside 

proceedings  on 

motion.  Vaughan  Serjt,  who  shewed  cause  against  the  rule, 

insisted  that  this  objection  could  only  be  made  by  plea 

in  abatement. 


CrosSi  in  support  of  his  rule,  cited  WilJcs  v.  Lo)'ck  (a), 
contending  that  a  misnomer  of  the  Plaintiff  was  to 
be  treated  in  the  same  manner  as  a  misnomer  of  the 
Defendant. 

(fl)   %  TaunU  399. 

But 
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Bat  the  Court,  referring  him  to  the  Clerk  of  the       1820. 
Trustees  of  Taunton  Market  v.  Kimberley  (a),  and  Gard' 
tier  V.  Walker  {Jb\  said  that  a  misnomer  of  the  Plaintiff 
could  only  be  taken  advantage  of  by  plea  in  abatement* 
And  the  ral«  was 

Discharged. 

(a)  %  BLR,  ii%o.  {b)  3  ^/u/r.  935. 


Grimes  v.  Joseph,  a  Prisoner.  May  3. 

'T'HE  Defendant  being  in  the  custody  of  the  warden  of  Where  a  pri- 

the  Fleet  was  charged  with  a  declaration  at  the  suit  J^'l^^'  ^^® 

had  been 
of  the  Plaintiff,  about  the  22dof  J?//^  last,  as  of  the  then  charged  with 

preceding  Trinity  term.     Shortly  afterwards  he  caused  *  declaration 

himself  to  be  removed  from  the  prison  of  the  Fleets  by  a  ^^  °     ^J^*^ 

writ  of  habeas  corpus^  to  the  Kin^s  Bench  prison,  where  absconded 

he  procured  the  rules,   and  about  the  4th  of  October  *^"""g  ^^^ 

1  111  •  1  11-1  ^o"g  vacation, 

absconded  to  the  contment,  whence  he  did  not  return  and  did  not 

till  Hilary  term  last.     The  Plaintiff,  not  having  signed  return  to  cus- 
judgment  up  to  the  last  day  of  Hilary  term,  te  ^     g    ^'^ 

the  Court 
Vaughan  Serjt,  in  this  term,  had  obtained  a  rule  to  would  not  dis- 
shew  cause  why  the  Defendant  should  not  be  discharged  though  the ' 
out  of  custody,  as  to  the  Plaintiff  in  this  action,  the  PlaintiflThad 
Plaintiff  not  having  proceeded  to  final  judgment  in  due  ?*^  wg»ed 

time.  the  end  of 

Hilary  temii 

Peake  Serjt.  now  shewed  cause  against  the  rule,  and 
contended  that  the  Plaintiff  was  entitled  to  two  terms  • 
afler  the  time  of  the  Defendant's  return.  If  the  Plain- 
tiff had  proceeded  in  the  action,  he  must  have  demanded 
a  plea  of  the  Defendant,  and  served  notices  and  rules  on 
him,  which,  as  the  Defendant  was  abroad,  the  Plaintiff 

D  2  could 
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1820.  could  not  do.  Even  if  he  had  entered  up  final  judg- 
-,  ^  '  ^  ment,  he  could  not  charge  an  absent  party  in  exe- 
cution. 

Vaughan  Serju  in  support  of  his  rule^  urged  that  the 
notices  and  rules  might  have  been  left  with  the  turnkey, 
and  that  the  gaoler  was  liable,  if  the  prisoner  was  not 
ready  to  be  charged  in  execution. 

Sedper  Curiam.  The  rule  with  respect  to  signing 
judgment  within  a  ceii;ain  time  against  prisoners,  does 
not  apply  to  such  a  case  as  the  present ;  the  object  of 
the  rule  is  to  prevent  unnecessary  custody;  here  no 
custody  was  occasioned  to  the  prisoner  by  the  Plaintiff's 
omitting  to  sign  judgment;. 

Rule  discharged. 


ji^^^  ^^        LiNGHAM  r.  Warren  and  Others,  Executors. 

To  an  avowry   T^ECLARATION  in  replevin  for  taking  goods  in  a 

by  exccutors^  dwellinff-house,   avowry  that  the  Plaintiff  held  the 

for  rent  due  m  .  .  , 

the  testator's      dwelling-house  in  which,  &c.  as  tenant  to  the  testator  in 

life,  it  is  no  his  life-time,  and  from  his  death  until  the  time  when, 
the  tesutor  ^^'  ^^  tenants  to  the  Defendants  as  executors,  by  virtue 
levied  a  suffi-  of  a  demise  to  the  Plaintiff  made  in  the  life-time  of  the 
cient distress  testator,  under  a  yearly  rent,  payable  quarterly;  and 
rent,"  unless  because  a  year's  rent  was  due  from  the  Plaintiff  to  the 
it  be  also  aver-  testator  in  his  life-time,  and  from  the  time  of  the  death 
rent  was  there-  ^^  ^^  testator  to  the  time  when,  &c.  was  due  to  the 
by  satisfied       Defendants  as  executors,  the  Defendants  well  avow,  &c. 

Plea  in  bar,  that  the  Defendants  ought  not  to  avow ; 
because  the  testator,  in  his  life-time,  took  and  dis- 
trained, as  a  distress  for  the  same  identical  rent  in  the 
avowry  mentioned,  divers  goods  and  chattels  of  the 

Plain- 
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Plaintiff,  of  sufficient  value  to  satisfy  and  discharge  the 
rent  in  the  avowry  mentioned,  and  therein  supposed  to 
be  due^  and  in  arrear,  and  unpaid  to  the  Defendants  as 
executors,  and  the  costs  of  taking  and  keeping  the  said 
distress,  (to  wit)  at,  &c. ;  and  this  the  Plaintiff  was  ready 
to  verify,  &c. 

Demurrer  and  joinder. 

Vaughan  Seijt,  in  support  of  the  demurrer.  The 
mere  circumstance  of  the  testator's  having  taken  a  suffi- 
cient distress  is  no  answer  to  the  avowry  for  rent  arrear, 
unless  by  that  distress  the  amount  of  the  rent  was 
actually  recovered.  That  does  not  appear  on  this  plea; 
and  many  cases  may  be  conceived  in  which  the  rent  may 
not  have  been  recovered,  although  a  sufficient  distress 
may  have  been  taken ;  as  where  the  distress  has  been 
replevied,  and  by  the  death  of  the  party  the  suit  has 
abated.     Lear  v.  Edmonds  {a)  is  in  point 

Lowes  Seijt,  contra.  Lear  v.  Edmonds  was  the  case 
of  an  action  for  use  and  occupation ;  and  it  was  no 
answer  to  a  demand  for  money,  to  say  that  a  distress 
had  been  taken,  without  saying  also  that  the  money  had 
been  recovered.  But  the  question  here  is,  whether  the 
landlord,  having  taken  one  distress,  can  proceed  to  take 
another ;  whether,  even  if  the  debt  be  not  satisfied  by  the 
first  distress,  he  is  not  driven  to  some  other  remedy 
instead  of  making  a  second  distress.  Here  it  is  averred, 
that  the  first  distress  was  sufficient ;  and  where  that  is 
the  case,  the  landlord  cannot  make  a  second.  Before 
the  17  Car.  2.  c.  7.  5.4.  he  could  not  make  a  second, 
even  where  the  first  was  insufficient. 

Dallas  C.  J.  This  case,  in  principle,  is  not  to  be 
distinguished  from  Lear  v.  Edmonds.    There  are  many 
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LiNGHAM 

v. 

Wabben* 


{a)  1  B.bfjf.  157. 
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cases 
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LiNOHAM 

V. 

Wabbxn. 


cases  supposablci  in  which  the  taking  a  sufficient  distress 
might  not  produce  a  satisfaction  of  the  rent. 

Judgment  for  the  avowants* 


■Ma;  15-      HoLLis  Solly    and    Samuel  Solly    v.    John 

Murray   Forbes    and    Abraham   Frederic 
Daniel  Ellerman. 


A  release  was 
given  by  plain- 
tifis  to  jl.f  one 
of  two  part- 
ners*  with  a 
provision  that 
it  should  not 
prejudice  any 
claims  which 
Plaintifis 
might  have 
against  J?.9  the 
other  partner ; 
and  that  in 
order  to  en- 
force the 


T)ECLARATION  for  money  paid  by  the  PlaintiflFs 

to  the  use  of  Defendants,  for  money  lent,  for  money 

had  and  received  by  the  Defendants  to  the  use  of  the 

Plaintiffs,  for  work  done  and  labour  performed  by  the 

Plaintiffs  as   agents  to  Defendants,  for  interest  upon 

monies  lent  by  the  Plaintiffs  to  the  Defendants,   and 

upon  an  account  stated  between  the  Defendants  and  the 

Plaintiffs. 

Pleas ;  by  Forbes^  general  issue ;  jS/m//rV^  thereon.    By 

JSUerman,  general  issue,   a  release,  and  a  set-off.     The 

replication  craved  oyer  of  the  supposed  release  which 

1  .  .   ^    was  set  forth  verbatim,  and  which  was  in  substance  an 

claims  agamst  ' 

J.,  it  should  be  indenture  dated  20th  Mayy  1819,  between  the  Plaintiffs, 
lawful  for         Ijq^Ij  of  the  city  o(  London  merchants  and  co-partners  in 

Plaintiffs  to  i/»i  i^it  -r^,.,^., 

sue  ji^  either    trade  ol  the  one  part,  and  Abraham  Fredrick  Daniel 

jointly  with  B.  EUerman  late  of  Hamburgh^  merchant,  but  then  residing 
or  separa  e  y.  ^^^  carrying  on  trade  in  Heligoland^  of  the  other  part,  by 
Plaintiffs  which  indenture  (after  reciting  that,  up  to  the  year  1806, 

^pmst  ^.  and  j^Uerman  carried  on  the  trade  or  business  of  a  merchant 

Jj*,  this  release 

having  been       ^^  Hamburgh^  and  also  at  Toningen,  in  partnership  with 

pleaded  by  A.    John  Murray  Forbes  under  the  firm,  at  each  of  the  last- 

an  s  ou  on  jjjgjjtjQQgj  places,  of  Forbes  and  Ellerman^  and  that 
oyer  m  the  re-  . 

plication,  with  there   were   various    transactions  of  business   between 

an  averment 

that  the  action  was  prosecuted  against  jf,  jointly  with  B.9  for  the  purpose  of  enabling 
Plaintiffs  to  recover  payment  of  monies  due  from  B,  and  A,  to  plaintiffs,  either  out  of 
the  joint  estate  of  B,  and  ^.,  or  from  B»  or  his  separate  estate,  the  replication  was 
demurred  toi  and  the  demurrer  overruled. 

Forb^ 
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Forbes  and  Ellerfnarij  and  the  Plaintiffi ;  and  that  in  pf        }d20» 
about  the  month  of  March^  1806,  Forbes  and  EUermatiy 
having  become  embarrassed  in  their  affairs,  stopped  pay- 
ment,  and  that  upon  the  balance  of  accounts  between 
Forbes  and  EUerman  and  the  Plaintiffs,  Forbes  and  EUer* 
man  stood  justly  indebted  unto  the  Plaintiffs,  as  co-part- 
ners in  trade^  in  a  considerable  sum  of  money,  tlie  whole 
of  which  debt  still  remained  unpaid  and  was  then  due 
and  owing  from  Forbes  and  EUerman  to  the  Plaintifis  ; 
and  that  EUerman  had  lately  offered  and  proposed  to 
the  Plaintiffi  to  pay  to  them  in  the  manner  thereinafter 
mentioned  the  sum  of  3000/.,  if  the  Plaintiffs  would  give 
and  execute  unto  EUerman  such  release  or  discharge  for 
or  in  respect  of  their  aforesaid  debt  or  demand  on  Forbes 
and  EUerman  as  thereinafter  was  contained ;)  it  was  wit- 
nessed, that  in  consideration  of  600/.  to  the  plaintiifi 
in  hand  paid  by  EUerman  immediately  before  the  exe<r 
cution  of  those  presents,  the  receipt  whereof  the  Plain- 
tiff did  thereby  jointly  and  severally  acknowledge,  and 
also  in  consideration  of  twenty-four  promissory  notes  of 
EUerman^   each  for  100/.  and  each  bearing  date  the 
1st  April  1809,  and  which  twenty-four  promissory  notes 
were  made  payable  to  the  Plaintiffs  or  their  order  suc« 
cessively,  at  one,  two,  three,  four,  five,  six,  seven,  eight, 
nine,  ten,  eleven,  twelve,  thirteen,  fourteen,  fifteen,  six- 
teen, seventeen,  eighteen,  nineteen,  twenty,  twenty-onci 
twenty-two,  twenty-three,  and  twenty-four  months  date, 
(each  of  the  said  notes  being  numbered,  and  the  num- 
ber of  each  note  corresponding  with  the  number  of 
months  it  had  to  run,)    the  receipt  of  which    said 
twenty-four  promissory  notes  (amounting  together  with 
the  said   sum  of  600/.  to  the  before-mentioned  sum 
of  3000/.   so  agreed  to  be  paid  to   and  accepted  by 
the  Plaintiffs)  the  PlaintiS  did  also  thereby  acknow- 
ledge ;  and  pursuant  to  and  in  execution  of  the  agree- 
ment thereinbefore  recited  on  the  part  of  the  Plaintiffi, 
the  Plaintiffs  had,  and  each  of  them  had,  remised,  re- 

D  4  leased| 
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1820.  leasedj  and  for  ever  discharged,  and  by  those  presents 
did,  and  each  of  them  did,  remise,  release,  and  for  ever 
.  discharge  EUermanj  his  executors,  administrators,  and 
assigns,  of,  from,  and  against  all  and  all  manner  of  ac- 
tions and  suits,  cause  and  causes  of  action  or  suit,  debti 
sum  and  sums  of  money,  accounts,  bonds,  bills,  notes, 
contracts,  agreements,  promises,  damages,  claims  and 
demands  whatever,  in  law  and  in  equity,  which  the 
Plaintifis  then  had,  or  which  they,  or  either  of  them, 
their,  or  either  of  their  executors,  administrators,  or 
assigns,  thereafter  could,  should,  or  might  have  against 
EUermariy  his  executors,  administrators,  or  assigns,  for 
or  by  reason  of  any  matter,  cause,  or  thing  whatsoever, 
relating  to  the  premises,  from  the  beginning  of  the 
world,  to  the  day  of  the  date  of  those  presents,  except, 
and  subject  nevertheless  to  the  provisoes  declarations  or 
agreements  thereinafter  contained.  Provided  always 
nevertheless  and  it  was  thereby  agreed  and  declared  by 
and  between  the  parties  to  those  presents,  and  the  true 
intent  and  meaning  of  them  and  of  those  presents  was, 
that  those  presents  or  any  matter  or  thing  therein  con- 
tained should  not  release,  or  be  construed  and  taken  to 
release,  or  in  any  manner  to  prejudice  and  affect  any 
claims  or  demands  which  the  Plaintifis,  or  either  of 
them,  ever  had,  or  then  had,  or  which  they,  or  either 
of  them,  or  either  of  their  executors,  or  administrators, 
thereafter  could,  should,  or  might  have  upon  or  against 
Forbes,  either  separately,  or  as  a  partner  with  JB/fer- 
Tnarij  or  the  executors,  administrators,  or  assigns  of 
ForbeSj  or  upon  or  against  the  joint  estate  or  effects  of 
Forbes  and  Ellermarij  in  respect  of  the  debt  so  due 
from  Forbes  and  Ellerman  to  the  Plaintiffs,  or  any  part 
of  such  joint  estate,  or  effects,  whether  the  same  should 
be  in  the  hands  of  or  recoverable  from  Forbes  and  Eller^ 
man,  or  either  of  them,  or  any  other  person  or  persons 
whoipsoever.    Provided  also,  nevertheless,  and  it  was 

thereby 
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thereby  declared  and  agreed  by.  and  between  the  parties 
to  those  presents,  and  the  true  intent  and  meaning  of 
them  and  of  those  presents  was,  that  it  should  and  might 
be  lawful  to  and  for  the  Plaintifis,  their  executors,  ad- 
mmistrators  or  assigns,  from  time  to  time,  when  and  as 
they,  the  Plaintiffs,  their  executors,  administrators,  or 
assigns,  should  be  thereto  advised,  to  commence  and 
prosecute  any  actions,  suits,  or  other  proceedings, 
either  at  law  or  in  equity,  against  EUerman  jointly 
with  Forbes^  or  against  EUerman^  his  executors,  ad- 
ministrators, and  assigns,  separately,  for  the  purpose  of 
recovering,  or  compelling,  or  of  enabling  the  Plaintiflfs, 
their  executors,  administrators  or  assigns,  to  recover  or 
compel  payment,  or  satisfaction  of  the  debt,  so  due  and 
ovnng  from  Forbes  and  EUerman^  to  the  Plaintiffs  as 
aforesaid,  either  by  or  out  of  any  the  joint  estate  or 
effects  of  Forbes  and  EUerman^  or  by  or  from  Forbes^ 
his  executors,  administrators,  or  assigns,  or  his  separate 
estate  or  effects.  Provided  always  nevertheless,  and  it 
was  thereby  lastly  declared  and  agreed  by  and  between 
the  parties  to  those  presents,  and  the  true  intent  and 
meaning  of  them  and  of  those  presents  was,  that  in  case 
default  should  be  made  in  the  due  payment  of  any  two  of 
the  before  mentioned  promissory  notes,  successively  to 
.  fall  due,  in  such  manner  as  that  any  two  of  the  promis- 
sory notes  should  be  due  and  unpaid  at  the  same  time, 
then  and  in  such  case  those  presents,  and  every  matter 
and  thing  therein  contained,  should,  from  and  imme- 
diately after  such  default,  be  absolutely  void  and  of  no 
effect,  and  the  said  sum  of  600/.,  and  all  or  any  other 
sums  or  sum  of  money,  which  might  at  that  time  have 
been  paid,  and  also  all  or  any  other  sums  or  sum  of 
money  which  might  at  any  time  or  times  from  and  after 
such  default,  be  paid,  in  discharge  of  any  of  the  afore- 
said promissory  notes,  should  be  carried  to  the  credit 
of  Forbes  and  EUerman  with  the  Plaintiffs,  and  all  the 

rights, 
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1820.       rights,  claims  and  demands  of  the  Plaintiffs,  their  execu- 
tors, administrators  or  assigns,  by  reason  or  in  respect 
of  the  debt  thereinbefore  mentioned  to  be  due  to  them 
from  Forbes  and  Ellermarif  either  upon  or  against  Forbes 
and  EUerman^  jointly  or  separately,  their  or  either  of 
their  executors,  administrators,  or  assigns,  or  any  other 
persons  or  parties  whomsoever,  should  from  and  imme- 
diately after  such  default  be  in  full  force  and  virtue  (as 
to  so  much  of  the  debt  so  due  to  the  Plaintiffs  as  afore- 
said, as  should  remain  unpaid,)  in  like  manner,  to  all  in- 
tents, effects,  constructions,  and  purposes,  as  if  those 
presents  had  never  been  made,  any  thing  therein  con- 
tained to  the  contrary  thereof  in  anywise,  notwithstand- 
ing.     In   witness   whereof,  &c.      A  memorandum   of 
which  the  following  is  the  substance  was  then  added, 
^f  This  deed  is  deposited  by  S.  SoUy  and  H.  SoUy  (the 
Plaintiffs)  and  by  G.  B.  on  the  part  of  EUermarij  with 
J5.  L'f  who  is  to  deliver  it  to  EUerman^  his  executors  or 
administrators,  or  his  or  their  order,  after  due  payment 
of  the  within  mentioned  twenty-four  promissory  notes, 
according  to  the  tenor  and  meaning  of  the  within  written 
indenture,  but  in  case  of  any  default  in  pa}rment  of  the 
promissory   notes,  or  any  of  them,  according  to  the 
tenor  and  meaning  of.  the  within  written  indenture  E.  L. 
is  to  deliver  up  the  indenture  to  &  SoUy  and  H.  SoUy^ 
their  executors  or  administrators,  txi  be  cancelled,  and 
in  the  mean  time  the  indenture  is  to  remain  in  the 
bands  of  E,  L.   for  the  purposes   aforesaid."  —  The 
replication    then    concluded    thus,     ^^  Which    being 
read  and  heard  the  Plaintiffs  say   that   by   reason   of 
any  thing  by  the  Defendant  EUerman  in  his  plea  al- 
leged they  ought  not  to  be  barred  from  having  their 
aforesaid  action  thereof  against  him  because  they  say 
that  Forbes^  with   whom   the   Defendant  EUerman  is 
jointly  sued  in  this  action,  and  the  said  Forbes  in  the  said 
supposed  writing  oi  release  mentioned,  are  one  and  the 

same 
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same  person,  and  not  other  or  different  persons,  and 
that  the  said  JFbrbes  is  so  sued  as  aforesaid,  as  a  partner 
with  the  said  EUerman  in  respect  of  a  certain  part  of  the 
monies,  in  the  said  supposed  writing  of  release  men- 
tioned to  be  due  and  owing  frofn  the  said  Forbes  and 
the  said  EUerman  to  the  Plaintifis,  to  wit,  at,  &c.  And 
the  Plaintiffs  further  say,  that  this  action  is  prosecuted 
against  the  said  EUerman  jointly  with  Forbes  for  the 
purpose  of  recovering  or  compelling,  or  of  enabling  the 
Flainti&  to  recover  or  compel  payment  or  satisfaction 
of  the  monies  so  due  and  owing  from  the  said  Forbes 
and  the  said  EUerman  to  the  Plaintifis  as  aforesaic;!, 
either  by  or  out  of  the  joint  estate  or  effects  of  the  said 
Forbes  and  the  said  EUerman,  or  by  or  from  the  said 
Forbesj  or  his  separate  estate  or  effects,  to  wit,  at,  &c. 
And  this,  &c.  Wherefore,  &c."  As  to  the  set-off  the 
Plaintiffs  replied  that  they  were  not  indebted  to  the  De- 
fendant EUerman  in  manner  and  form  alleged,  and  as 
to  that,  put  themselves  on  the  country.  SimUiter 
thereon. 

Demurrer,  and 

Joinder  in  demurrer. 
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Solly 

FORBB. 


Blosset  Serjt.  in  support  of  the  demurrer.  First,  the 
provisoes  in  this  release  are  void,  as  being  repugnant  to 
the  nature  of  the  instrument.  Secondly,  the  release  can- 
not at  any  rate  be  taken  advantage  of  in  this  manner,  and 
the  mode  of  pleading  it  here,  is  a  departure  from  the 
declaration.  Thirdly,  no  issue  can  be  joined  on  the  latter 
part  of  the  replication,  as  it  only  avers  what  was  the 
party's  purpose. 

On  the  first  point  the  general  principle  is  laid  down 
by  the  Lord  Chancellor  in  Bradly  v.  Peia:oto{a). 
'*  Where  there  is  a  gift  with  a  condition  inconsistent 
with  and  repugnant  to  such  gift,  the  condition  is  void;" 

(a)  3  Feujun.  3*5. 

and 
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1820.  and  a  reference  is  there  made  to  many  cases  in  2  Dan-' 
vers's  Abr.  22.  To  the  same  effect  is  Moore  and  SaviFs 
case  (a),  and  in  the  judgment  x>f  the  Court  in  Siukely  v. 
Forbes.  Butler^  the  principle  of  the  rule  is  deeply  considered. 
*^  A  condition  annexed  to  an  estate  given,  is  a  divided 
clause  from  the  grant,  and  therefore  cannot  firustrate  the 
grant  precedent,  neither  in  any  thing  expressed,  nor  in 
any  thing  implied,  which  is  of  his  nature  incident  and 
inseparable  from  the  thing  granted  (£)."  In  JRoWs 
Abr.  419.  1.  2S.  and  418.  1.  25.  the  same  doctrine  is  laid 
down.  From  all  which,  it  appears  that  if  a  proviso  be 
inconsistent,  either  with  the  nature  of  the  deed  as  ex- 
pressed on  the  face  of  it,  or  as  it  is  to  be  implied  from 
the  legal  effect  of  the  instrument,  the  condition  is  void. 

Secondly,  this  is  a  departure^  The  declaration 
charges  the  two  Defendants,  and  the  replication  seeks  to 
charge  only  one.  The  Defendants  were  obliged  to  plead 
the  release,  for  if  they  had  not  pleaded  it,  —  if  they 
had  pleaded  the  general  issue, — both  would  have  been 
liable  to  judgment  and  execution.  Equity  would  not 
have  relieved,  but  would  have  said  that  the  parties  might 
have  pleaded  the  release  at  law :  and  now  in  conse- 
quence of  this  plea,  the  Plaintiffs  go  for  a  claim  very 
different  from  that  set  up  by  the  declaration. 

Thirdly,  no  issue  can  be  joined  on  the  replication,  as 
it  states  only  what  was  the  purpose  of  the  party :  a 
man's  intent  cannot  be  put  in  issue.  1  Ld.Raym. 
26 1 .  {c).     Booths  case  (d). 

Bosanquet  Serjt.,  contra.  Though  this  deed  is  inarti- 
ficially  drawn,  yet  looking  to  the  whole  of  it,  the  Court 
will  put  that  construction  upon  it  which  will  best  effectu- 
ate the  intention  of  the  parties.     This,  though  a  release 

a)  %  LeoH.  1^%.  (c\  PerCuriamf'm  Rexv.  Griepe. 

\b)  Hok.  I'jo,  (</)  5  Ref,  77.  3d  ResoL 

in 
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in  forin,  is,  in  substance  a  covenant  not  to  sue.  There 
is  no  reason  therefore  to  impeach  any  of  the  authorities 
cited  on  the  other  side.  If  a  conveyance  of  an  estate  be 
made^  which  must  be  a  conveyance  or  nothing,  and 
there  is  an  exception  which  defeats  the  estate,  the  ex- 
ception is  void.  But  if  the  deed  can  operate  two  ways, 
one  consistently  with  the  exception,  the  other  not,  the 
Court  will  be  even  astute  to  make  the  deed  operate  in 
conformity  with  the  exception.  This  is  the  language  of 
Lord  Habart  (a).  So,  Crossing  v.  Scudamore  (i).  Doe 
dem.  Wilkinson  v.  Tranmer{c\  Bac.  Al^r.  tit.  Release^ 
A.  2.  1  Sum»  154,  5.  Payler  v.  Homersham  {d\  Good' 
title  dem,  Edwards  v.  Bayley  {e\  Shepherd!^  Touchstone, 
82.,  are  all  authorities  to  shew  that  deeds  will,  where  it 
is  possible,  be  so  construed  as  to  eifectuate  the  intention 
of  the  parties.  The  present  suit  is  quite  consistent  with 
the  provisoes,  for  Ellerman  is  sued  jointly  with  Forbes  on 
a  joint  debt :  Ellerman  is  only  joined  for  conformity,  and 
if  he  or  his  property  be  taken  in  execution,  he  has  his 
remedy  by  an  action  for  damages  on  this  deed,  taking 
it  as  a  covenant  not  to  sue. 

This  is  no  departure ;  Ellerman  being  joined  only  for 
conformity,  as  appears  by  the  very  deed  set  out  in  the 
replication,  the  object  of  the  replication  is  in  substance 
the  same  as  that  of  the  declaration. 

As  to  the  third  point ;  there  are  cases  in  which  the 
intention  must  be  put  in  issue ;  as  in  an  action  against 
a  party  discharged  under  an  insolvent  act ;  if  he  pleads 
his  discbarge,  the  Plaintiffs  must  reply  an  intention  to 
proceed  against  the  effects,  and  not  the  person. 


1820. 


Solly 

V. 
FOUBES. 


Blossetj  in  reply.  There  is  no  analogy  between  the 
insolvent  debtor's  case  and  the  present.  The  Plaintiff 
takes  his  judgment  in  conformity  with  the  terras  of  the 


[a)  Hob.  2JJ,   Earl  of  Clart' 
rUiard*s  case. 
(^)   I  Fient*  I4i« 


(c)  %mu.  75. 

(e)  Cowper)  597' 
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1820.  But  against  this,  objections  of  a  technical  and  artificial 
nature  have  been  raised,  and  we  have  been  referred  to 
many  cases,  in  which  it  has  been  held,  that  a  saving  or 

Forbes.  condition  repugnant  to  the  nature  of  the  grant  is  void, 
and  that  the  grant  remains  absolute  and  unqualified,  the 
condition  no  way  operating  in  restraint  of  the  grant.  —  It 
is  not  necessary  to  pursue  these  cases  into  their  detail : 
— they  are  all  cases  of  notoriety,  the  law  of  which  is  not 
to  be  disputed,  and  the  only  question  is  upon  their  ap- 
plication. But  with  respect  to  them  all  I  would  ob- 
serve, that  in  one  of  the  cases  cited  at  the  bar  it  was 
correctly  stated,  that  the  rule  of  construction  in  modern 
times  has  been  more  equitable  than  formerly;  courts 
looking  rather  to  the  intention  of  the  parties  than  to  the 
strict  letter ;  not  suffering  the  latter  to  defeat  the  former, 
but  in  certain  cases  of  exception  to  which  it  is  not  how 
necessary  to  refer.  — ^  Taking  these  cases,  however,  such 
as  they  are,  the  application  sought  to  be  established  is 
altogether  fallacious.  —  It  is  assumed,  that,  wherever  the 
word  release  is  made  use  of,  it  must  operate  absolutely 
and  unconditionally,  tho'  immediately  and  in  the 
same  sentence  followed  by  words,  which  shew  it  to  be 
partial  and  particular  only,  and  the  general  words  being 
in  no  respect  repugnant  to  the  special  words,  but  the 
latter  a  qualification  merely  of  the  former,  leaving  the 
release  to  operate  to  every  purpose  except  to  the  ex- 
clusion of  the  particular  purpose,  which  the  parties  have 
declared  it  to  be  their  intention  it  shall  not  exclude. 
This  being  apparent,  both  in  terms  and  meaning,  what 
are  the  rules  of  law  which  apply,  narrowing  them  to  the 
particular  point  ?  I  pass  over,  the  general  and  leading 
.  principle,  that  the  intent  of  the  parties  shall  prevail  as 
far  as  by  law  it  may ;  and  further,  that  Courts  will  be 
anxious  so  to  construe  the  law  as  to  give  efiect  to  that 
intent,  provided  it  do  not  contravene  any  fundamental 
rules  of  the  policy  of  the  law.  If  a  deed  can,  therefore, 
operate  two  ways,  one  consistent  with  the  intent  and 

the 
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so  to  construe  it    as   to    give    effect    to   the   intent  -     *^  '    ^  "-  *. 

*        Solly 
and    the    construction,    I    need    not    add,     must    be  ^.. 

made  on  the  entire  deed.  —  The  passage  cited  at  the  FoRUBb 
bar  is  to  this  effect  material.  —  ^^  I  exceedingly  com* 
mend  the  Judges  (said  Lord  Hobart)  that  are  curious 
and  ahnost  subtil  to  invent  reasons  and  means  to  make 
acts  according  to  the  just  intent  of  the  parties,  and  to 
avoid  wrong  and  injury  which  by  rigid  rules  might  be 
wrought  out  of  the  act"  {a) ;  and  it  has  been  correctly 
added,  that  in  the  case  of  Crossing  v.  Scudamore^  Lord 
Hale  cites  and  approves  of  the  passage  in  Hobart^  which 
is  again  referred  to  by  Willes  C.  J.  in  the  case  in  2  WUr 
sotiy  and  is  cited  to  be  approved  of  and  to  be  governed 
by  in  many  other  cases.  Not  to  go  thro'  all  the  au- 
thorities which  are  to  be  found,  it  will  be  sufficient  to 
select  one  or  two  only,  and  thede  will  refer  to  the  rest. 
In  Morris  v.  Wilford  (i),  it  was  expressly  decided  "  that 
a  release  shall  be  constnied  according  to  the  particular 
purpose  for  which  it  was  made."  Jones^  Wyld  and 
Twisden  Justices  were  of  opinion  on  the  first  argument 
that  the  release  is  no  bar  notwithstanding  the  general 
words,  for  being  made  for  particular  purposes  the  ge- 
neral words  are  to  be  guided  by  the  particular  purposes. 
Rainsford  C.  J.  contra.  The  case  was  argued  a  third 
tim^  when  by  the  whole  Court  judgment  was  given  for 
the  Plaintiff.  —  In  Payler  and  Others  v.  Homersham  (r). 
Lord  EUenborough  adopts  the  position,  that  the  general 
words  of  a  release  may  be  restrained  by  the  particular 
recitaL  "  Common  sense  (said  his  Lordship)  requires 
that  it  should  be  so,  and  in  order  to  construe  any  in* 
strument  truly  you  must  have  regard  to  all  parts,  and 
especially  to  the  particular  words  of  it."     The  case  in 

{a)  Hob,  277.     Earl  of  Clan*         lb\  a  Shocw.  47* 
rukar£%  c^s/t.  \c)  4  JIf.  C?  5. 413. 
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18S0.  iMfeto  this  efiect,  tho'  said  to  have  been  denied  by  Lord 
ISJi  to  be  law,  <^  seems  to  me  (said  Lord  EUenborough) 
as  sowid  a  case  as  can  be  stated." — And  Mr.  Justice 
Bayley  adds  ^^  there  is  no  doubt  but  a  particular  recital 
in  a  deed  wiU  restrain  the  general  words.'' 

On  all  these  grounds,  therefore,  the  apparent  intent  of 
the  parties,  sufficient  words  to  effectuate  that  intent,  the 
qpecial  nature  of  the  release  as  formed  by  the  very  lan- 
guage in  which  the  release  itself  is  created,  the  matter, 
upon  which  it  is  to  operate,  and  the  known  and  esta- 
blished rules  of  construction  to  be  collected  from  the 
authorities  referred  to,  we  are  of  opinion  that  this  de- 
murrer ought  to  be  overruled.  And  in  conclusion  I 
will  only  say,  that  it  is  not  intended  to  interfere  with  any 
received  principles  or  established  cases,  but  to  decide 
only  on  this  particular  case  with  reference  to  its  special 
nature^  calling  in  aid  former  authorities  only  in  the 
manner  in  which  it  has  been  endeavoured  to  apply 
them.  -—  But,  for  further  caution,  I  will  add,  the  decision 
of  the  Court  only  is,  that  the  demurrer  be  over-ruled. 
It  b  not  necessary  now  to  say  any  thing  as  to  any 
ulterior  remedy  the  Defendant  may  have  or  suppose 
himself  to  have :  —  In  this  respect  he  will  act  as  he 
may  be  advised,  and  as  circumstances  may  seem  to  re- 
quire. 

Demurrer  overruled  accordingly 
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Bolton  v.  Eyles. 

A^  BILL  was  filed  against  the  Defendant,  warden  of 

the  Ueet,  on  the  1 7th  of  April,  the  day  after  the  The  Court  re- 
esaoign  day  of  this  term.   The  bill  was  entitled  as  of  this  ^^j^^  ^  ^^^^ 
term,  four  days'  notice  was  given  to  plead,  but  judgment  gular  abill 

was  not  signed  within  eleven  days  afer  filing  the  bill.  }     agams 

^         ^  -^  '^  the  warden  ot 

Blosset   Serjt.    had    obtained    a    rule    nisi   to    set  the  Fleets  on 

aside  all  the  proceedings,  with  costs,  for  irregularity,  the  day  after 
-fc       ,         11  .  1  Ml  11  1       /»i    1  .         the  essoin  day 

By  the  old  practice  a  bill  could  not  be  filed  against  ^^  Easter 

the   warden  in  vacation,  Crook  v.  Eyles  (a).  Stock  and  tepm,  entitled 
Others  V.  Eyles  {b) ;    because   it  was  his  privilege   to  ^*  °     ^  ^^^ 
be  called  and  answer  in   Court,   which  he  could  only  companied 
do   in  term  time ;    and  when  a  declaration  was  filed  ^^^  *  nouce 
against  him  in  term,  he  was  allowed  eleven  days  to  plead,  ^^^^  j^ys,  the 
under  8  &  9  JT.  3.  c.  27.  s.  12.       By  the   59  G.  3.  Plainuff  not 
c.  64.,  parties  were   enabled   to  file  a  bill  against  the  .^^^"^  ^T^^ 

^    ^  °  judgment 

warden  in  vacation,  but  in  such  a  case  were  bound  to  within  eleven 

entitle  it  as  of  the  preceding  term.     Taking  the  essoign  ^*y^  after  the 

day  as  the  first  day  of  term,  the  Plaintiff  was  irregular,  in  jjju^ 

not  having  given  an  eight  day  rule  to  plead,  upon  which 

the  warden  was  entitled    to  three  more  days,  by  the 

8  &  9  W.3.  c.  27.    Taking  the  essoign  day  as  part  of 

the  vacation,  the  bill  was  irregular,  in  not  being  entitled 

as  of  the  preceding  term. 

Vaughan  Serjt.  in  shewing  cause,  contended,  that  the 
essoign  day  being  the  first  day  of  term,  the  bill  was  pro- 
perly entitled,  and  that  the  provisions  of  the  statute 
8  &  9  rr.  3.  were  sufficiently  pursued,  if  no  judgment 
was  signed  against  tlie  warden  within  the  eleven  days 
allowed  him  to  plead.     The  merely  giving  him  notice 

i^a)  6  Taunt.  347*    S.C,  %  Marjb.4^.        (h)  6  Taunt.  3J». 
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1820.       to  plead  in  four  days,  (unless  followed  up  by  a  judgment 
Bolton       ^^^  y^ont  of  a  plea,)  was  wholly  immaterial. 

ETLKS4  Blosset  was  heard  in  support  of  his  rule. 

Cur.  adv.  vult. 

4 

Dallas  C.  J.  now  delivered  the  judgment  of  the 
Court.  The  objection  to  the  proceedings  in  this  case  is, 
that  the  Plaintiff  has  filed  his  bill  against  the  warden 
after  the  essoign  day  of  this  term,  and  before  what  is 
ordinarily  called  the  first  day  of  the  terin.  It  was  con- 
tended, that,  under  the  statute  of  8  &  9  JV.  3.  c.  27. 
5.  12.  a  bill  must  be  filed  against  the  warden  in  term. 
In  support  of  this  proposition,  the  cases  of  Crook  v. 
Eyles  (a),  and  Stock  and  Others  v.  Eyles  (i)  in  the  same 
book,  were  cited.  It  was  admitted,  that  under  a  late 
act  of  parliament,  of  the  59  Geo,  3.  c.  64.  a  bill  may  be 
filed  against  the  warden  in  the  vacation.  In  the  cases 
in  6  Taunt,  this  Court  held,  that  on  the  construction  of 
the  statute  of  8  &  9  ^.  3.,  a  bill  could  not  be  filed 
against  the  warden  in  the  vacation,  because  it  is  enacted 
by  that  statute,  that  it  shall  be  lawful  for  any  person 
having  cause  of  action  against  the  warden,  upon  a  bill 
filed  against  him  in  this  court  or  in  the  Exchequer,  and 
a  rule  being  given  to  plead  thereto  to  be  cut  eight  days  at 
most,  after  filing  such  bill,  to  sign  judgment  against  him, 
unless  he  plead  within  three  days  after  the  rule  is  out ; 
and  the  Court  holding  that  a  rule  to  plead  could 
only  be  given  in  term  time,  when  the  Court  was  actually 
sitting,  decided  that  the  actions  could  only  be  com- 
menced in  full  term.  This  being  found  to  be  attended 
with  inconvenience,  the  parliament  thought  it  expedient, 
that  the  law  and  practice  should  be  altered ;  and,  there- 

{a)  6  Taunts  347.  {b)  Ibid,  35a# 

fore, 
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fore,  by  the  59  Geo.  3.  c.  64.  intituled,  "an  acttofaci-  1820. 
litate  proceedings  against  the  warden  of  the  Fleet  in 
vacation,"  after  reciting,  that  by  the  practice  of  the 
courts  of  Common  Pleas  and  Exchequer,  and  by  reason 
of  the  former  act,  no  proceedings  can  be  commenced  in 
the  time  of  the  vacation  against  the  warden,  for  or  in 
respect  of  the  escape  of  any  prisoner  or  prisoners  from 
or  ont  of  his  custody,  it  is  enacted,  that  persons  having 
causes  of  action  against  the  warden,  for  or  in  respect  of 
any  escape,  may  commence  their  action,  by  filing  a  bill 
against  the  warden  at  any  time  in  vacation,  and  entitle 
it  of  the  preceding  term;  a  copy  of  which,  within 
twenty-four  hours  after  filing,  is  to  be  delivered  to  the 
warden  or  his  deputy,  and  the  warden  is  to  appear  and 
plead  within  the  first  four  days  of  the  next  term,  or 
judgment  shall  be  signed  against  him. 

It  is  now  contended,  that,  admitting  by  the  last  act  a 
bill  may  be  filed  against  the  warden  in  time  of  vacation, 
and  by  the  former  act  in  term  time,  yet,  that  a  party 
having  cause  of  action  against  the  warden  for  an  escape 
in  the  interval  between  the  essoign  day  and  the  term,  can- 
not, during  that  interval,  file  his  bill.  If  that  be  so,  then 
that  interval  must  be  deemed  no  part  of  the  vacation, 
or  of  the  term.  We  are  of  opinion  that  the  law  war- 
rants no  such  conclusion.  We  think  we  are  bound  to 
put  such  a  construction  on  those  statutes  (and  particu- 
larly on  the  statute  of  the  8  &  9  JV.  3.,  on  which  this 
question  arises)  as  will  tend  to  prevent  many  serious  in- 
conveniencies,  which  would  otherwise  arise,  and  to  ad- 
vance the  remedy  of  the  suitor.  In  contemplation  of 
law  the  essoign  day  is  the  first  day  of  the  term.  In  the 
case  of  Standford  v.  Cooper  {a)  it  was  holden,  that  a  judg- 
ment has  relation  to  the  essoign  day  of  the  term,  for  (as 
the  Court  says)  it  is  in  law  the  first  day  of  the  term, 

(tf)  CrotCar.  loa. 

£  3  and 
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1820.  wd  all  legal  acts  have  relation  thereto.  This  case  was 
recognised  by  the  Court  of  King's  Bench  in  the  case 
of  Lord  PortcJtester  against  Petrie^  in  Hilary  term 
1783.  We  think  the  interval  between  the  essoign  day 
and  the  day  of  the  Court's  actually  sitting  roust  be 
taken  to  be  part  of  the  term.  But  it  is  said,  that  if 
it  be  so,  still  the  bill  cannot  be  filed,  because  by  the 
practice  it  is  necessary  that  the  warden  should  be  called 
in  court  before  the  bill  is  filed.  That  which  is  mere 
form,  and  rendered  impossible  by  the  Court's  not  ac- 
tually sitting  during  this  interval,  ought  not,  we  think, 
to  prevent  the  Plaintiff  from  commencing  bis  suit,  nor 
ought,  in  our  judgment,  the  impossibility  of  his  giving  a 
rule  to  plead  before  the  sitting  of  the  Court  to  have  that 
effect  We  think  that  a  Plaintiff  may  file  his  bill  after 
the  essoign  day,  and  that  if  he  gives  a  rule  to  plead  on 
the  first  day  of  the  term  (that  is)  the  first  diay  the  Court 
actually  sits,  he  will  substantially  comply  with  the  re^ 
quisition  of  the  statute  of  the  8  &  9  JT.  3.  The  rule 
which  has  been  obtained  by  the  Defendant,  has  pre* 
vented  the  Plaintiff  from  doing  this  in  tlie  present  case. 
The  rule  must  be  discharged,  and  the  Defendant 
must  appear  and  plead  in  four  days. 

Rule  discharged  accordingly. 


May  15.  BucKLAND  V.  BuTTERFiELD  and  Another. 

A  conservatory  A  CTION  on  the  case,  in  the  nature  of  waste,  by 
rnantfoJ  tenant  for  life,  aged  70,  against  the  assignees  of 

years  (who  had  her  lessee  from  year  to  year,  who  had  become  bank- 

a  remainder 

for  life,  after  the  death  of  his  lessor)  on  a  bnck  foundation^  attached  to  a  dwelling-house, 
and  communicating  with  it  by  windows  opening  into  the  conservatory  and  a  flue 
passing  into  the  parloui' chimney,  becomes  part  of  the  freehold,  and  cannot  be  removed 
by  tha  tenant  or  his  assignees. 

nipt 
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rapt.     The  bankrupt  was  the  son  of  the  Plainti£^  and 
had    also   a  remainder    for  life  in   the  premises  after 
her  death.     At  Buckingham  Lent  assizes,   1820,  before 
Graham  B.  the  case  proved  was,  that  the  Defendants  had 
taken  away  from  the  premises  let  to  the  bankrupt  a  con- 
servatory and  a  pinery.     The  conservatory,  which  had 
been  purchased  by  the  bankrupt  and  brought  from  a 
distance,  was  by  him  erected  on  a  brick  foundation  fif- 
teen inches  deep:    upon  that  was  bedded  a  sill,  over 
which  was  frame  work  covered  with  slate ;  the  frame 
work  was  eight  or  nine  feet  high  at  the  end,  and  about 
two  in  front.     This  conservatory  was  attached  to  the 
dwelling-house  by  eight  cantilivers  let  nine  inches  into 
the  wall,  which  cantilivers  supported  the  rafters  of  the 
conservatory.       Resting  on  the  cantilivers  was  a  bal- 
cony with  iron  rails.    The  conservatory  was  constructed 
with  sliding  glasses,  paved  with  Portland  stone,  and  con- 
nected with  the  parlour  chimney  by  a  flue.     Two  win- 
dows  were   opened  from  the  dwe'Jling-house   uito  the 
conservatory,  one  out  of  the  dining-room,  another  out 
of  the  library.    A  folding  door  was  also  opened  into  the 
balcony;    so   that   when  the  conservatory  was   pulled 
down,  that  side  of  the  house,   to  which  it  had  been 
attached,  became  exposed  to  the  weather.     Surveyors 
who  were  called,  stated  that  the  house  was  worth  SOL 
a-year  less  after  the  conservatory  and  pinery  had  been 
removed.     The  learned  Judge  having  stated  his  opinion 
that  the  Plaintiff  ought  to  recover  at  least  for  the  pinery 
and  probably  for  the  conservatory,  the  jury,  estimating 
the  Plaintiff's  life  at  six  years'  purchase,  gave  a  verdict 
for  her,  300/.  damages. 


1820. 


Peake  Serjt.  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  this  conservatory,  though 
affixed  to  the  freehold,  was  a  matter  of  ornament,  not 
beneficial  to  the  premises,  but  lawfully  removeable  by 

£  4  th^ 
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the  tenant,  and  that  at  aU  events  the  damages  were 
excessive. 

Bhsset  Seijt.  shewed  cause  against  the  rule.  This 
conservatory  was  not  only  affixed  to  the  freehold,  but 
actually  formed  a  part  of  the  dwelling-house,  doors 
of  communication  having  been  made  out  of  the  sitting 
room,  so  that,  when  the  conservatory  was  pulled  down, 
the  adjoining  part  of  the  house  was  rendered  uninhabit- 
able, being  entirely  exposed  to  the  inclemency  of  the 
atmosphere.  In  all  the  cases,  not  excepting  those  that 
relate  to  the  removal  of  ornamental  constructions  or 
additions,  it  has  been  considered,  among  other  things, 
whether  the  tenant  placed  them  on  the  premises  with  a 
view  to  removal,  or  no.  Here,  the  party,  though  te- 
nant from  year  to  year,  was  entitled  to  the  reversion 
after  the  death  of  his  mother,  to  whom  he  was  tenant, 
and  he  would  never  have  made  so  costly  an  addition  to 
his  house  as  tenant  from  year  to  year,  unless  with  a 
view  to  improve  his  reversionary  interest.  The  da- 
mages, if  estimated  according  to  the  tables  set  forth  for 
life  insurances  by  act  of  parliament,  are  perfectly  fair ; 
the  Plaintiff's  life  being  worth  six  years'  purchase,  and 
the  damage  done  having  deteriorated  her  property  to 
the  amount  of  50^  a-year. 

Peakcy  in  support  of  his  rule.  The  conservatory 
was  an  erection  merely  for  the  purpose  of  ornament  or 
pleasure ;  it  neither  formed  part  of  the  habitation  nor 
rendered  it  more  convenient.  So  far  from  being  cer- 
tainly beneficial  to  the  property  or  necessary  to  its  oc- 
cupation, it  might  render  it  of  less  value  in  the  eyes  of 
a  succeeding  tenant,  as  an  expensive  and  useless  incum- 
brance. Whatever  the  law  may  be,  with  respect  to 
parties  who  stand  in  other  relations  to  each  other,  yet 
as  between  landlord  and  tenant,  the  tenant  has  a  right 
to  remove  all  ornamental  erections  which  do  not  im- 
prove 
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prove  the  ptoperty  for  the  purposes  of  occnpation. 
Beck  V.  Rebaw  («),  Ex  parte  Qjdncy  (ft),  Lofwton  v.  ZoU)- 
ton  (c),  and  Elwes  v.  Mawe  (d).  In  this  latter  case  Lord 
EUenborough  considers  all  the  decisions  on  the  subject, 
and  recognises  the  right  of  the  tenant  to  remove  things 
put  up  merely  for  ornament.  In  Penton  v.  Robart  {e)  a 
greenhouse  erected  by  a  market  gardener,  was,  by  Lord 
Kenyony  held  to  be  removable.  The  mere  fixation  of  a 
thing  to  the  freehold  cannot  be  the  criterion  by  which 
we  are  to  determine  whether  it  is  removeable  or  not ;  for 
every  large  picture,  chimney  piece,  or  wainscot,  must 
be  in  some  manner  so  affixed.  If  the  wall  of  the  house 
has  sustained  an  injury  by  the  removal  of  the  conserve 
atory,  that  indeed  may  be  the  subject  of  action,  the 
damages  in  which  should  be  commensurate  to  the  injury 
done  to  the  house  and  to  the  money  requisite  to  restore 
it  to  its  original  state,  but  ought  not  (as  in  the  present 
case)  to  be  calculated  by  the  supposed  diminution  of 

• 

annual  value  on  account  of  the  loss  of  that,  which  the 
tenant  had  a  right  to  remove. 

Cur^  adv.  vtdt. 


1820. 


BUCKLAND 

V. 

BUTTERc 

FnCLD* 


Dallas  C.J.  now  delivered  thejudgment  of  the  Court. 
This  was  an  action  on  the  case,  tried  before  Graham  B. 
at  the  last  Aylesbury  assizes.  The  question  in  the  causey 
as  far  as  relates  to  the  motion  now  before  us,  was,  whe- 
ther a  conservatory  affixed  to  the  house  in  the  manner 
specified  in  the  report  was  so  affixed  as  to  be  an  an- 
nexation to  the  freehold  and  to  make  the  removal  of  it 
waste  ?  In  Elwes  v.  Mawe  will  be  found  at  length  all 
that  can  relate  to  this  case  and  to  all  cases  of  a  similar 
description.  —  It  is  not  necessary  to  go  into  the  dis- 
tinctions there  pointed  out  as  they  relate  to  different 
classes  of  persons,  or  to  the  subject-matter  itself  of  the 


(a)  z  P.  IVmi*  94* 
{b)  z  Atk.  477* 
(c)  3  Atk.  13, 


(</)  3  EasU  3* 
(r)  %  Bash  88. 
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enquiry.  Nothing  will,  her^  depend  on  the  relation  in 
which  the  parties  stood  to  each  other,  or  the  distinction 
between  trade  and  agriculture;  for  this  is  merely  the 
case  of  an  ornamental  building  constructed  by  the  party 
for  his  pleasure,  and  the  question  of  annexation  arises 
on  the  fiu^ts  reported  to  us ;  and  I  say  the  facts  reported, 
because  every  case  of  this  sort  must  depend  on  its  spe- 
cial and  peculiar  circumstances.  On  the  one  hand  it 
is  clear,  that  many  things  of  an  ornamental  nature  may 
be  in  a  d^ee  affixed,  and  yet,  during  the  term,  may 
be  removed;  and,  on  the  other  hand,  it  is  equally  clear, 
that  there  may  be  that  sort  of  fixing  or  annexation, 
which,  though  the  building  or  thing  annexed  may  have 
been  merely  for  ornament,  will  yet  make  the  removal  of 
it  waste.  The  general  rule  is,  that  where  a  lessee, 
having  annexed  a  personal  chattel  to  the  freehold  during 
his  term,  afterwards  takes  it  away,  it  is  waste.  — In 
the  progress  of  time  this  rule  has  been  relaxed,  and 
many  exceptions  have  been  grafted  upon  it.  One  has 
been  in  favour  of  matters  of  ornament,  as  ornamental 
chimney  pieces,  pier  glasses,  hangings,  wainscot  fixed 
only  by  screws,  and  the  like.  Of  all  these  it  is  to  be 
observed,  that  they  are  exceptions  only,  and,  there- 
fore^ though  to  be  fairly  considered,  not  to  be  ex- 
tended ;  and  with  respect  to  one  subject  in  particular, 
namely,  wainscots.  Lord  Hardwicke  treats  it  as  a  very 
strong  case.  —  Passing  over  all  that  relates  to  trade  and 
agriculture  as  not  connecting  with  the  present  subject, 
it  will  be  only  necessary  to  advert,  as  bearing  upon  it, 
to  the  doctrine  of  Lord  Kenyon  in  2  East^  88.,  referred 
to  at  the  bar.  —  The  case  itself  was  that  of  a  building 
for  the  purpose  of  trade,  and  standing,  therefore,  upon 
a  different  ground  from  the  present,  but  it  has  been 
cited  for  the  dictum  of  Lord  Kenyon^  which  seems  to 
treat  green-houses  and  hot-houses  erected  by  great  gar- 
deners and  nursery-men  as  not  to  be  considered  as  an- 
nexed to  the  fireehold.    Even  if  the  law  were  so,  which 

it 
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it  is  not  necessary  to  examinei  still,  for  obvious  r^itaoaMf        1820« 
such  a  case  would  not  be  similar  to  the  present :   but  in 
Elwes  V.  Mawey  speaking  of  this  dictum.  Lord  EUenbo^ 
rough  says,  there  exists  no  decided  case,  and,  I  believe, 
no   recognised  opinion  or  practice  on  either  side  of 
Westminster  Hall  to  warrant  such  an  extension.  —  Al- 
lowing, then,  that  matters  of  ornament  may  or  may  not 
be  removeable   and  that  whether  they  are  so  or  not  ^ 
must  depend  on  the  particular  case,  we  are  of  opinion 
that  no  case  has  extended  the  right  to  remove  nearly  so 
far  as  it  would  be  extended  if  such  right  were  to  be 
established  in  the  present  instance  under  the  facts  of 
the  report,  to  which  it  will  be  suflScient  to  refer ;  and, 
therefore^  we  agree  with  the  learned  Judge,  in  think- 
ing that  the  building  in  question  must  be  considered  as 
annexed  to  the  freehold,  and  the  removal  of  it  conse- 
quently waste. 

Rule  discharged. 


60 
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nPHIS  case,  as  stated  by  Dallas  C.  J.  in  delivering  the  In  1814,  a  dis- 

judsmient  of  the  Court,  was  as  follows :  ****•  ^^^  °^^* 

•;  .  ...  .         -  ^  on  a  tenant  for 

This  was  an  action  brought  to  receive  the  sum  of  t^g  whole  of 

48t  55.  Irf.,  as  so  much  paid  by  the  Plaintiff  to  the  the  rent  due 

Defendant's  use.  — The  facts  of  the  case,  shortly  stated,      ,^    !?'  *r" 

were  these  —  The  Plaintiff  held  certain  premises  under  land-tax  was 

a  lease  from  the  Defendant,  the  lease  being  silent  as  to  y^"»^»  ™^ 

lease  being  si- 

the  payment  of  the  land-tax.  —  In  1814  the  Defendant  lent  as  to  the 

land-tax ; 
the  tenant  having  protested  against  his  liability^  paidi  during  five  succeeding  yearsi  the 
land-taxy  without  renewing  in  any  sort  the  objection  of  his  non-Iiabiltty  to  pay :  Heldy 
that  in  xSao  he  could  not  recover^  in  an  action  for  money  paid  to  the  DeiPendant's 
use,  any  of  the  sums  so  paid  for  land-tax* 

dis- 
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Spragg 
Hammond. 


distrained,  and  at  that  time  insisted  on  the  payment 
of  the  rent  in  arreai*,  refusing  to  let  the  land-tax  be  de- 
ducted ;  and  accordingly  received  his  rent  in  full,  al- 
leging, that  he  had  nothing  to  do  with  the  tax  in 
question.  —  The  Plaintiff  about  this  time,  or  shortly 
after  (viz.  on  the  13th  December  1814,)  applied  by  his 
attorney  to  have  the  sums  so  paid,  refunded,  and  pro- 
tested against  his  future  liability  to  pay.  —  The  De- 
fendant, however,  still  refused  to  deduct,  professing  his 
readiness  to  appear  to  any  action  that  might  be  brought, 
and  from  this  time  down  to  1819,  the  Plaintiff  went  on 
regularly  paying,  without  deducting  or  claiming  to  de- 
duct out  of  the  rent,  the  tax  in  dispute,  or  renewing 
in  any  sort  the  objection  of  his  non-liability  to  pay. 

Under  the  direction  of  the  learned  Chief  Justice, 
the  Plaintiff  was  nonsuited  at  the  Middlesex  sittings 
afler  last  Hilary  term,  with  leave  to  move  to  enter  a 
verdict  for  such  sum  as  the  Court  should  think  he 
was  entitled  to.    Accordingly 


Lowes  Seijt.  having  obtained  a  rule  nisi  to  this  effect. 


OnsUm  Seijt.  shewed  cause  against  the  rule.  The 
nonsuit  was  proper  on  principle  and  on  precedent.  It 
would  be  bad  policy  to  allow  a  party  to  unravel  a  trans- 
action at  the  distance  of  six  years.  His  submission,  at 
the  time  his  claim  was  made  and  denied,  ought  to  be 
conclusive  against  him.  A  party,  who  pays  with  a  full 
knowledge  of  facts,  tho'  in  ignorance  of  law,  cannot 
recover  money  so  paid,  and  this  principle  is  so  well 
established  that  it  is  not  necessary  to  refer  to  the 
numerous  cases,  in  which  it  is  laid  down.  A  reco- 
very by  distress  is  a  recovery  by  process  of  law,  which 
the  party  cannot  again  contest;  Marriott  v.  Hamp^ 
ton.  (a)—  Denhy  v.  Moore  (J),  Andrew  v.  Hancock  (c),  and 


(fl)  7  r.  R.  a69. 
{b)  iB.^A.  i%i. 


{c)  I  Brod.  li  Bing.  zh    •5- ^• 
3  B.  Moore  J  378. 

•    StMs 
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Stubbs  V.  Parsons  {a\  all  show,  that  money  thus  paid 
on  account  of  taxes,  may  be  deducted  at  the  time,  but 
cannot  be  recovered  afterwards ;  and  this  appears  even 
from  tbe  very  terms  of  the  first  land-tax  act  (ft),  which 
has  been  followed  by  all  the  succeeding  acts,  and  also 
by  the  terms  of  the  statute  imposing  the  property- 
tax,  (c) 


1820. 


Sfaaqg 

'v. 

Hammond. 


LaweSf  in  support  of  his  rule.  The  Plaintiff  is  en- 
tided,  at  all  events,  either  as  money  paid  to  the  Use  of 
Defendant,  or  as  money  paid  and  received  by  Defend- 
ant to  Plaintiff's  use,  to  the  sum  claimed  to  be  deducted 
when  the  distress  was  made  in  1814.  The  cases  re- 
ferred to,  are  chiefly  in  replevin ;  in  those  cases,  it  was 
held,  that  the  party  could  make  no  deduction  after  the 
current  year,  for  the  property  might  be  changed,  and 
the  tenant  have  no  right  to  deduct  against  a  succeeding 
landlord:  but  it  is  perfectly  consistent  with  such  a 
restriction,  that  he  may  afterwards  recover  the  sum  in 
dispute,  in  an  action  for  money  paid,  or  money  had 
and  received  —  and  this  was  intimated  by  the  Court  in 
Stubbs  V.  Parsons.  The  sum  in  dispute  here,  at  least 
the  14/.,  was  not  a  voluntary  payment,  but  made  on 
compulsion,  for  a  distress  is  as  highly  compulsory  as  any 
judicial  proceeding:  though,  as  being  the  act  of  the 
party  it  is  not,  like  judicial  proceedings,  incapable  of 
being  afterwards  questioned.  The  land-tax  is  a  land- 
lord's tax  as  between  landlord  and  tenant,  and  must 
be  borne  by  the  landlord  unless  any  agreement  appears 
to  the  contrary,  Bjcx  v.  Mitcham  (^),  and  none  appears 
here.  Exall  v.  Partridge  (e),  Astley  v.  Reynolds  {f)  and 
Hales  V.  Freeman  (g)  are  authorities  to  show,  that,  in 


{a)  ^B.^  A.  516. 
lb)  AW.lffM.  c.  I. /.  13. 
(c)   46  G.  3.    c.  65.    /.  74* 
Scbed.  A,     No.  IV.  9. 


[ 


d)  Dough  a»6. 

e)  8  T.  R.  308. 
(/)  Str.  916. 

{g)  I  Brod,  &f  Bfftg.  591. 
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point  of  principle^  this  sum,  the  payment  of  which  the 
Plahitiff  could  not  avoid,  may  be  recovered  by  him  in 
the  action.  Graham  v.  Tate  (a)  seems  expressly  in  point. 
In  Denby  r.  Moore  there  was  no  dispute  at  the  time  of 
the  pajnnent,  and  Marriott  v.  Hampton  was  an  action 
brought  after  judgment  in  a  suit,  in  which  the  cause  of 
the  second  action  ought  to  have  been  contested. 

Onslawj  in  reply  to  the  cases  cited,  observed  that 
Hales  V.  Freeman  turned  on  the  provisions  of  a  particular 
act  of  parliament;  and  in  Graham  v.  Tate  the  action  was 
brought  immediately  after  the  payment  had  been  made, 
whereas,  here,  there  was  an  interval  of  six  years'  acqui- 
escence. 

Cur.  adv.  vuU. 


m 

Dallas  C.  J.  now  delivered  the  judgment  of  the 
Court,  and,  having  stated  the  case,  proceeded  as 
follows  :  On  these  facts,  we  think  this  case  is  not 
to  be  distinguished  as  to  the  general  ground  from  the 
former  cases,  in  which  it  has  been  held,  that  a  pay^* 
ment  made  under  such  circumstances  is  not  to  be  con- 
sidered as  a  voluntary  payment,  and  cannot  be  recovered 
back :  «^  It  would  be  superfluous  to  go  into  the  different 
grounds  on  which  this  has  been  decided,  considering 
how  fully  they  are  stated  in  the  printed  reports  of  the 
different  cases,  both  in  the  Court  of  K.  B.  and  in 
this  Court.  To  these  cases  I  shall,  therefore,  merely 
refer ;  only  adding  that  the  present  is  stronger  in  de- 
gree ;  for  resistance  to  a  demand,  dereliction  of  that  re- 
sistance, and  subsequent  and  uniform  acquiescence, 
operate  more  strongly  than  a  payment  made  in  igno- 
rance and  silence  would  have  done.  The  simple  point, 
on  which  we  have  hesitated  for  a  moment,  has  been,  as 

{a)  I  M»  and  S.  609. 


to 


IK  THE  First  Year  op  GEO.  IV. 


63 


to  the  sum  claimed  to  be  deducted,  when  the  distress 
was  made  in  1814 ;  and  with  a  view  to  this,  we  wished 
to  look  into  the  case  of  Graham  v.  Tate^  but  on  consider- 
ation, we  think  it  does  not  apply  in  favour  of  the 
Plaintiff;  for  in  Ch-aham  v.  Tate  the  claim  made  was 
immediately  followed  up,  and  never  afterwards  aban- 
doned, not  falling  therefore,  in  point  of  principle,  within 
all  or  any  of  the  several  grounds  on  which,  as  funda- 
mental grounds  to  sustain  actions  of  this  descriptioni 
such  cases  have  been  decided. 

The  present  rule  must  therefore  be  discharged,  and 
the  nonsuit  stand. 

Rule  discharged  accordingly. 


1820. 


Sfragg 

V, 

Hammond. 


END  OF  EASTER  TERM. 
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Court  of  COMMON  PLEAS, 

AMD 

OTHER  COURTS, 

IK 


Trinity  Term^ 

In  the  First  Year  of  King  Geobge  IV. 


Meaburn   Tatham    Demandant,    Llotd  Sa-      June  6. 
LisBURY    Baxendale    Tenant,     Jonathan 
Tabor  and  Wife  Vouchees. 

1'N  Easier  term  last,  a  writ  of  dedimus  poiestatem  was  In  a  recovery, 

directed  to  certain  commissioners  residing;  at  Rotter*"  ^^P'^^'Pf* 

o  warrant  of 

dam  for  the  purpose  of  taking  the  acknowledgment  of  attorney,  and 
Jonathan  Tabor  and  Helen,  his  wife,  residing  at  the  *®^^'J^ 
same  place,  to  a  warrant  of  attorney  for  suffering  a  com-  engrossed  on 
mon  recovery  of  lands  in  the  county  of  Middlesex.    The  parchment  and 

sent  to  certain 
cottmisaoners  at  Rotterdam*  The  commissioners  copied  these  mstmments  upon 
paper  (in  consequence  of  the  refusal  of  the  Dutch  notary  to  certify  upon  English  do- 
cuments, which  the  Dutch  law  would  not  allow  him  to  do})  and  returned  them  written 
upon  paper  stamped  with  a  Dutch  stamp  and  certified  by  the  Dutch  notarfm  On  a 
motion  that  the  appearance  of  the  tenant  might  be  recorded,  the  warranty  of  the 
vouchees  entered,  and  all  other  usual  proceedings  had,  notwithstanding  these  docu* 
ments  were  upon  paper^  the  Court  unanimously  rejected  the  application* 

Voju  II.  F  usual 
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1820*  usual  copy  of  the  pracipe  and  warrant  of  attorney  was 
*^  *  -  ■  ^  made  out  upon  parchment,  and  also  an  afSdavit,  to  be 
Demandant,  sworn  by  one  of  the  commissioners^  on  parchment  ac- 
cording to  the  rule  of  Court  made  in  Hilary  term 
14?  G.  8.  With  these  documents^  special  instructions 
were,  also,  forwarded  directing  the  mode  in  which  the 
caption  of  the  warrant  of  attorney  was  to  be  certified, 
and  the  several  documents  were  to  be  executed,  which 
docuiDents  the  commlsnoneri  ward  dh'eeted  to  use  for 
that  purpose.  The  commissioners  complied  with  all  the 
instructions  excepting  that  they  re-copied  the  praecipe 
and  warrant,  and  also  the  affidavit  upon  paper  in  con- 
sequence of  the  Dutch  notary  refusing  to  certify  on  the 
English  documents,  on  the  ground  that  all  documents 
bearing  his  certificate,  must,  accenting  to  the  laws  of 
HoUandj  bear  the  Dutch  stamp,  and  that  he  could  not, 
consistently  with  his  duty,  certify  upon  the  documents  so 
sent  out.  The  documents  so  written  upon  paper  were 
accordingly  stamped  with  a  DtUch  stamp,  and  certified 
by  the  notary, 

• 

HtiUock  Serjt.  now  prayed  that  the  appearance  of  the 
tenant  named  in  the  writ  of  entry  might  be  recorded 
as  of  this  present  Trinity  term,  that  the  warranty  of 
the  vouchees  might  be  also  duly  entered^  and  all  other 
usual  proceedings  be  had  and  taken  thereon,  notwith- 
standing  the  acknowledgment,  and  also  the  affidavit  of 
the  due  capticm  of  the  warrant  of  attorney  were  written 
upon  paper  instead  of  parchment*  Heorged,  that,  though 
the  practice  was  for  the  pradpe  and  warrant  of  attorney 
to  be  engrossed  on  parchment,  yet  no  rule  of  Court  ab- 
solutely required  this;  and  the  rule  of  Court  which 
required  the  affidavit  to  be  so  engrossed,  could  never 
have  been  intended  to  operate  in  exclusioa  of  parties 
altogether^  a  hardship  which  would  arise  in  the  present 
caie ;  for  the  lawv  of  the  place  whete  the  parties  resided 

fibsa* 
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absofamly  prevent^  theod  from  odinplyiDg  with  Hit  tul6       1820. 

of  tina  Court.  "l-T  '  ?^* 

TatMAm 

_.  Denftndant. 

But  771^  Cour/,  after  conferring  with    the  officer, 

thought  that  they  could  not  relax  the  rule  and  practice 
of  the  Court,  and  rejected  the  application,  recommend- 
ing further  endeavours  to  get  the  proceedings  written  on 
parchment  and  returned  during  the  term,  and  suggesting 
that  the  return  to  the  dedimus  might  be  enlarged  and 
the  writ  resealed*  (a) 

HuUock  took  nothing  by  his  motion. 

(a)  And  see  x  Brod.  isf  Sing.  4j%. 


CoLYER  V.  Speer,  Esq.  •^'^^• 

r^ASE  against  the  Defendant,  as  sheriff  of  Surty  for  x.  The  trus- 

removing,  under  an  execution,  the  goods  oiPanneU^  ^^^^^  tis^" 
the  occupier  of  certain  lands,  without  satisfying  a  year's  fied  term  as- 
rent  due  from  Pannell  to  his  landlord,  due  notice  having  signed  intrust 
been  given  to  the  sheriff,  after  the  taking  and  before  the  re-  inheritance 
moval  of  the  goods,  that  such  rent  was  due.  —  At  the  trial  may  sue  the 

before  DaUas  C.  J.  Middlesex  sittings  after  Easter  term  ^^^^.^""^ ^^} 

°  retammg,  after 

last,  the  Plaintiff's  title  appeared  to  be  as  follows ;  Wood*  notice  to  do  so, 
rqffe,  the  original  owner  of  the  lands  before  mentioned,  ip  *"  execu- 
had  in  1812  charged  them  with  an  annuity  of  468i^.,  and  tenant,  a  year's 
in  181 3  with  an  annuity  of  92^  These  two  annuities  were  rent  due  to  the 

secured  to  the  purchasers  of  them  by  two  terms,*  each  of  ^^^^o*^^*. 

^  ^  '  a.  A  notice  to 

99  years,  granted  to  the  Plaintiff  in  trust  for  such  pur-  the  sheriff  in 
chasers.   In  1816  W^oorfro^  borrowed  1 0,000/.- on  mort-  such  case,  sta- 
gage,  paid  off  the  two  annuitants,  and   conveyed  the  ^^^^  ^^^  ^^^ 

lands  in  fee  to  the  mortgagees  :  By  the  mortgage  deed  to  /•  W.  and 

the  mortgagees 

of  his  estate,  and  signed  by  a  person  \vho  was  not  the  receiver  appointed  by  the  mort- 
gage deed,  was  held  sufficient. 

3.  The  sheriff  is  liable,  in  such  case,  if  he  remove  any  of  the  tenant's  goods  with* 
out  retaining  the  year's  rent. 

F  2  it 
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1820.  it  WBs;  among  other  things,  declared,  that  the  Plaintiff 
should  stand  possessed  of  the  two  terms  before  men- 
tioned (then  outstanding  and  satisfied)  in  trust  for  the 
mortgagees,  and  to  attend  the  inheritance ;  and  that,  until 
default  made  in  payment  of  the  10,000/.  and  interest, 
Woodrqffey  the  mortgagor,  might  quietly  enjoy  the  lands; 
and  James  Seton  was  appointed  receiver  for  the  mort- 
gagees. PantieUy  the  occupier,  held  the  lands  under  an 
agreement  for  a  lease  from  Woodrqffe^  bearing  date  the 
29th  of  September.  The  notice  served  on  the  sheriff  was 
as  follows.  "  Copeland  v.  Pannell.  Sir,  I  do  hereby 
give  you  notice  that  there  is  due  to  William  Woodrqffe 
Esq.,  and  the  mortgagees  of  his  estates  in  the  parish  of 
TVarplesdorij  in  the  county  of  Surn/j  from  John  Pannellj 
the  Defendant,  the  sum  of  five  hundred  pounds  for  one 
year's  rent,  at  Michaelmas  day  last  past,  which  you  are 
to  pay  to  me  as  receiver  of  the  rents  of  the  same  estates. 
jB.  EdwardSy  2d  November  1819,  Castle  Street^  Holbom. 
—  To  the  sheriff  of  the  county  of  Suny^  and  to  Mr. 
JerviSf  his  officer,  and  all  others  whom  it  may  con* 
cem." 

A  witness  proved  that  the  whole  of  the  occupier's 
property  (worth  about  1100/.)  was  not  taken  away  by 
the  sheriff,  but  rather  more  than  half.  A  verdict  was 
found  for  the  Plaintiff,  under  the  direction  of  the  learned 
Chief  Justice,  with  leave  for  the  Defendant  to  move  to 
enter  a  nonsuit.     Accordingly 

Pell  Seijt  now  moved  for  a  rule  nisi  to  that  effect,  on 
the  grounds 

First,  that  the  action  should  have  been  brought  in  the 

name  of  Woodrqffe^  and  not  in  that  of  Colyer.  —  The 

statute  of  8  Ann  c.  14.,  he  contended,  was  passed  not  to 

protect  the  trustee  or  an  outstanding  satisfied  term,  but 

the  person  who  was  beneficially  interested  as  landlord 

of  the  promises. 

Secondly, 
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Secondly,  that  the  notice  was  insufficient  and  ambi-  1820. 
guous,  conveying  no  certain  information  to  the  sheriff. 
If  the  mortgagees  were  the  pesons  accustomed  to  receive 
the  rent,  their  names  should  have  been  specified;  if 
Woodrqffe  had  been  accustomed  to  receive  it,  mention  of 
the  mortgagees  should  have  been  omitted ;  ^  If  the  Court 
should  hold  that  Colyer  was  the  proper  party  to  sue,  the 
notice  should  have  ordered  the  sheriff  to  pay  to  Colyer  ; 
and,  at  all  events,  it  should  have  been  given  by  Seton  the 
receiver  named  in  the  mortgage  deed,  and  not  by  Ed" 
'wards* 

Thirdly,  it  appeared  that  the  sheriff  had  left  some 
property  on  the  premises,  and  it  ought  to  have  been 
shewn  that  this  was  not  sufficient  to  satisfy  the  rent  in 
arrear. 

Sedper  Curiam.  The  Plaintiff  is  a  landlord  within 
the  terms  of  the  statute.  It  never  can  be  supposed  that 
one^  who,  like  the  Plaintiff,  has  a  titles  on  which  he  might 
recover  in  ejectment,  is  excluded  from  suing  as  land* 
lord  for  a  wrong  committed  by  the  sheriff  in  respect  of 
the  premises  to  which  the  Plaintiff  is  so  entitled. 

With  regard  to  the  notice,  the  sheriff  is  informed 
that  rent  is  due,  and  that  is  sufficient  to  put  him  on  his 
guard— -To  some  notice  he  is  unquestionably  entitled, 
but  as  the  statute  has  not  specified  any  particular  form^ 
there  can  be  no  dispute  about  the  terms. 

As  to  the  third  point,  the  sheriff  infringes  the  statute, 
if,  after  notice  of  rent  in  arrear,  he  remove  any  of  the 
goods  without  retaining  that  rent  — •  The  words  of  the 
statute  {a)  are  ^*  no  goods  or  chattels  whatsoever  lying 
or  being  in  or  upon  any  messuage,  lands,  or  tene« 
ments,  which  are  or  shall  be  leased  for  life  or  lives,  term 
of  years,  at  will  or  otherwise,  shall  be  liable  to  be  taken 
by  virtue  of  any  execution  on  any  pretence  whatsoever, 

{a)  S  Jinn*  r.  14.  j.  i. 

F  3  unless 
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}820.       Q|iIe9S  the  party  nt  ^qi«  suit  the  said  isicecation  is  sued 

^«^~^     put,  ^h4^,  before  the  removal  pf  «uah  goods  from  aS  thp 

^.  ^d  piremi^e^  \}j  yir^e  of  such  execqtion  or  extent,  pay  to 

8C99B.  the  l^lord  of  the  8^i4  premises  or  his  bailiff}  all  such 
3Ufli  or  sums  of  fnoney  a^  are  or  shall  be  due  fpt  rent,  &c 
And  the  sheriff  or  pther  officer  is  thereby  empo^rered  and 
reguir(54  tp  leyy  ^d  pay  to  the  Plaiptiff  as  well  the 
mpfiej  so  p^id  for  rent  a3  the  ex|scptipn  n^pney.''  It  is 
c|ear  that  the  sheriff  mus^  first  lisvy  for  the  rent  and  ihm 
for  the  fs^eq^tion.  —  It  would  be  a  gre^  hardship  on 
the  landlord  to  oblige  him  to  watch  the  sheriff's  officer 
for  the  purppse  of  seeijfg  when  the  ei^ecution  is  finished, 
and  whether  or  no  sufficient  distress  is  1^^  behipd*  The 
9^fr^  V&m^  w  ?uc)i  thing. 

Rule  refwi^. 


June  10.     WiLLiAV  Brooke,  Esq.  V.   Samuel  Ektderbt 

and   WjLLIAM  fjrif PIN. 

The  Plaintiff  TPHIS  was  an  action  of  assumpsit  for  money  lent, 
earned  on  money  paid,  money  had  and  received,  and  on  an  ac- 

jrraenj'and*"^  count  stated.  The  Defendant  Enderhy  pleaded  the  ge- 
unbrokenac-  neral  issue,  and  the  Defendant  Gilpin  his  certificate, 
^^""'f  ^^D  *  ^"^^^  ^  commission  of  bankrupt,  which  was  admitted  by 
fendants,  as      the  Plaintiff.    The  cause  came  on  for  trial  at  the  London 

his  banker  and 

army  agent,  froxn  a  period  before  z 807  up  to  18x9,  when  A.  became  bankn^pti  and  a 
balance  was  stnicky  none  having  been  before  struck  since  1816.  In  1807  Defendant 
B.  became  a  partner  with  A.^  and  continued  so  till  181 7,  but  the  partnership  was 
secret,  and  unluiown  to  Plaintiff  till  jVs  bankruptcy,  Qefendant  JS.  never  interfering  (to 
the  knowledge  of  .Plaintiff)  in  the  business  carried  on  by  A,  ;  at  the  expiration  of  the 
partoership  in  1817  a  balance  was  due  from  Defendants  to  Plaintiff;  between  the  ex- 
piration of  the  partnership  and  ^. -s  bankruptcy.  A,  paid  to  Plaintiff,  and  also  received 
from  Plaintiff,  several  sumst  In  an  action  against  the  Defendants  for  the  balance  due 
from  them  at  the  expiration  of  the  partnership,  (A.  having  pleaded  his  bankruptcy  and 
certificate,)  Held,  That  B.  might  consider  the  sums  paid  by  A,  to  Plaintiff  after  the 
expiration  of  the  partnership,  as  paid  in  reduction  of  the  balance  due  at  the  expiration 
of  the  partnership,  and  might  take  credit  for  them  without  giving  credit  for  any  sums 
received  after  the  expiration  of  the  partnership  by  A^.  op  account  of  Plaintiff. 

sittings 
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sittingt  before  Baster  term,  when  the  jury  found  a  TmUct      i  gjo. 
for  the  Plaintiff  for  S33L  17 s.  bcL  subject  to  the  opinion 
o{  the  Court  on  the  following  case.    The  Defendant  JSiH 
iprby  became  a  partner  with  the  Defendant  Gilpin  in  the 
leveral  businesses  of  woollen  draper^  army  clothier^  and 
army  agent,  by  indenture  dated  the  24th  September, 
1807  for  the  term  of  10  years.     Previous  to  the  year 
1807,  the  Plaintiff,   being  a  lieutenant  colonel  in  his 
Majestjr's  service,  employed  the  Defimdant  Gilpin  as  his 
agent,  and  continued  to  employ  him  as  such  until  the 
bankruptcy  of  Gilpin  on  the  Ist  oi  April  1819;  during 
which  time  the  Plaintiff  kept  a  running  account  with 
Gilpin  i  Gilpin,  from  time  to  time,  receiving  the  pay  and 
allowances,  and  also  dividends  due  to  th^  plaintiff  on 
stock  and  other  monies  on  his  account,  and  from  time 
to  time  making  payments  to  him  or  his  order:    the 
Plaintiff  being  in  the  habit  of  drawing  upon  Gilpin  as 
bis  banker  (a),  who  from  time  to  time  furnished  copies 
of  the  account  to  the  Plaintiff.     Gilpin  carried  on  busi- 
pess  in  his  own  name  only,  and  Enderby  never  interfered 
with   the    business  to  the  knowledge  of  the  Plaintiff, 
por  was  he  known  or  suspected  by  the  Plaintiff  to  be  or 
have  been  a  partner  therein  until  after  the  bankruptcy 
of  GOpin  on  the  1st  of  April,  1819.     The  Plaintiff  and 
Gilpin  continued  to  deal  together  after  the  24th  Septem- 
ler  isn  (b)  down  to  the  period  of  Gilpiri^  bankruptcy, 
in  the  same  way,  in  which  they  had  before  dealt;  and 
the  account  between  them  continued  to  be  kept  in  the 
same  way,  no  distinction  being  made  as  to  the  time  be- 
fore and  after  the  2A\ii  September,    1817;   but  the  re- 
ceipts and  payments  prior  and  subsequent  to  that  period 
formed  part  of  one  general  account.     No  rest  was  made 
or  balance  struck  in  the  account  aft;er  the  1st  July,  1816, 

(«)  The  dealings  and  transac-         {b)   On  which  day  the  part- 
tioiu  here  alluded  to  appeared  by    nership  exjured  by  the  e£Buxion  of 
an  account  kept  by  Gilpitif  a  copy    time. 
of  whkh  accompanied  the  case, 
md  was  conndered  as  part  of  it. 

F  *  4own 
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down  to  the  bankruptcy  of  Gilpin  :  and^  during  the  ex- 
istence of  8uch  account  and  dealings,  there  was,  at  all 
times,  a  considerable  balance  due  to  the  plainti£  No 
notice  of  the  dissolution  or  expiration  of  the  partnership 
between  Gilpin  and  Enderby  was  given.  The  sum  of 
17732.  95.  4(2.  was  paid  into  court  by  Enderby^  and,  in 
calculating  the  sum  to  be  so  paid  into  court,  Enderhf 
sought  credit  for  all  sums  paid  by  Gilpin  to  the  Plain- 
tiff after  the  24th  September^  1817,  without  giving  credit 
fi>r  any  sums  received  after  that  day  by  Gilpin  on  ac- 
count of  the  Plaintiff;  which  sums  consisting  of  dividends 
on  stock,  &c.  so  received  by  Gilpin^  on  account  of  the 
plaintiff  after  the  24th  September^  181 7^  amounted  to 
306h  1  Os.  5d.  The  verdict  was  taken  for  the  amount  of 
Buch  sums  of  money  and  interest  calculated  up  to  the 
20th  Aprils  1820.  If  the  principle  on  which  Enderby  had 
calculated  the  sum  paid  into  court  were  correct,  it  was 
admitted,  on  the  part  of  the  Plaintiff,  that  the  sum  of 
17732.  95.  Ad.  paid  into  court  by  Enderby^  covered  and 
satisfied  the  whole  of  the  Plaintiff's  demand  upon  him 
with  interest  thereon. 

The  question  for  the  opinion  of  the  Court  on  this 
special  case  was,  whether  the  Plaintiff  was  entitled  to 
recover  the  sum  of  338/.  175.  bd.  or  any  part  thereof. 
If  the  Court  were  of  opinion  in  the  affirmative,  then 
the  verdict  was  to  stand  or  be  reduced  as  the  Court 
should  direct :  otherwise  a  nonsuit  was  to  be  entered. 

For  the  Defendant,  Enderby^  it  was  contended  at  the 
trial,  that  the  account  between  the  Plaintiff  and  Gilpin 
being  one  entire  account,  the  payments  made  by  Gilpin 
after  the  expiration  of  his  partnership,  not  having  been 
at  the  time  appropriated  to  any  particular  debt  by  the 
Plaintiff,  must,  especially  as  Gilpin  acted  as  banker  to 
the  Plaintiff  go  in  reduction  of  the  old  balance  subsist- 
ing against  Gilpin  at  the  expiration  of  the  partnership 
in  1817;  while  the  expiration  of  the  partnership  pre* 
duded  Enderby  from  being  accountable  for  any  receipts 

by 
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bjr  Gilpin  subsequent  to  such  expiratioii)  and  Cloj^anfik 
case  (a)  was  relied  on. 

HuUock  Serjt.  now  endeavoured  to  distinguish  Clay* 
iorCs  case  from  the  present,  arguing,  that,  in  Claytori% 
case^  the  dealings  were  carried  on  by  Clayton  with  the 
bank,  after  the  death  of  one  of  the  banking  partners, 
with  the  knowledge  of  that  circumstance ;  whereas,  here^ 
the  Plaintiff  never  knew  that  Enderby  was  a  partner  with 
GUpin.  He  also  contended  that  if  the  debtor  did  not, 
at  the  time  of  payment,  appropriate  the  sum  paid  to  any 
particular  debt,  the  creditor  might  do  so  whenever  an 
event  occurred  which  raised  a  different  order  of  things 
between  them :  he  cited  Newmarch  Vf  Clay,  (b) 

But  the  Court  thought  the  case  not  distinguishable 
in  principle  from  Claylon's  case,  and  gave 

Judgment  that  a  nonsuit  be  entered. 

Bosanquet  Serjt  was  to  have  argued  for  the  Defend* 
9Sii  Enderby. 


w 


{a)  I  Merivalef  si^  See 
also  Bodenbam  v.  Purcbast  % 
B.  Clf  jf.  AS*  ^^^  Evans  v. 
Drummondj  4  Esp*  289 • 


(*)  14  E(UU  »39» 
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Brown  *v.  Howard. 


June  X3« 


"PHE  Plamtiff  declared    against  the  Defendant  in  Plaintiff  cm- 

assumpsit  on  an  implied  promise  to  lay  out  certain  ^^y^    . 
monies  of  the  Plaintiff  in  the  purchase  of  an  annuity  1808  to  lay  out 

money  for  him 
in  the  purchase  of  an  annuity^  and  discovered  in  Febrtutiy  iZiAi  that  the  security  pro- 
vided by  the  Defendant  was  void  within  the  Defendant's  own  knowledge  at  the  time  of 
the  purchase.  In  January  1820  Plaintiff  sued  Defendant  in  assumpsit  for  breach  of 
an  hnplied  contract  to  provide  good  security :  Held)  that>  the  action  proceeding  on 
the  contract  and  not  on  the  frauds  the  statute  of  limitations  was  a  good  bar* 

on 
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an  g^ad,  vatid  and  tfifficiaiii  seourity  ia  eonsid^atioii 
of  certain  reasonable  reward  to  be  therefore  paid  to  the 
Defendant  by  the  PlaintiflF.  Breach ;  that  the  Defend- 
ant did  not  lay  the  Plaintiff's  money  out  on  good^  valid 
er  sufficient  security,  but  on  bad,  invalid,  insufficient, 
fraudulent,  and  fiptitious  security,  to  wit,  a  pretended 
security  of  certain  copyhold  premises  whereof  one 
f¥L  Jihton  pretended  to  be  seised,  whereas  in  truth 
W.  A.  was  Qot  seised  thereof;  of  all  which  premises  the 
Pefendant  had  notice.  The  Defendant  pleaded  the 
general  issue  and  the  statute  of  limitations.  At  the  trial 
before  Dallas  C.  J.  Middlesex  sittings  after  Hilary  tera^ 
last,  it  appeared,  that  the  annuity  was  granted  in  1 808  and 
paid  iiMLF^nrmry  1814>,  when,  Alston  becoming  insolvent, 
it  was  shortly  afterwards,  and  within  six  years  of  the 
commencement  of  the  action  (in  (January  1820),  disco- 
vered that  he  had  no  title  to  the  premises  in  question. 
The  jury  fbund  that  the  Defendant  knew  ih^i  Alston  never 
had  any  title  to  the  premises,  and  gave  a  verdict  for  the 
Plaintiff;  the  learned  Chief  Justice  allowing  the  Defend- 
ant to  move  to  enter  a  nonsuit  on  two  objections  to  the 
verdict ;  ope  of  which  was,  that  the  statute  of  li^nitations 
operated  as  a  complete  bar  to  the  Plaintiff's  recovery. 
Accordingly 


Vaughan  Serjt.  having  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit. 


Ijens  and  Pell  Serjts.  shewed  cause  against  the  rule, 
and,  with  respect  to  the  statute  of  limitations,  contended, 
that  after  the  declaration  had  stated  this  to  be  a  fraud- 
ulent security,  and  the  jtiry  had  found  that  the  Defend- 
ant was  acquainted  with  all  the  circumstances,  it  was 
neither  more  nor  less  than  a  case  of  gross  fraud  —  that  it 
had  been  repeatedly  held  that  the  statute  of  limitations 
di4  not  apply  in  cases  of  fraud,  Souih  Sea  Company  v. 

Wymand^ 


in  THE  FiBOT  Vail  CUP  cn;a  IV. 

WjfmoMebett  (a) ;  aad  d^at,  at  all  ef^ts,  the  aetiw,  haret 
bad  be^n  brought  withia  six  y^ps  after  the  fraud  had 
been  discov^ed.  If  this  bad  been  a  sale  of  tip^ber 
which  the  vendor  knew  to  be  unsoupd  at  \\\^  time,  but 
vhi€h  the  purchaser  might  npt  hf^ye  been  able  to  dia- 
CATor  waa  the  cas^  till  six  or  seven  years  afterwards  k% 
would  be  deprived  of  all  remedy  unless  he  could  bring 
hii  action  within  six  years  after  the  discovery.  The  pre- 
sent case  was  the  same  in  effect;  And  this  distini 
guisbed  it  from  all  the  decided  cases.  In  thq^  ca^s  the 
fraud  was  discover-ed  at  the  tiifie  or  shortly  aft^rwardib 
as  in  AUifcy  v.  Faulkner  {]b\  Here,  the  Plaintiff  ^1414 
not  sue  SQ  long  as  bis  annuity  wa9  paid ;  wben  it  cease^ 
tQ  be  paid^  and  the  fraud  wan  dit^cKiY^ed}  naarly  si^ 
years  had  elapsed* 


n 
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Dallas  C.  J.  If  this  action  had  been  brought  ex- 
psessly  to  recover  damagea  fov  a  fraud  tha  case  niight 
have  been  different :  but  here,  though  fraud  is  alleged 
in  the  breach,  the  gist  of  the  action  is  not  fraud,  but  a 
contract  or  promise  declared  on  in  assumpsit :  ai)d  the 
promise  as  stated  in  the  declaration,  qam^ly^  a  proipi^a 
to  obtain  good  and  sufficient  security  for  the  Plaintiff's 
money,  does  not  seem  to  amount  to  a  warranty.  The 
El^in^ff  will  not  be  without  remedy  because  he  will 
only  be  nonsuited  here^  and  may  if  he  deems  it  to  his 
advantage  bring  another  action,  the  ground  of  which 
may  be  fraud ;  though  on  the  propriety  of  such  a  ^tep 
we  give  no  opinion :  but  in  Bree  v.  Holiech  {c)  it  is 
laid  down  that  in  cases  of  fraud  the  limitation  only  runs 
from  the  time  when  the  fraud  is  discovered. 


Parr  J.     I  am  of  the  same  opinion,  although  this 
is  a  case  of  such  hardship  on  the  Plaintiff,   that  the 


wIb. 
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{e)  Dough  6z%' 
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Court  would,  if  it  were  possible,  get  out  of  the  course  of 
the  decisions.  But  they  cannot  set  aside  the  express 
words  of  the  statute,  or  the  decisions  which  seem  ex- 
actly in  point.     What  are  the  words  of  the  statute? 

^^  All  actions  of  account  and  upon  the  case shall 

be  commenced  and  sued  — — -  within  six  years  next 
after  the  cause  of  such  action  or  suit,  and  not  af- 
ter  (a)**    In  Battletf  v.  Fatdkner   the  point  was 

well  put  by  one  of  the  Judges  <^  the  only  question 
is,  when  the  cause  of  action  accrued ;  for  the  statute 
then  attached.  I  think  that  the  cause  of  action  accrued 
the  moment  the  de&ndant  &iled  to  perform  that  which 
he  agreed  to  do."  But  the  strong  case  is  Short  v. 
McCarthy  (&),  lately  decided  in  the  King^s  Bench.  That 
case  is  the  same  as  the  case  before  the  Court,  if  copyhold 
be  read  for  stock. 

BuRRouGH  J,  This  dedaration  does  not  meet  the 
Plaintiff's  case. 

Richardson  J.  The  statute  of  limitations  is  a  bar 
here,  because  the  gist  of  the  action  is  a  promise.  —  The 
two  cases  of  Battley  v.  Faulkner  and  Short  v,  McCarthy 
are  conclusive  on  the  point. 

Rule  absolute  for  a  nonsuit. 

Vaughan  Seijt  was  to  have  argued  in  support  of  the 
rule. 


{a)  AX  Jac*  z.  e,  z6.  s»  $. 


(h)  3B.tffA.  6a6. 
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ToMLiNsoN  and  White  v.  Shynn,  June  12. 

HTHE  Plaintiffs  had  issued  execution  against  the  De-  "^f« » 

fendant  for  1 7 1 1*     The  sheriff's  oflScer,  Slade^  found  ^^  retiined 

one  Cohen  in  possession  of  Defendant's  goods  under  a  to  z fieri facUu 

reeular  assiimment  as  security  for  150/.  due  to  him  ^^'^^pfda 
^  o  ^  -^  ^  sum  in  his 

jfrom  Defendant.  —  Cohen  desired  the  sheriff's  officer  to  hands  to  be 

sdl  the  goods,  which  were  accordingly  sold,  and  Cohen  V^^)  to  the 

received  the  proceeds,  promising,  after  deducting  the  ^^icsi  in^th 

150L  due  to  himself,   to  pay  the  remainder  to  Slade  on  he  had  not,  the 

behalf  of  the  Plaintiffs.     When  the  amount  of  the  goods  •?°'i^  *?"«- 

,        t^on  having 

was  ascertained,  the  sheriff,  on  the  faith  of  this  promise,  been  paid 
returned  that  he  had  in  his  hands  5Sl.  6s.  6cL  ready  to  (through  want 
be  paid  to  the  Plainti£&.      In  the  mean  time    Shynn  the  sheriff's^ 
became  bankrupt,  and  White^  one  of  the  Plaintiffs,  was  officer,)  to  the 

chosen  an  assiimee.  —  Cohen^  after  deducting  his  own  *®"^to'  pf  a 

,^  ,  ,*<*i        1  .1       ,  ,t      commission  of 

150/.  from  the  proceeds  of  the  sale,  paid  53/.  65.  6a,,  the  bankrupt  is- 

remainder  of  those  proceeds,  not  to  Slade  as  he  had  sued  against 
promised,  but  to  Day  the  solicitor  to'  the  assignees  under  ^^^^  ^  ^  * 
Shynn*s   commission.  —  This  payment  to  Z)ay,   if  not  commlsicion 
known  to  the  Plaintiffs  at  the  time,  was  known  and  not  5?^.  ^[^^ 
objected  to,  (as  it  was  sworn)  long  before  they  made  the  an  assignee: 
application   to  the  Court  hereafter  mentioned.  —  Not-  Held,  that  this 
withstanding  which  Sj^^ffu?"^" 

Lowes  Serjt,  in   Michaelmas  term  last,   obtained  a  payment  and 

rule  nisi  for  the  sheriff  to  pay  over  to  the  Plaintiffs,  their  ^^8^  omitted 

to  make  an 
attorney  or  agent,  53/.  65.  6d.  the  sum  returned  by  him  early  objection 

on  the  Jieri  facias   to  be   in  his   hands.      The  motion  to  it,  the 

stood   over  on  various  grounds  from  that  term  till  this  ^.  ^",    T^?^ 

day,  when  paying  to  the 

Plaintiffs  the 

Pell  Seijt.,  on  behalf  of  the  sheriff,  insisted  that,  by  j^  his  return, 
not  objecting  as  soon   as  he  knew  of  it,   the  Plaintiff 
White  had  assented  to  this  payment  made  by  Cohen  to 
Day  on  behalf  of  the  assignees,  of  whom  White  was  himself 

one, 
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one^  that  this  assent  or  acquiescence  amounted  to  a 
ratification  of  the  payment,  equivalent  to  a  previous 
V.  order ;  and^  that,  by  such  ratification^  the  sheriff  was 

Shynk.  absolved  from  paying  over  money  which  it  was  clear  he 
bad  never  received,  and  which  was  only  by  a  Inlstake 
returned  as  being  in  his  hands,  though  he  9ertainly 
would  be  bound  by  such  tetum  were  it  not  for  this  rati- 
fication on  the  pan  of  JVhiie. 

LaweSf  in  suppo^  of  his  rule,  contend^  that  the 
knowledge  of  the  Plaintiff  WkitCi  and  the  omission  to 
object  to  what  had  been  done^  did  not  amount  to  a  sub- 
sequent assent. 

Sed  per  Curiam.  There  is  a  subsequent  assent  suffi- 
cient to  ratify  this  payment*  We  think,  under  the 
circumstances  of  the  case,  the  sheriff  is  not  bound  to  pay 
over  the  money. 

llule  discharged  with  costs. 


Jimi  1^      Butts,  Mounti^ord^  and  Burton,  Assignees  of 

FosSETT,  Cooper,  and  Howard,  Bankrupts,  v. 
SwANN,  Chappell,  and  Heywood. 

The  fonowbg  nPROVER  for  gunpowder :    the  Defendants  pleaded 

Sfct^^'  the  general  issue. 

their  cor-  The  cause  was  tried  at  the  London  sittings  after 

rapondoits       Hilary  term   last  before  Dallas  C.  J.,  when  the  jury 

S»  And  Co*  s 

«  Gentlemen,    found  a  verdict  for  the  Flaintifis  for  321/.  subject  to  the 

we  request  you 

wiU  pay  to  Messrs.  H.  C.  and  Son,  or  their  order,  out  of  the  first  proceeds  that  beconie 
due  of  our  stock  of  gunpowder  now  in  your  hands,  6oo/.,  and  charge  the  same  to 
our  account,"  was  held  an  order  for  the  payment  of  money  under  S5  O,  3*  c.  184., 
and  liable  to  be  stamped  as  such,  and  not  with  an  agreement  stamp,  although  the  let- 
ter formed  part  of  a  correspondence  between  the  three  houses,  being  followed  by  a 
letter  to  H,  C.  and  Son  from  S.  and  Co.,  promising  to  pay  as  directed,  provided  they 
should  be  in  fimdsfer  the  purpose f  and  by  other  letters  between  the  houses  of  F.  and 
Co*  and  S*  andCot  relatisg  to  and  confirmatory  of  the  same  order. 

opuiion 
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opinion  of  the  Court  on  a  case  which,  among  other       1820. 
things,  stated  the  following  facts :  The  Defendants  were 
commission  merchants  in  lAverpooHi   and  bad  betii  In- 
trusted with  gunpowder  by  the  Bankrupts,  befc^  their 
bankruptcy,  to  be  sold  on  their  account*     The  present 
action  was  brought  to  recover  the  value  of  84  barrels  of 
gunpowder  belonging  to  the  bankrupts,  which  were  in 
the  hands  of  the  Defendants  on  the  8th  Jtdy^  1817, 
when  the  commission  issued  against  Fossett^  Cooper j  and 
Hcnsard. 

The  Defendants  gave  in  evidence  the  two  following 
instruments,  each  stamped  with  a  1/.  stamp,  subscribed 
respectively  by  the  bankrupt,  Mark  Fossett,  for  the  firm 
of  Mart  Fossett  and  Co.,  and  by  the  Defendants;  and 
delivered  to  the  parties  to  whom  they  were  addressed, 
according  to  the  course  of  post  from  their  respective 
dates.  Neither  of  these  instruments  had  any  stamp  at 
the  time  of  being  written ;  but,  before  the  trial,  each 
was  stamped  with  an  agreement  stamp  of  \l.  on  payment 
of  a  penalty.] 

Londouy  2^ihAugusty  1816. 

Messrs.  jSiD^n  and  Her/oooodj 

Gentlemen, 

We  request  you  will  pay  to  Messrs.  Henry  Cooper 

and   Son,    or  their  order,    out  of  the  first  proceeds 

that  become  due  of  our  stock  of  gunpowder  now  in 

your   charge,    600/.,    and    charge    the    same  to  our 

account. 

We  remain,  gentlemen. 

Your  most  obedient  servants, 

Mark  Fossett  and  Co. 


Idver^ 
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*^'^'  Lherpool,  2d  October,  1816. 

Messrs.  Hemy  Cooper  fmd  Son, 

Gtentlemeti) 
We  have  received  Messrs.  Mark  Fossett  and  Co/s 
letter  of  the  29th  of  August  last,  directuig  us  to  pay  to 
you  or  your  order  600/.  out  of  the  first  proceeds  of 
their  stock  of  gunpowder  now  in  our  charge;  and  we 
have  also  their  letter  of  the  same  date  directing  us  to  pay 
to  Mr.  Augustus  Hughes^  or  his  order,  200/.  out  of  the 
proceedsof  the  said  stock.  — These  sums  we  can  have 
no  objection  to  pay  as  directed,  provided  we  shall  be 
in  funds  for  the  purpose,  subject  however,  in  the  first 
place,  to  the  payment  of  our  advances,  interest,  and 
commission  on  the  said  consignment. 

We  are^  gentlemen, 

Your  obedient  servants, 
(Signed)  Swan  and  Hei/wood. 

It  was  objected,  on  the  part  of  the  Plaintiils,  that  these 
instruments  could  not  be  read  in  evidence,  as  there  was 
no  stamp  upon  them  at  the  time  they  were  written,  and 
the  stamp  afterwards  affixed  was  not  the  proper  stamp. 
Tlfe  Chief  Justice  allowed  them  to  be  read  in  evidence, 
saving  to  the  Plaintifis  the  point  whether  they  ought  to 
have  been  admitted.  The  following  letters,  none  of 
which  were  stamped,  were  also  read  in  evidence  on 
the  part  of  the  Defendants: 

London^  27th  Sept embet^  1816. 
Messrs.  Swan  and  Heywoodj 

Gentlemen, 
Messrs.  Hemy  Cooper  and  Son  are  surprised  that 
you  have  not  noticed  the  letter  written  by  us  to  you 
in  their  favour,    dated  29th  August  last,    and  which 

Mr. 
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Mr.  Heywoodf  when  in  town,  promised  should  be  1820. 
done,  but  wished  it  to  be  passed  through  the  house. 
You  have  also  one  of  the  same  nature  for  Mr.  A, 
Ihighes*  —  We  beg  your  attention  to  our  request 
that  you  will  forward  them  by  return  of  post  to  those 
gentlemen,  and  at  the  same  time  we  shall  be  obliged 
by  receiving  our  accomit  current  with  you. 

We  are,  gentlemen. 

Your  most  obedient  servants, 

Mark  Fasseit  and  Co. 

Liverpool^  16th  December^  1816. 
Messrs.  MarJcFossett  and  Co. 

We  request  you  will  have  the  goodness  to  inform  us 
whether  we  are  to  consider  the  undertaking  given  by  us 
to  Henry  Cooper  and  Son  and  Mr.  Hughes  still  in  force, 
which  binds  us  to  apply  the  whole  proceeds  of  the  stock 
in  our  hands,  in  the  first  instance  to  pay  them,  or  whe- 
ther our  acting  contrary  to  this  arrangement  will  not  be 
improper?  Our  only  motive  for  this  precaution  is  to 
keep  dear  of  blame  from  all  parties. 

We  are,  &c 

Swan  and  Heymod. 

London^  2Sd  Aprils  1817. 
Messrs.  Swan  and  Heywoody 

Gentlemen, 
Confirming  our  letters  of  29th  August  last,  requesting 
you  to  pay  out  of  the  proceeds  of  our  stock  of  gunpowder 
to  Messrs.  H.  Cooper  and  Son  600/.,  and  to  Mr.  Augustus 
Hughes  200/.,  we  have  now  to  request  that  you  will  pay 
the  balance^  when  realized,  to  Mr.  Joseph  Searle  of  Fet" 
ter  Lane^  London^  and  place  the  same  to  our  account. 

We  are,  gentlemen. 

Your  most  obedient  servants, 

Mark  Fossett  and  Co. 

Vol.  II.  G  Liver^ 
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laoerpocl^  2Sd  3%^  1817. 
MarkFoua^,  Esq. 

•^^'  DearSir, 

We  hare  now  the  pleasure  to  faidoise  our  dceotint 
cmtretit  ttf  Slst  December  last,  balance  to  yotur  credit 
761.  Is.  7A,  which  stiin,  iipon  yonr  confirming  the  ac- 
count, we  will  immediately  remit  to  Messrs.  Henry 
Cooper  and  Stoti,  agreeably  to  your  letter  of  29th  Ju- 
gua^  1816. 

The  sales  of  gunpowder  made  by  Swariy  Chappellj 
aiid  Hetfuoood^  up  to  the  present  time^  amount  to 
140/L 17^.  9rf.;  but  no  part  of  this  sum  i^  yet  due  from 
the  purchasers :  when  received,  it  shall  be  remitted  in 
the  same  manner  to  the  parties  whom  you  have  instructed 
us  to  pay  over  these  proceeds  to. 

We  remain. 

Dear  Sir, 
Your  obedient  Servdnts, 

iSiimn  and  Heytodod. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintifi  were  entitled  to  recover  the  sum  of 
321/.  or  any  part  thereof;  and  a  verdict  or  nonsuit  was 
£o  be  entered  accordingly. 

Vaughan  Seijt.,  for  the  Plainti&,  among  various 
other  objections^  contended  that  the  first  of  Uie  before- 
mentioned  letters  was  an  order  to  pay  money  within  the 
55  Geo.  3.  (a),  and  as  such  ought  to  have  borne  a  stamp 
at  the  time  it  was  written;  and  there  being  no  stamp  at 
that  time,  a  stamp  could  not  be  applied  afterwards  under 
sect*  10.,  which  comprehended  only  cases  where  an  im- 

(#)  it  184*  ichcd.paril. 

proper 
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praper  stamp  liM  bben  applied  in  thef  first  iuktUksei    Hi       l9itH 
atbi  Fhiank  v.  BeU  («).  ^*|*y:*^ 

Hfdlack  Serjt,  contrd.  This  ktter  does  not  ooittti^  8<M#. 
tote  a  bill  of  exchange  or  a  strict  ordet  for  tfaef  parent 
of  money.  It  Is  not  a  biU  of  exchange^  beemise  the  ftind 
oat  of  which  the  payment  was  to  be  made  was  tincertahi  J 
-—it  is  not  an  order  for  the  payment  of  money,  because 
Coapet-  kad  Soil  could  hiiEdro  no  demahd  by  yirttie  ot  it 
till  SfoDon  aiid  Co.  had  given  their  assent,  and  that  ft^sdit 
thty  only  gave  provisionally.  In  fact,  it  fonhs  ho  more 
than  part  of  the  materials  of  an  agrtement,  to  have  re- 
covered on  which  the  party  must  have  declared  specially 
on  both  the  stamped  letters.  —  But  if  it  should  be  held 
to  be  an  order  for  payment  of  money  within  the  statute^ 
Ae  intent  and  meaning  of  the  statute  in  classing  instru- 
ments of  this  description  among  bills  of  exchange,  was  not 
to  make  that  a  bill  of  exchange  which  never  can  be  such, 
but  only  to  answer  the  purposes  of  revenue;  and  those  pur- 
ix>ses  being  answered  by  the  application  of  the  agreement 
stamp,  the  intent  and  meaning  of  the  statute  has  been  suf- 
ficiently pursued.  —  In  this  view,  the  intent  of  the  statute 
is  consistent  with  the  law  respecting  bills  of  exchange : 
in  any  other  view,  the  statute  must  be  held  inconsistent 
with  law,  by  making  an  order  to  pay  out  of  uncertain 
funds  constitute  a  bill  of  exchange.  —  The  enactment, 
therefore,  of  the  31  Geo.  3.  c.  35.,  by  which  parties  are 
prohibited  from  stamping  bills  after  making  them, 
cannot  apply  to  such  instruments  as  these,  under  which 
money  is  to  be  paid  out  of  a  particular  fund. 

In  Firbank  v.  Bell  there  was  but  one  document  which 
contsdned  the  order.     The  letters  in  the  present  case 

are  only  two  of  Several,    constituting  an  entire  cor- 
respondence;  and  by  55  Geo.  3.  c.  184.  sched.  part  1. 

when  any  set  of  letters  constitute  an  agreement,  it  shall 

{a)  iB.ti  A.  36. 

G  2  be 
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18S0.  be  sufficient  to  stamp  one  of  them.  By  those  means  the 
purposes  of  the  revenue  are  satisfied  in  cases  like  the 
present;  but,  if  the  first  letter  be  deemed  an  order  for 
payment  of  money  within  the  statute,  the  consequences 
must  be  most  extensive^  for  there  is  scarcely  a  mercan- 
tile correspondence  out  of  which  many  such  orders  might 
not  be  extracted. 

Vaughatiy  in  reply,  urged,  that  if  it  were  sufficient  to 
stamp,  at  any  period  subsequent  to  the  making,  an  order 
fidling  so  directly  within  the  terms  of  the  statute  as  the 
present,  the  purposes  of  the  revenue  would  be  entirely 
defeated,  for  no  stamp  would  be  had  except  in  litigated 
cases. 

Dallas  C.  J.  This  case  Is  now  narrowed  to  a  single 
point;  it  is  unnecessary,  therefore^  to  discuss  the  others 
which  have  been  raised ;  for  the  important  point  now  to 
be  considered,  is,  whether  this  instrument  falls  within 
the  diffisrent  provisions  of  the  acts  referred  to.  It  is 
agreed  that,  if  this  instrument  constitutes  a  bill  of  ex- 
change, it  could  not  be  stamped  after  it  was  first  issued : 
if,  therefore,  this  be  an  order  for  the  payment  of  money, 
and  if  an  order  for  the  payment  of  money  stand  upon 
the  same  footing  as  a  bill  of  exchange  by  the  provisions 
of  the  55  G.  3.  c.  184.,  the  argument  against  its  admis- 
sion in  evidence  would  be  conclusive. 

Does  it,  then,  stand  on  the  same  footing  as  a  bill  of 
exchange  by  virtue  of  that  act?  Now  the  stamp  is 
imposed  on  bills,  drafts,  or  orders  for  the  payment  of 
money,  the  act  classing  them  together :  then,  in  a  subse- 
quent part  of  the  schedule,  bills,  drafts,  and  orders  for  the 
payment  of  money  at  a  future  day,  are  made  liable  to 
the  duties  imposed  by  the  act ;  and  all  bills,  drafts,  or 
orders  for  the  payment  of  any  sum  of  money  out  of  any 
particular  ftmd,  which  may  or  may  not  be  available, 

or 


IN  THE  First  Yeah  oy  GEO.  IV.  8S 

»  upon  any  condition  or  contingency  which  may  or       1820. 
may  not  be  performed  or  happen,  are,  by  that  act,  to 
be  deemed  bills,  drafts,   or  orders  for  the  payment  of 
mon6y  within  the  schedule  of  the  act. 

By  the  8th  section,  all  the  provisions  of  the  former  acts 
are  made  to  apply  to  the  subject-matter  of  the  latter. 

An  order  for  the  payment  of  money  seems  to  me, 
therefore,  as  far  as  the  purposes  of  this  act  are  con- 
cerned, to  be  placed  on  the  same  footing  with  bills  of 
exchange  and  promissory  notes ;  and,  if  it  be  so  placed, 
no  distinction  can  be  drawn,  after  the  express  provision 
in  the  55  G.  3.,  between  orders  for  the  payment  of  money 
out  of  a  particular  fund  and  bills  and  notes  in  general. 
Without  saying,  therefore,  that  the  statute  alters  the 
nature  of  instruments,  or  makes  that  a  bill  of  exchange 
which  would  not  otherwise  be  such,  it  is  clear,  that, 
under  the  55  G.  3.,  orders  of  this  description  fall  within 
the  same  provisions  as  bills  of  exchange  and  promissory 
notes.  And  this  seems  to  me  to  be  decided  by  the  case 
of  Firbank  v.  Bell ;  a  case  essentially  the  same  as  that 
before  the  Court.  In  that  case  the  order  was  to  pay 
over  to  certain  persons  a  sum  of  money,  when  a  cargo 
of  mahogany  was  sold,  in  such  bills  as  might  be  received 

irom  the  sale ; an  order  which  is  directed  in  terms 

almost  precisely  the  same  as  the  present.  —  The  sale 
might  or  might  not  have  taken  place,  bills  might  or 
might  not  have  been  received ;  and  the  case  now  under 
consideration  is,  if  possible,  the  stronger  of  the  two. 
Such  was  the  order ;  then  followed  the  letter  from  the 
party  in  whose  favour  the  order  was  made,  requesting 
the  attention  of  the  parties,  who  were  to  effect  the  sale, 
to  the  before-mentioned  order;  and  then  came  the 
answer  to  that  letter  from  the  parties  who  were  to  effect 
the  sale,  stating  their  readiness  to  attend  to  the  order 
afler  they  bad  paid  themselves  a  sum  which  they  had 
been  previously  in  advance.  —  This,  therefore,  like  the 

G  3  case 
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cas^  finder  pqusid^rationy  does  not  q3n8ist  simply  of  m 
order  to  p^y  money  put  of  a  fiiturp  fund  which  might  pr 
jipigbt  not  bp  su^pienti  but  contains  also  a  subsequent 
correspondence.    The  cases,  therefore^  do  npt  differ, 
l^pept  in  the  poipt  ingeniously  attempted  to  be  dis- 
tinguished at  the  bar.    In  the  judgment  of  tho  Court 
in  Firhonk  v.  J^ell  it  is  said  ^^  There  is  nothing  to  which 
the  name  of  an  agreement  can  be  given  if  you  do 
Qot  pray  ii^  aid  the  q^der ;  that  is  the  only  thing  by 
which  the  bankrupt  is  personally  implicated,  for  he  is 
not  a  party  to  the  letters ;"  and  it  is,  tberefpre>  said 
that  there  was  in  that  case  but  one  document  which 
contained  the  order.    Whether  or  not  that  distinguishes 
the  case  from  the  case  now  before  the  Court  I  shall  pre^ 
sently  j^xa^ne.  Ix>rd  £/2^n6(7r(7ei;gi  then  propeeds ;  ^^he 
qrd^r  alone  aff^ts  tl^e  bankrupt,  and  that  ^mounts  to 
pptliing  more  than  an  o^der  for  payment.     It  falls  then 
within  tb^  4^criptio|i  pf  the  act  of  parliament,  yiz.  an 
order  for  the  payment  of  money  out  of  a  fund  which 
pay  or  may  not  be  available.     It  w^  the  object  pf  the 
le^lature  in  framing  this  provision  to  treat  as  promis- 
sory notes  and  bills  of  exchange,  and  to  subject  tq  a 
stamp  duty  such  instruments  as  being  payable  on  a  con- 
tingency or  pi|t  of  a  particular  fund  could  not  in  strict- 
ness &U  under  that  denomination."     Adverting,  there- 
fpre,  to  the  distincfioi^  which  exists,  independently  of 
the  statute,  between  bUls  and  notes  payable  at  all  events, 
and  orders  payable  out  of  a  particular  fund,  the  learned 
Chief  Justice  says,  that  the  object  of  the  statute  was 
to  put  those  instruments,  which  before  differed  from  the 
former  class,  on  the  same  footing  with  them.  —  I  see  no 
difficulty,  therefore,  in  this  case  on  principle^  and  on 
authority  it  fails  within  the  decision  before  mentioned, 
unless  the  instrument  is  to  be  considered  as  an  agree- 
ment, and  not  as  an  order  for  payment  of  money.     The 
argument  for  that  position  appears  to  m^  to  be  a  fal- 
lacy. 


BuTn 
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huy^     T%^  order  i«  pompl^e  w^  H  il>3aei^  aod  4oe«        1690. 

not  depend  upo^  any  subseqaent  assent  to  piake  it 

ft  ?4Ud  order.     According  to  the  doctrine  coatepd^ 

£ir,  no  order  pan  be  consid^r^  absolute  if  Allowed  by        Swanv 

a  subsequent  correspondence.  — •  But  a  similar  order, 

tl^ough  succeeded  by  a  correspondence,  has,  in  Firbank 

T.  Sellf  been  considered  an  absolute  order:  I  think 

thftt  (hlB  is  such,  and  that  it  ought  to  h^ye  rec9i?§d  4 

stamp  in  conformity  with  the  provisions  of  tb^  fltntut^ 

55  G.  3. 

Pa&i^  J«    The  only  question  now  to  be  determined 
in  thi^  case  isfi  whether  these  papers  were  properly 
stainped*    It  is  admitted  at  the  bar  that  they  fall  within 
the  provision  of  the  act,   unless  they  can  be  distin^ 
guished  from  the  subject-matter  on  which  the  act  was 
intended  tp  operate.    I  think  that  this  is  not  a  bill  of 
exchange,  and  have  no  wish  to  disturb  the  old  autho- 
rities^ which  say  that  an  order  to  pay  but  of  a  <k)ntingent 
fiind  is  not  a  bill  of  exchange.     This  brings  us  to  con- 
sider whether  it  was  the  object  of  the  statute  55  G.  3. 
c.  184.  to  subject  instruments  like  the  present  to  the 
same  provisioi^s  as  bills  of  exchange  and  promissory 
notes ;  and  that  such  was  the  object  of  that  act  seems 
to  Ine  clear,  from  the  words  ^^  All  bills,  drafts,  or  orders 
for  the  pajrment  of  any  sum  of  money  out  of  any  par- 
ticular fund  which  may  or  may  not  be  available,  or  upon 
any  contingency  which  may  or  may  not  be  performed,'' 
&C.     Such  instruments  were  not  taxable  before ;  but  by 
the  last  mentioned  statute  they  are  put  on  the  sam^ 
footing  ds  bills  of  exchange  and  proiiussory  notes;  and 
in  this  opinion  I  am  borne  out  by  the  language  of  Lord 
Ettefibarougk  in  Firbank  v.  BeU ;  for  that  learned  person 
seems  to  have  had  in  his  mind  the  very  point  raised 
here;,  viz.  that  the  intent  of  the  act  would  be  pursued 
if  this  were  considered  an  agreement.    His  Lordship 

G  4  saysi 
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1820.  8ay%  speaking  of  the  order  for  payment,  <<  it  falls,  then, 
within  the  description  of  the  act  of  parliament,  viz.  an 
order  for  the  payment  of  money  out  of  a  fund  which 
may  or  may  not  be  available."  (a)  That  case  goes 
the  whole  length  of  the  doctrine  contended  for  by 
the  Plaintifis.  —  The  order,  here,  is  an  order  for  the 
payment  of  money,  notwithstanding  the  ingenious  ar- 
^ment,  that  the  whole  correspondence  forms  but  one 
figreement 

BuRROUGH  J.  By  the  37  G.  S.  c.  90.  a  stamp  duty 
is  imposed  on  <<  any  bill  of  exchange,  draft,  or  order  for 
the  payment  of  money,"  and  the  only  question  is,  whe- 
ther this  is  an  order  for  the  payment  of  money  out  of  a 
particular  fund;  for,  such  an  order,  by  the  55  6. 3.,  that 
act  adopting  the  provision  of  the  former  act,  is  subject 
to  the  same  duties  as  bills  of  exchange  and  orders  for 
tlie  payment  of  money  generally ;  that  is  the  clear  in- 
tention of  the  act ;  so  that  the  case  is  the  same  as  if  the 
instrument  were  at  once  within  the  37  Gr.  3. 

Richardson  J.  The  question  to  be  decided  is,  whe- 
ther this  instrument  is  properly  stamped.  By  the  sta- 
tute 31  G.  3.  (b)  No  bill  of  exchange,  promissory  note, 
or  other  note,  draft,  or  order  liable  to  the  duties  by  that 
act  imposed  can  be  given  in  evidence  without  being 
lawfully  stamped,  nor  can  the  commissioners  stamp 
such  instruments  q/ier  they  are  made.  The  48  6.  3.  (c) 
does  not  in  terms  make  the  same  provision;  but  the 
commissioners  are  authorised  to  do  all  things  necessary 
for  carrying  the  latter  act  into  execution,  in  like  man- 
ner as  former  commissioners  were  authorised  to  do  all 
things  necessary  for  carrying  into  execution  the  former 


(a)  iB*i^  A.  39,  (c)  f,  149, 

(i)  c,  a^.  4*  191 


acts. 
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acts,  (a)  An  order  like  the  order  in  the  present  case  is  not     ^  18S0. 
a  bill  of  exchange  or  order  under  those  acts,  but  is  put 
on  the  same  footing  with  such  instruments  by  55  6. 3* 
Though  not  a  bill  of  exchange  in  a  commercial  sense,  it 
is  so  within  the  view  of  the  revenue  acts.     It  has  been 
argued,  that,  taking  the  subsequent  correspondence  into 
consideration,  this  letter  only  forms  part  of  an  agree- 
moit,  and  therefore  is  distinguishable  from  Firbank  v. 
Beli^  where  the  bankrupt  only  intervened  once ;  but  the 
first  letter  here  is  an  order  for  the  payment  of  money, 
which  order  is  confirmed  in  one  of  the  subsequent  let- 
ters.—  On  the  whole,  therefore,  I  am  of  opinion  that 
the  Plaintiffit  are  entitled  to  retain  their  verdict. 

Judgment  for  the  plaintifiBu 

(a)  Tbe  34  C  3.  r.  31.  au-  wis  only  a  temporaiy  act,  which 
thorinng  commissioners  to  stamp  has  expired.  See  BajUy  on 
bUli,  &c.  after  they  arc  drawn^     Bilhj  3d  ed.  p.  a6.  note, 


Sampson   and  Others,    Assignees  of   Cook,    a     jwieis. 
Bankrupt,  v.  Burton  and  Others, 

A  SSUMPSIT  on  a  guarantee.     The  case  proved  at  i.  Goods  m 

the  last  Devon  assizes,  before  Wood  B.  was  as  fol-  ™  possession 

of  a  bankrupt, 
lows :  Cook  was  a  warehouseman  at  Plymouth.  In  March  ^^^  ^u^  f^^ 

and  ^jTTf ^  1817,  the  Defendants  shipped  for  one  An-  thebank- 
drews^  according  to  his  orders,  a  quantity  of  gunpowder,  ™^-^L  ^^ju^ 
which  was  received  into  the  magazine  of  Cdok^  by  the  taken  in  exe- 
direction  of  Andrews.    The  Defendants,  in  May,  1817,  cation  after  the 

•^  '  actofbank- 

roptcyy  but 
two  months  before  the  issuing  of  a  commission  against  the  bankrupt)  were  (in  asjumpjit 
by  the  assignees  of  the  bankrupt,  on  a  guarantee  given  to  the  bankrupt,)  described  in 
the  declaration  as  the  goods  of  the  bankrupt :  Held,  that  such  description  was  proper. 
a.  A  guarantee  against  contingent  damages  cannot  form  the  subject  of  a  mutual 
credit  under  the  5  Oco,  a.  c.  30.  s,  a8. 

suspecting 
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IBM.  WKH^W  t)i|i  ^Bolvenx^  pf  JjHlrems^  iMwvoured  to 
9toP  I^P  pow4pr  in  tramitu,  an4  accordingly  wrote  to 
Qoofi^  requesting'  \km  to  obtain,  o\\  th^r  behalf,  the 
^w^er  whiqb  fh^y  h^  Bent  to  Andrews^  and  gualrantee-' 
ing  Pop^  i)ron^  imy  reepo^sibility  or  loss  which  should 
ai^riiQ  |;p  bin^  for  so  doipg.  Opok  did  so  retain  the 
ppwdp^y  w4  In  </<<^  18I7»  delivered  it  to  the  De- 
f^dmts.  AnclreU)s  afterwards  sued  Cook  in  trover 
fop  th^  powd^M^y  and  having  obtc^ned  judgment  against 
Ijinij  )fVii)d  exf^utiqn  on  bis  goods,  oh  the  21st 
Navemb^  }818.  Qn  the  Igth  of  Februatsh  1810, 
4  CPmmiasion  of  bankrupt  issued  against  Cook^  on 
a  secret  act  of  bankruptcy  committed  by  him  in  April} 
1818. 

At  the  time  of  the  bankruptcy  Cook  owed  the  Defend- 
ants 2562.  25.  Idi  upon  a  balance  of  accounts.  The 
Defendants,  among  pther  pbjectiqns  af  thp  trial,  took  ^xi 
exception  to  the  declaration,  which  in  one  count  de- 
scribed the  goods  taken  under  Andrews's  execution  as 
the  goods  of  Cook^  and  in  another  stated  that  they 
were  taken  "  as  and  for  the  goods  of  Cook"  contend- 
ing th^(  this  was  a  misdescription;  the  commiasiorl 
issued  in  JFebru(iryj  18^9,  having  relation  to  the  act 
of  bankruptcy  committed  in  April  1818,  and,  vesting 
the  gpcK^s  ill  the  assignees  from  that  time;  so  that 
th^  could  pply  be  described  as  the  goods  of  the  as- 
fagnefts.  The  Defendants  also  contended,  that  their 
guarantee  constituted  a  mutual  credit  with  Cook^  and 
^t»  th^refore^  they  were  entitled,  under  5  G.  2.  (a), 
^  ^t  p£P  against  any  siim  recovered  upon  the 
guarai^te^  the  sum  of  256/.  2s.  Id.  so  due  to  them 
from  Cook. 

» 

(a)  €»$0m  j.a8. 

The 


Tbe  leamed  ^utqn  thought  (hat  iqr  tl^^  puxpof^       1 890, 
of  Andrex^^  execution,  tjie  goods  were  th^  gopd^t  pf     ^«»^Bi^ 
<J!po^,  no  cpmmi^sipu  having  then  bpen  issu^  agaipft  «; 

hiip ;  and  that  (he  guarantee  did  nqt  constitute  i^  m^     Sw^cmt 
tual  cre^t ;  —  bpt  reserved  the  points  for  the  cpn8|d^i>? 
a|ipa  pf  this  Pourt.   Accordingly,  (h^  jury  haying  fQund 
a  yerdict  for  the  Plaintiff. 

Vayghan  Serjt  obtained  a  rule  nisi  to  set  aside  thia 
verdict  aDd  enter  a  nonsuit,  on  these,  among  other 
grounds. 

Pett  and  Bosanquei  Seijts.  now  showed  cause  against 
the  rule^  and,  on  the  first  point,  contended,  that  with  re? 
ference  to  any  act  of  Andrews^  before  the  commission 
was  sued  out,  the  goods  were  properly  describe  as  the 
goods  of  Cooky  he  having  a  special  property  in  them 
with  respect  to  all  but  his  own  assignees.  —  This  was 
rendered  quite  clear  by  the  49  Geo.  8.  (a),  by  which  all 
executions  are  protected,  if  levied  more  than  two  months 
before  the  commission  was  sued  out.  They  cited  Webh 
V.  jfox  (i),  tender  v.  JDawn  (c).  On  the  second  point, 
they  urged  that  the  guarantee  only  gave  Cook  a  pofisi? 
bility  of  a  right  to  sue,  a  possibility  of  a  clain)  to 
unliquidated  damages :  that,  \iCook  or  the  assignees  had 
been  Defendants,  the  guarantee  never  could  have  been 
resorted  to  as  a  set-off,  and,  that,  on  these  grounds,  it  was 
not  entitled  to  be  considered  a  mutual  credit,  Glennie  v. 
Edmunds  (d),  Crawford  v.  Stirling  {e\ 

Vaughan  and  HuUock  Seijts.,  in  support  of  the  rul^ 
u  to  the  first  point,  denied  that  the  49  Geo.  3.  c  121.  at 
all  a£fected  the  question.    That  act  allowed  executions, 

(a)  c.i%\.  jr.  a.  {d)  4  Taunt*  %is* 

h\  7  T.R.  391.  (4  j^Bsf.  ao7i 

(0  ijB.efP.44. 
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fiued  out  two  months  before  the  issuing  of  a  commission,' 
to  be  valid  notwithstanding  any  prior  act  of  bankruptcy ; 
but  it  did  not  alter  the  property  of  the  goods,  or  make 
that  the  property  of  the  bankrupt  which  was  in  truth  the 
property  of  the  assignees.  —  It  enabled  the  party  suing 
out  the  execution  to  take  the  assignees'  goods  without  in- 
terruption ;  but  it  did  not  call  those  goods  the  goods 
of  the  bankrupt  —  The  bankrupt  himself  could  not 
have  called  them  his  goods  in  an  action  of  trover,  and 
the  assignees,  standing  in  his  place,  were  subject  to  the 
same  law.    ]?ox  v.  Wehh  and  Fender  v.  Dcnxn  did  not  at 
all  apply.     As  to  the  second  point,  it  might  be  admitted 
that  this  guarantee  could  not  constitute  a  set-ofF;  but 
mutual  credit,'under  5  G.  3.  c.  SO.,  is  by  no  means  con- 
fined to  such  claims  as  might  form  the  subject  of  set-off. 
The  language  of   the  Lord   Chancellor  in  Bx  parte 
Smith  (a),  is  to  the  same  effect.     According  to  Lord 
EUenborougfiy  mutual  credit,  ex  vi  termini^  imports  unli- 
quidated damages  {b).      In   Olive  v.  Smith  {c\   goods 
placed  in  the  hands  of  a  broker  were  held  to  constitute 
a  mutual  credit;  though,  in  that  case^  it  could  no  more 
have  been  known  beforehand  what  sum  the  goods  might 
be  sold  for,  than  what  sum  the  Defendants  in  this  case 
might  be  called  on  to  pay  on  their  guarantee. 


Dallas  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  —  As  to  the  objection  that  the  goods 
taken  under  the  execution  of  Andrews  ought  to  have 
been  described  as  the  goods  of  the  assignees,  they  were 
clearly  the  goods  of  Cook  for  this  purpose,  the  execu- 
tion having  issued  two  months  before  the  commission, 
and  the  statute  49  Geo.  8.  {d)  having  enacted  ^^  that  in 
all  cases  of  commissions  of  bankrupt  thereafter  to  be 


{a)  X  S<wansU  34. 
{b)  In  Gumming  Vt  Forester^ 
I  M.i*f  S.  49^. 


(f)  5  Taunt.  66. 


issued, 
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issued,  all  executions  and  attachments  against  the  lands 
and  tenements  or  goods  and  chattels  of  the  bankrupts, 
bondjide  executed  or  levied  more  than  two  calendar 
months  before  the  date  and  issuing  of  such  commission, 
shall  be  valid  and  effectual,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  such  bankrupt,  in  like 
manner  as  if  no  such  prior  act  of  bankruptcy  had  been 
committed,  provided  the  person  at  whose  suit  such  execu- 
tion or  attachment  shall  have  issued,  had  not  at  the 
time  of  executing  or  levying  the  same,  any  notice  of  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed, 
or  that  he  was  insolvent  or  had  stopped  pajonent*** 
This,  therefore,  being  an  execution  levied  and  executed 
two  months  before  the  commission,  was,  under  the  cir- 
cumstances of  the  c^se,  valid  and  effectual;  that  is, 
valid  and  effectual  as  against  the  goods  of  the  bank- 
rupt —  As  to  the  arguments  on  the  subject  of  mutual 
credit,  I  shall  not  say  much.  It  was  admitted  that  this 
guarantee  could  not  form  the  subject  of  a  set-off;  but 
OUve  V.  Smith  was  referred  to  for  the  purpose  of  show- 
ing that  it  might  operate  as  a  mutual  credit.  The  case 
of  Olive  V.  Smith  however,  such  as  it  was,  is  very  dis- 
tinguishable from  the  present  case ;  for,  there,  the  goods 
were  placed  with  a  broker  for  the  purpose  of  being  sold, 
and  when  sold,  the  sum  received  would  certainly  form 
an  item  in  his  account :  here,  the  only  mutual  trust  is  of 
a  very  different  description.  The  bankrupt  has  been 
trusted  with  a  scheme  of  the  Defendant's,  and  they  enter 
into  an  undertaking  resting  on  a  contingency.  There 
is  no  case  which  calls  such  a  trust  a  mutual  credit,  and 
the  case  of  Glennie  v.  Edmunds  {a)  entirely  rules  the 
present.  —  There  it  was  held,  that  an  underwriter  could 
not  establish  as  a  mutual  credit  with  the  assured  a  loss 
accruing  after  the  bankruptcy  of  the  assured;  — so 


1820. 


Sampson 
Burton* 


{a)  4  Taunt.  775. 
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bOMS  Ak  Uhm  InenfMl  b)r  ft  <xAitirigetiejr  ftfte^  th« 
biifikfiiptf))r  of  Ox^it,  catmot  b6  ikmsid^red  as  a  iniitiMd 
credit  6jdstiiig  between  Codk  find  the  Defendants  at  thd 
tiffl^  0f  hill  himkrut^tcjr.  But^  ind^jpendently  of  Olefmie 
f.  EdmimdSf  b  eiUl  Ain  a  liimnal  credit  would  be 
tb  go  &3t  befmd  a^y  oAi^  which  hate  been  hitherto 
d^ded. 

Pjirk  J.  I  am  of  the  sonie  Opinion^  If  the  persons 
Isirying  the  execution  had  known  of  the  aet  of  bank-^ 
rupt^^  the  statute  49  Qi  8.  would  not  api^ly ;  but,  a^  it 
iky  there  neVer  was  A  ckse  to  which  the  statute  more 
iiilly  applied.  The  express  object  of  it  was  to  prot^ 
esecutions  such  as  theses  With  I'espect  to  the  mutual 
credit^  the  statute  5  0. 2.  (a)  enacts,  <<  that  where  it  shall 
appear  to  the  commisaiOners,  or  the  ihigor  {>art  of  th^m^ 
Ihat  tlrcre  bath  been  mutual  credit  given  by  the  bank- 
rb|it  and  any  other  perabn,  ot  mutual  debtd  betlireen  the 

bankrupt  and  any  <Ah^f  persbn  at  any  time  before  such 
person  became  bankritpt,  the  said  commissioners,  or  the 
major  part  of  them,  or  the  assignees  of  such  bankrupt's 
estate,  shall  state  the  account  between  them,  and  one 
debt  may  be  set  against  another;  and  what  shall  be  due 
dn  either  side  on  the  balhnce  of  such  account^  and  on 
iettihg  such  debts  against  one  another,  and  no  more 
Miall  be  claimed  or  paid  on  either  side  respectively/' 
It  Would  be  to  be  wished  that  such  credit  should  be 
stiictly  confined  to  pecuniary  transactions ;  it  is,  how-^ 
erer,  too  late  to  lament  the  extension  of  such  credit, 
since  the  case  of  Ea:  parte  Deeze  (ft),  though  it  may  be 
sdd  that  the  principle  is  carried  quite  far  enough  in 
that  case.  Whether  Olive  v.  Smith  has  met  with  the 
approbation  of  Westminster-haU  I  will  not  now  say ;  but 
this  pcHnt  was  much  considered  in  the  case  of  Rose  v. 
Hartf  determined  in  this  court  in  Trinity  term  58  G.  3. 


(a)  r»  30«  /•  %%* 


{b)  X  Ath.  %%Z. 
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lief  JMsnlt  0f  th^  d^d^fl  iii  tUM  t»M  W^f  thfti  ttes 
dbctriM  of  idtita^  credit  iflighf  te  «xtdidkl  ft6  cM« 
Miete  the  propef  ty  Would  foifin  to  itetn  in  a  fiitttl^ 
aceotmt  between  the  parties^  but  nbt  to  &^  wli^r« 
dieh!  is  a  Ifi^re  deposit  of  proj^ity ;  tod  I  fl^if  liM  ftid 
dl^ed  to  tary  frdin*  fh^t  detisiidii< 


dft 


i8to; 


BttiiROUGfiL  J.  The  tosWer  to  the  oli^on  fotteUittg 
(h«  deseHption  of  the  ^oods  in  sufficiently  ftmiish^d  hy 
Ae  staf ;  49  O.  S.  But  the  alle^tion  Wdiild  haffe  h^m 
toffici^t  without  tfa^t  statute;  fof,  at  the  tM«  6{l%¥fittg 
the  ^ecution,  the  goods  Wef  e  the  prdperty  of  Codh  At 
^n  eieUts  the  statetnent,  that  the  goods  W6fe  itk^  ds 
and  for  the  goods  of  Cook^  is  a  correct  stAtemcttit  Of 
flie  fact  As  to  the  mutual  ctedit,  French  v.  Hfnh  {d) 
afad  Rose  V.  Hatt  have  decided  the  question.  Ih  F^eHdi 
V*  P«m,  Cox  J  the  bankrupt,  was  indebted  to  Fenn^  atttd 
had  entnisied  him  with  his  share  or  interest  hi  a  striug 
of  pearls  to  be  sold  by  Fenn^  and  th«  profit  on  sueb 
share  wais  to  be  paid  to  Cox  ;  Fenn  sold  the  |)esU4^  aftef 
CK/s  bihikf  Uptcy,  add  Car's  assigiiees  brought  an  Htditftk 
against  JPenn  for  Coofn  share  of  the  profit  i  tm  the  part 
tf  ike  defendant  it  was  insisted^  thai  there  was  a  mutual 
credit,  though  not  a  mutual  debt,  at  the  time  df  thd 
bankruptcy^  and  that  otie  could  not  he  dematided  with** 
out  satisfying  the  Other.  Lord  Mansfield^  iti  that  case^ 
said,  "  the  act  of  parliathetit  is  accurately  drawn  to 
avcnd  the  injustice  that  would  be  doiie  if  the  words  Wera 
6Dly  mutual  debts^  and  it  therefore  provides  for  miitdal 
credit.  In  this  case  credit  is  given  to  the  Defendant  for 
a  row  of  pearls  which  is  to  belong  in  thirds  to  three  per- 
sons. As  Fenn  advanced  the  whole  money,  the  other 
two  were  to  pay  him  interest  for  their  shares  till  the 
pearls  were  sold ;  there  is  no  doubt  there  was  a  mutual 


(«)  Co,  JB.  Xr.  jih  ^  s^^ 
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credit  Cox  had  trusted  him  with  the  pearls,  and  he 
had  trusted  Cox  with  other  goods,  which,  in  all  pro- 
bability, he  would  not  otherwise  have  done."  In  Rose 
Y.  Hartj  trover  was  brought  by  the  assignees  of  Smarts 
a  bankrupt,  for  cloths  left  by  Smarts  before  his  bank-* 
ruptcy,  with  the  Defendant,  who  was  a  fuller,  to  be 
dressed.  There  was  then  a  balance  due  from  the  bank- 
rupt to  the  Defendant  for  work  done  on  other  cloths. 
The  assignees  tendered  to  the  Defendant  the  sum  due 
for  work  done  on  the  cloths  in  his  possession,  and  de- 
manded them  from  him;  but  the  Defendant  refused  to 
deliver  them  up,  unless  he  was  paid  his  general  balance. 
The  question  was,  whether  he  was  entitled  to  retain  them 
for  that  balance ;  and  Holroyd  J.,  before  whom  the  cause 
was  tried,  at  Sarum  Spring  assizes,  1818,  reserved  the 
point  for  the  opinion  of  this  Court.  We  had,  I  remem- 
ber, several  meetings  on  the  subject,  and  the  opinion  of 
the  Court  was,  that  the  Defendant,  who  received  these 
cloths  for  the  purpose  of  dressing  only,  had  no  right 
to  detain  them  for  his  general  balance.  Lord  Chief 
Justice  GibbSf  in  the  course  of  delivering  that  opinion, 
after  reading  the  2dth  section  of  the  statute  5G.2. 
c.  30.,  siud  ^^  Something  more  is  certainly  meant  here 
by  mutual  credit  than  the  words  mutual  debts  import, 
and  yet  upon  the  final  settlement  it  is  enacted  merely 
that  (me  debt  shall  be  set  against  another.  We  think 
this  shews  that  the  legislature  meant  such  credits  only 
as  must  in  their  nature  terminate  in  debt ;  as  where  a 
debt  is  due  from  one  party  and  credit  given  by  him  on 
the  other  for  a  sum  of  money  payable  at  a  future  day, 
and  which  will  then  become  a  debt ;  or  where  there  is  a 
debt  on  one  side  and  a  delivery  of  property  with  direc- 
tions to  turn  it  into  money,  on  the  other."  These  two 
cases  taken  together  explain  the  intention  of  the  statute. 
The  intention  was  to  con6ne  mutual  credit  to  pecuniary 
demands,  or  to  those  subjects,  which  at  some  subse- 
quent 
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qoent  time  might  become  of  a  pecmiiary  nature.  Now, 
look  at  this  case.  Has  it  the  semblance  of  a  pecuniary 
demand  ?  It  is  a  mere  guarantee,  on  which  there  is 
only  a  contingent  claim  for  unliquidated  damages;  and 
her^  before  verdict  given,  is  an  attempt  to  call  it  a 
mutual  credit.  I  think  that  there  was  no  ground  for 
the  objection  made  at  the  trial,  and  that  this  rule  must 
be  discharged. 


»r 


idso. 


Samfsok 

V. 
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Richardson  J.  I  am  of  the  same  opinion.  For  all 
the  purposes  of  this  question  the  statute  49  G.  3.  ren- 
ders these  goods  the  goods  of  Cook^  and  the  assignees 
cannot  invaUdate  the  execution.  With  regard  to  the 
question  of  mutual  credit,  the  statute  5  G.  2.  considers 
credit  and  debt  as  something  in  the  nature  of  an  ac- 
count which  may  be  set  against  some  other  account. 
That  statute,  however,  has  been  held  to  extend  to  a 
deposit  of  goods,  but  by  the  last  decision  the  doctrine 
has  properly  been  confined  to  goods  deposited  with  a 
view  to  a  sale,  the  proceeds  of  which  should  form  an 
item  in  an  account.  The  present  case  goes  much  far- 
ther, for  it  is  only  a  contract  to  indemnify  upon  a  con- 
tingency, and  Glennie  v.  Edmunds  is  directly  opposed  to 
such  an  extension  of  the  doctrine  of  mutual  credit. 

Rule  discharged. 


Vol.  IL 
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Jit»»n*    Daniel  Edge  Demandant,   Samuel  Tatlob 

Tenant,     William    Warxbk    and    Wife 
Vouchees. 

The  Court  i]o  n^HIS   recoveiy  was  suffered  in  Michaektas  term, 

I^  the  writ         56  Geo.  S.     And 
of  entxy  in  a  . 

recovery  «uf- 

fcred  56  G.  3.  Vatighan  Serjt.  now  mo^ed,  that  the  ^it  of  entry  be 
by  alterine  the  <^®>id^  ^y  altering  the  names  of  the  parties  as  follows, 
names  of  the  yiz*  Thomas  Harris  Demandant,  Daniel  Edge  Tenant, 
SSthauS"  ^^^^^  Warren  and  wife  vouchees,  on  an  affidaoU 
recovery  was  which  stated  that  the  parties  were  so  intended  to  be 
intended  to  be  named  by  the  deed  to  make  a  tenant  to  the  pracipe^ 
cording  to"the  ^*^  ^1  mistake,  the  recovery  was  suffered  with  the 
amendment  wrong  names,  and  that  all  the  parties  were  living  and 
Saf ^'  th  consenting  to  the  motion.  He  cited  many  instances 
parties  were      where  such  an  amendment  had   been  allowed,  from 

Kving  and        p^^  ^  pi^es  and  Reoffoeries  (a). 
consenting  to 


the  motion. 


The  Court,  after  some  little  hesitation,  allowed  th6 
amendment* 


(a)  X70.      See  also  Cruue^s    Lord  v.  Brucoff  Barnes f  '»4. 
Digest f  vol.  V.  pp.  436.  &  x6o. 
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Teal  v,  Auty  and  Dipb.  Juw  13. 

ASSUMPSIT  for  the  price  of  «ome  poles,  wkieh  Dfr-  j^^^.^ 

fendanto  had  purchased  wh^i  growing,   and  had  were  sued  for 
afterwards  cut  and  carried  away.     The  declaration  con-  '^«  P"ce  of 
tained  also  a  count  upon  an  account  stated.     At  the  ^^^^  which"^ 
trial   before   BayUy  J.    {York  Spring  assizes,   18^0),  they  had  pur- 
it  appeared,  that  written   memoranda  had  been  made  ^**^^»  cut 

^    *  down,  and 

of  the  transaction  at  the  time  of  the  bargain.     These  carried  away ; 

memoranda  (one  of  them  an  item  in  a  book  of  ao-  *  witness 
counts)    being  neither  stamped   nor    signed  with  the  nd^n  b"  one 
names  of  the  parties,  were  not  produced  in  evidence,  of  them  that 

A  witness  stated  that  Auiy^  after  the  poles  were  carried  somethuig  was 

.  due,  and  a 

away,  admitted  something  to  be  due,  and  promised  to  promise  to 

pay.     The  learned  Judge  directed  a  nonsuit.  pay-    At  the 

time  of  the 

'    HuUodc  Seijt.,  having  obtained  a  rule  rUsi  to  set  aside  memoranda 
this  nonsuit,  and  have  a  new  trial,  had  been  made 

of  the  trans- 

Vaughoji,  SeijL  shewed  cause  against  the  rule.     The  ^jj^^g  memo- 
iionsuit  was , proper,   because  this  transaction   having  randa(oneof 
been  accompanied  with  a  writing,  no  parol  evidence  J^em  an  item 

1     .    MI       Ml     1  .  .  1        J  u   i.  ma  book  of 

was  admissible  till  that  writing  was  produced :  —  but  accounts,)  be- 

the  writing  was  inadmissible  on  two  grounds ;  first,  as  ing  neither 
having  no  stamp ;  secondly,  as  not  containing  the  names  'j*'"^    ^^ 
of  the  parties  to  be  charged ;  which  it  ought  to  have  the  names  of 
done,  pursuant   to    the   statute  of  frauds,    the   grow-  ^«  parties, 
lag   trees  being  an  interest  in  laud.      Waddungton  v.  ducedinevi- 

Bristaw  {a)j    £mmerson  v.  Heelis  (6),  Crosby  v.  fVads-  dence,  and  the 

, ,,    ,  .  Plaintiff  was 

'«^-  W  nonsuited: 

Held,  that  the 

Htilloclcy  in  support  of  his  rule.     It  is  not  necessary  nonsuit  was 
for  the  plaintiff  to  impeach  any  of  those  cases.     If  a  proper* 


s 


2  B.(ff  P.  45a.  {c)  6  Eajt,  60a. 

2  Taunt,  38. 

H  2  parol 


Tbal 
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1820*  parol  contract,  touching  an  interest  in  land,  be  not 
executed,  the  party  cannot  enforce  it  unless  he  have 
a  memorandum  In  writing,  signed  by  the  person  to  be 

Aurr.  charged,  as  well  as  by  himself:  but  where  the  contract 
is  executed,  such  evidence  of  it  is  no  longer  necessary; 
it  is  sufficient,  if,  as  here,  the  purchaser  has  cut  down 
his  poles  and  carried  them  away*  The  Plaindff  here, 
has  established  his  claim  by  evidence  aliundi  and  inde- 
pendent of  the  writing,  and  he  is  entitled  to  have  at 
least  a  nominal  verdict  upon  the  evidence  given  as  to 
the  account  stated.  Knatdes  v.  MicheL  {d)  Then  there 
was  no  agreement  here,  for  the  memorandum  without 
signature  does  not  constitute  an  agreement  under  the 
statute  of  frauds  for  any  interest  in  land ;  and,  if  the 
memorandum  was  no  agreement,  there  could  be  no 
ground  for  stamping  it. 

Sed  per  Curiam.  The  learned  Judge  who  directed 
this  nonsuit  was  perfectly  right,  and  on  that  subject  we 
feel  no  difficulty.  But,  adverting  to  the  facts  of  this 
case,  we  find  it  to  have  been  originally  an  agreement 
for  the  purchase  of  an  interest  in  land,  namely,  growing 
poles ;  if,  therefore,  an  action  had  been  brought  to  en- 
force such  a  contract,  tlie  objection  that  the  memo- 
randum attesting  it  was  not  signed  by  the  parties  and 
stamped,  would  have  been  well  founded:  here,  how- 
ever, there  are  other  circumstances,  and,  whatever  the 
original  agreement  might  have  been,  the  poles  were 
taken  away  and  the  agreement  was  executed ;  and  if  the 
Plaintiff  could  have  proved  the  amount  due  to  him  by 
any  other  evidence,  there  might  have  been  no  necessity 
for  referring  to  the  original  agreement.  We  need  not 
refer  to  a  variety  of  cases,  where  upon  an  executed 
agreement  the  party  has  been  entitled  to  recover,  al- 

{a)  13  Emu  a49* 

though 
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though  he  could  never  have  prevailed  had  the  contract  1820. 
been  contested  before  it  was  executed.  Here  it  is  con- 
tended that  the  Plaintiff  is  entitled  to  recover  upon  the 
account  stated ;  but  the  witness  called  to  prove  that,  did 
not  speak  to  an  admission  of  any  definite  amount,  and 
in  the  case  referred  to,  a  promise  for  a  precise  sum  was 
proved.  The  promise  to  pay  in  the  present  case  was 
probably  made  with  reference  to  the  written  memo- 
randum, but  that,  not  being  stamped,  could  not  be 
admitted  in  evidence.  The  difficulty,  in  this  case,  is  to 
ascertain  what  was  due ;  and,  in  the  absence  of  proof  to 
such  effect,  the  direction  for  a  nonsuit  was  proper. 
However,  under  the  circumstances  of  the  case,  we 
think  the  Plaintiff  ought  to  be  permitted  to  go  down 
to  trial  on  payment  of  costs ;  and,  if  on  enquiry  of  the 
learned  Judge  who  tried  the  cause,  it  should  appear 
that  the  witness  spoke  to  an  admission  of  a  definite 
sum,  the  Plaintiff  would  be  entitled  to  a  verdict. 

Adjomalur. 

The  Court  afterwards  said  that  the  learned  Judge 
who  tried  the  cause  had  no  recollection  of  the  admis- 
sion of  any  definite  sum  being  due,  but  they  still 
thought  that  the  Plaintiff  ought  to  have  a  new  trial 
upon  the  terms  above  mentioned. 

Rule  for  a  new  trial  absolute, 
on  payment  of  costs. 


H  3 
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1S80. 

juneu*     SAMtJfit  KNIGHTS,  Administrator,   v.  I&'rancis 

Thomas  Quarles,  Gent. 

^^^f'  j^SSUMPSrr.  The  declaration  stated  that  before  the 
declared  in  time  of  making  the  promise  therein  contained,  and 

assumpsit  xhAt  .^  ^j^^  Ufe-time  of  the  deceased,  the  deceased  had  oon- 

Defendant,  for  ' 

certain  fees  to  tracted  with  one  Savory  for   the  purchase  of  certain 

be  paid  him  premises  at  The\fbrd^  which  Savory  assumed  to  have 
undertook  as  sufficient  power  and  title  to  sell  and  convey  to  the  de- 
attorney  to  in-  ceased ;  and  thereupon,  in  the  life-time  of  the  deceased, 
vestigate  an  ^^  consideration  of  the  premises,  and  that  the  deceased, 
about  to  be  at  the  special  instance  and  request  of  the  Defend- 
conveyed  tom-  ^j^^  \^^^  retained  and  employed  the  Defendant  as  bis 

te&iite  was  a 

eood  one :  attorney  and  solicitor,  to  ascertain  and  investigate  the 

breach,  that  he  title  of  Savory  to  the  said  premises,  and  to  cause  and 

omitted  to   o  pj.Q^m.g  ^jj^  game,  and  a  good  title  thereto,  to  be  duly 

intestate  in  and  eifectually  conveyed  by  Savory  to  the  intestate   as 

consequence  purchaser,  for  certain  fees  to  be  therefore  paid  by  the 

ficient  title,  intestate  to  the  Defendant,)  the  Defendant  undertook 

whereby  his  and  promised  the  deceased,  in  his  life-time,  to  perform 

personal  estate  ^^^^  f^^jgj  j^j^  ^  j^^^j^^  premises.  Breach,  that  al- 
vn,%  injured.  . 

Defendant  though  it  was  the  duty  of  the  Defendant,  by  virtue  of 

having  de-        jjjj.  retainer,  to  investigate  carefully  the  title  of  Savory  to 
demurrer  was    ^^  premises,  and  to  take  due  and  proper  care  that  a 
overruled.         bad  tide  to  the  same  should  not  be  accepted  by  the  de- 
ceased, yet  the  Defendant,  not  regarding  his  duty  in 
that  behalf,  but  contriving  and  fraudulently  intending, 
&c.,  did  not  nor  would  carefully  investigate  the  title  of 
Savory  in  the  premises,  or  take  due  or  proper  care  that 
a  bad  or  insufficient  title  was  not  accepted  and  received 
by  intestate,  but  on  the  contrary  the  Defendant  wholly 
neglected  and  refused  to  do  so;  and  in  the  life- time 
of  the  deceased  the  Defendant,  in  violation  of  his  pro- 
mise 
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mise  and  undertakingf  caused  and  procuiedy  &Ct  the 
deceased,  without  his  knowledge  or  consent,  to  accept 
and  receive^  and  the  said  deceased  in  his  life-tioie  did 
according]  J  accept  and  receive  from  Senxny  a  bad,  de« 
fective,  and  insu£Scient  title  to  the  said  premises;  and 
thereupon  such  title  was  conveyed  by  Savory  to  (he  de* 
ceased  in  his  life-time^  and  the  deceased  paid  Savory  as 
the  consideration-money  in  that  behalf  2000/.,  by  meaoi 
of  which  the  deceased,  in  his  life-time  and  until  his 
deaths  held  the  premises  on  a  bad  and  insuflScient  titles 
and  was  in  his  life-time  wholly  unable  to  sell  or  di^xMe 
of  the  samew  The  count  then  alleged  special  damagt 
to  the  deceased  and  his  personal  estate.  The  declare 
ation  contained  other  counts,  varying  the  statement  of 
the  contract,  in  one  of  which  counts  the  Defendant 
was  charged  generally  and  not  as  an  attorney.  To 
Uiese  counts  the  money  counts  were  added. 
Demurrer  and  joinder. 


i8se. 


Dcyly  Seijt,  for  Blosset  Seijt,  in  support  of  the  de- 
murrer. Thb  action,  though  in  form  ex  contractu^  is 
in  substance  ex  delicto^  the  breach  of  promise  com« 
plained  of  being  no  more  than  a  tort  arising  out  of  a 
neglect  of  duty.  In  proof  of  this,  it  may  be  observed 
that  the  action  against  parties  for  negligence  or  ignor« 
ance  in  a  profession,  has  uniformly  been  conceived 
in  case,  and  a  Plaintiff  cannot  by  varying  his  form  of 
action  vary  also  his  rights.  Then  it  is  clear  that  an  action 
by  the  representatives  of  the  deceased  for  a  mere  wrong 
committed  against  the  deceased  and  unaccompanied  with 
any  breach  of  contract,  does  not  lie,  unless  that  wrong 
immediately  affect  his  personal  estate,  Lucy  v.  Leving" 
ton  (a),  as,  for  instance^  a  conversion  of  goods  in  the 
life-time  of  the  deceased.  If  the  law  were  otherwise  every 
case  of  deceit  might  be  converted  into  an  implied  m- 

(a)  %Levinz»  a6. 


H4 


sumpsit, 
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sumpHt^  and  parties  be  enabled  to  sue  in  cases  where 
it  has  been  clearly  held,  that  the  action  dies  with  the 
deceased.  But,  su[qK>sing  that  by  a  forced  construction 
the  duty  of  the  Defendant  in  this  case  could  be  called 
a  contract ;  at  all  events  it  is  an  implied  contract,  and 
thoujgh  an  action  will  lie  against  an  executor  for  breach 
of  the  express  contract  or  covenant  of  his  testator,  the 
law  has  been  considered  otherwise  with  respect  to  an  im-» 
plied  contract.  This  too  is  a  contract  regarding  land, 
and  the  heir  should  have  sued,  not  the  (idaiinistrator. 
The  declaration  is  defective  in  not  alleging,  that  it  waa 
the  Defendant's  profession  to  ascertain  the  title  of  estates ; 
fuid  if  it  was  not,  he  incurred  no  liability ;  for  it  was 
the  Plaintiff's  folly  to  employ  an  incompetent  person. 


The  Court  stopped  Frere  Serjt.  who  was  to  have 
argued  for  the  Plaintiff,  expressing  an  unanimous  opi-^ 
nion  that  there  was  no  ground  for  the  demurrer,  an 
express  promise  being  alleged,  a  breach  of  it  in  the 
life-time  of  the  intestate,  and  an  injury  to  his  personal 
property,  the  truth  of  which  allegations  was  admitted 
by  the  demurrer;  that  it  made  no  difference  in  this 
cose  whether  the  promise  were  express  or  implied,  the 
whole  transaction  resting  on  a  contract;  that  though, 
perhaps,  the  intestate  might  have  brought  case  or  assump^ 
sit  at  his  election,  assumpsit  being  the  only  remedy  for 
the  administrator,  it  was  very  necessary  the  action 
should  be  maintained  or  the  Defendant  might  escape 
out  of  the  consequences  of  his  misconduct,  and  the  in- 
testate's estate  suffer  an  irreparable  injury.  It  wa^ 
further  obsei*ved,  that  if  a  man  contracted  for  a  safe 
conveyance  by  a  coach,  and  sustained  an  injury  by  a 
fall,  by  which  his  means  of  improving  his  personal  pro- 
perty were  destroyed,  and  that  property  in  consequence, 
injured, —though  it  was  clear,  he  in  his  life-time  might 
at  his  election  sue  the  coach  proprietor  in  contract  or 
in  tort,  it  could  not  be  doubted  that  his  executor  might 

sue 
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sue  in  assumpsit  for  the  consequences  of  the  coach  pnv- 
prietor's  breach  of  contract.  That  it  could  not  be 
pretended  that  the  contract  of  the  Defendant  in  this 
case  was  a  contract  running  with  the  land ;  but  if  it 
were  so,  an  action  would  lie  by  the  administrator  for 
a  breach  and  damage  incurred  in  the  time  of  the  test- 
ator ;  and  as  to  the  alleged  omission  of  certain  averments 
in  the  declaration,  respecting  the  Defendant's  profession^ 
at  all  events  the  admission  of  an  express  promise,  im- 
plied by  the  demurrer,  rendered  any  such  allegation 
unnecessary. 

Judgment  for  the  Plaintiff. 


1820. 


Phillips  and  Caret  Demandants,    Noun£  Te« 
nant.  Lisle  Vouchee ; 

AvEBY  and  Phillips  Demandants,    Whitaker 
Tenant,  Lisle  Vouch ee* 


JtM€%Q* 


DELL  Seijt  moved  to  amend  two  recoveries,  one  suf-  By  a  deed  to 
fered  in  Trinity  term,  Ist  Wm.  &  Maruy  and  the  Icadthcutesrf 

A  recovery  su^ 

Other  in  Hilary  term,  13  Geo,  1.,  by  inserting  the  word  fertdinTHmtj 
tithes.  term,  I  ^.e^ 

"  By  the  deed  to  lead  the  uses  of  the  first  recovery,  ^^^  conveyed 
Dame  Mary  Lisle  and  Edward  Lisle  conveyed  to  John  to  /.  N.^  to 

Noune  to  make  him  tenant  to  the  praecipe  in  such  reco-'  °^*  ™*, 

«  tenant  to  the 

very,  bD  those  the  manors  and  &rms  of  Briddles/ord  pr^chcj  all  the 

and  Chihertonj  tLiid  Briddlesford  woods,  then  in  the  oc-  manors  and 

■   farms  nf  H 

cupation  of  Dame  Mary  Lisle^  her  tenants  and  assigns,  ^^^  then  in 
and  all  other  the  manors,  messuages,  services,  rents,  the  occupation 

of  M.  £.,  her 

tenants  and  assigns,  and  all  other  the  manors,  messuages,  services,  rents,  lands,  tene- 
ments* and  bereditamenUi  in  the  county  of  5*  and  isle  of  W*  of  them,  JVf.JL.  and  E,L^ 
or  either  of  them :  By  a  deed  to  lead  the  uses  of  a  recovery  suffered  in  Hilary  term, 
X3  G.  X.,  M.  £.  and  B,  X.,  son  of  JS.  £.,  conveyed  the  before-mentioned  hereditaments 
and  premises  to  D,  W,^  to  make  him^  tenant  to  the  the  precipe  :  The  tithes  had  been 
enjoyed  with  the  lands,  since  the  time  of  James  the  First :  The  Court  refused  to 
amend  tbeie  recoveries  by  inserting  the  word  tithes, 

'■■-■'■■  Jands| 
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IMCh  UadMf  tcnementfl^  aad  heredUamefiU  in  the  county  of 
V^  '  Southampton  and  /s2f  qf  Wight^  of  them  the  said  Dame 

Qemaadaitt.    3laiy  Z/iife  and  Edward  Liskf  or  either  of  them. 

By  the  deed  to  lead  the  uses  of  the  second  recovery, 
the  said  Mtxty  Lisle  and  Edward  Lisle^  son  of  the  said 
Edward  Lide^  conveyed  the  before-mentioned  heredita" 
ments  and  premises  to  Daniel  Whiiaker^  to  make  him 
tenant  to  the  pnecipe  in  such  recovery. 

The  tithes  of  the  lands  in  question,  as  well  as  the 
lands,  were  granted  by  James  the  First  to  Francis 
Morris  and  Francis  Phillips :  —  Morris  and  PhilUps^  (as 
appeared  by  the  recital  of.  an  indenture  made  between 
Sir  Thomas  Flenynge  and  John  Earlisman  of  the  one 
part,  and  Thomas  JLyde  of  the  other  part,)  conveyed  them 
in  1610  to  Flemynge  and  Earlisman^  and  Flemynge  and 
Earlisman  conveyed  them  the  same  year  to  Thonuis  Lyde^ 
an  ancestor  oi Edward  Lisle  the  &ther,  before-mentioned. 

From  the  time  of  the  grant  of  the  crown  to  the 
year  1775  the  tithes  had  been  enjoyed  with  the  lands, 
and  in  1775  were  conveyed,  together  with^the  farm  at 
Briddlesfordj  by  James  Barton  to  Joseph  Tarver  and 
William  Heame.  Heame  afterwards  conveyed  his 
moiety  to  Tarverj  and  Tarver  conveyed  the  whole  to 
Hunt.  Tarver  never  paid  tithes.  —  A  purchaser  to 
whom  Hunt  sold  the  property,  objecting  to  the  omission 
of  the  word  ^<  tithes''  in  the  recoveries  of  1  Win.  &  Marif 
and  13G.1. 

PeU  contended  that  the  word  hereditaments  in  the 
respective  deeds  to  lead  the  uses  of  those  recoveries, 
was  sufficiently  comprehensive  to  include  tithes  under 
.  the  circumstances  above  mentioned,  and  to  warrant  the 
amendment  prayed  for.  He  cited  Cullum  demandant, 
^der  tenant,  Vernon  vouchee  {a) ;  Corden  demandant. 
Hall  tenant,  Colclough  vouchee  (£} ;  and  Collier  demand- 
ant, Zord  Chesterfidd  vouchee,  (c) 

(a)  7  Taum.  34X«  (0  4  Tmmt*  as6. 

But 
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But  tbe  Court  thoughti  that  there  was  no  sada&otorj        1890 

ground  to  shew,  that  the  parties  to  the  recoveries  in  th#  ^  "*  ■■' 

time  of  fVUliam  &  Maty  and  George  the  First  were  in  Dcnuadant. 
possession  of  the  tithes,  and 

Refused  the  amendment* 


OMMftft^^MMl 


fioMtJND  TURNOB,  Esq.   V.    TuRNER,  Clerk.  June  %i. 
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HIS  was  kn  action  on  a  replcvlh  bond,  brought  by  j.  ^  declar- 
Edmund   Tumoty   assignee  of  the  sheriff,   against  ationonare- 
Armtar/  'Domery  one  of  the  sureties  in  the  bond ;  the  con*  P^*^'"  .^°^ 

'  (conditioned 

dition  of  whicli  bond  was,  that  Jonathan    fVatniaugk  for  the  Plaintiff 
should  appear  at  the  county  cburt,  on  the  22d  F^brUahf  *"  replevin  to 
then  instant,  and  prosecute  his  suit  with  effect  agaihst  county  court 
the  said  J^drnwid  TSumor^  for  takins:  and  unjustly  detain-  «id  prosecute 
iilg  hl8  cattle,  goods  and  chattels,  and  mak6  a  return  eff^t  jmd 
thereof,  if  a  return  should  be  adjudged.  The  declaration  make  a  return 
Stated,  that  E.  T.  disti^ained  the  cattle,  goods,  and  chat-  ®^  ^^®  ^**^*» 
tels  <X  Jonathan  Watmotighj  for  rent  due,  that  the  sheriff  distrahied'if  a 
replevied,  and  delivered  the  said  cattle,  goods  and  chat-  return  should 
tds  tb  Jonathan  Watmvughj  who  afterwards  appeared,  ^te*/"|^i^^^n^ 
and  levied  his  pidtnt  against  E.  T.,  for  taking  and  Un-  that  the  plaint 
justly  detaining  his  cattle,  goods,  and  chattels,  and  found  was  removed 
pledges  as  well  for  prosecuting  the  said  plaint,  as  for  re-  above,  that 
taming  the  said  cattle,  goods,  and  chattels,  if  return  the  Defendant 
should  be  adjudged ;  th&t  this  plaint  was  removed  into  ^at^^^PUin"^ 
this  conrt,  and  that  thereupon  the  said  Jonathan  Wat*  tiff  in  replevin 

having  omitted 
to  plead  to  the  avowry,  a  judgment  for  a  return  was  awarded,  averred,  that  the  Plaintiff 
in  replevin  did  not  prosecute  his  suit  with  effect*  A  plea^  thati  after  the  judgment  for 
itvtum,  a  writ  to  enquire  of  the  arrear  of  the  rent  and  the  value  of  the  cattle^  goods, 
ftc  distrainedt  was  pr«iyed  by  the  avowant^  granted)  and  executetl,  and  that  thereupon 
avowant  had  judgment  to  recover  the  arrear  of  rent  found,  together  with  a  sum  for  his 
ctets  and  damages,  was  held  ill,  on  demurrer. 

1.  Sureties  in  a  replevin  bond  are  not  discharged  by  the  execution  of  a  writ  of  en- 

r'  y,  under  x;  Car,  i.  r.  19.  j.  43.,  and  a  judgment  thereon  for  avowant  to  recover 
Srrear  of  rent  fbund,  together  Mrith  a  sum  for  lui  costs  and  damages. 
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mo/utgh  complained  against  JS.  T.  for  taking  and  unjustly 
detaining  his  cattle,  goods,  and  chattels  in  a  certain 
dwelling-house,  and  thereupon  £.  T.  avowed  the  taking 
for  rent  mrere^  and  that  Jonathan  Watmxmghy  not 
pleading  in  bar  to  such  avowry,  it  was  considered  by 
the  Court,  that  he  should  take  nothing  by  his  said  plaint^ 
but  that  he  and  his  pledges  should  be  in  mercy ;  that 
IE*  T.  should  have  a  return  of  the  said  cattle,  goods,  and 
chattels.  Then  the  declaration  averred,  that  Jonathan 
Wahnough  did  not  prosecute  his  suit  with  effect,  where- 
upon the  sheriff  assigned  the  bond  to  the  Plaintiff. 
The  Defendant  pleaded  in  bar,  that,  after  the  said 
judgment  in  Trinity  term,  5S  G.  3.,  the  said  E.  7, 
prayed  the  writ  of  the  king  to  the  sheriff  of  Lineolnj  to 
enquire  of  the  arrear  of  the  rent,  and  the  value  of  the 
cattle,  goods,  and  chattels  so  distrained,  which  writ  was 
granted  and  executed,  and  the  inquisition  thereupon 
was  returned,  that  3671.  105.  was  due  for  rent,  and  that 
the  cattle,  goods,  and  chattels  were  worth  that  sum ; 
and  that  thereupon  £.  T.  had  judgment  against  Jonathan 
JVatmoughy  to  recover  the  said  sum,  and  79/.  5s.  for  his 
costs  and  charges ;  and  that  E.  T.  should  have  exe^ 
cution  thereof.  To  this  plea  the  Plaintiff  demurred. 
This  demurrer  was  argued  in' Easter  term  last. 


Bhsset  Serjt,  in  support  of  the  demurrer.  —  The  plea 
does  not  answer  the  breach ;  when  a  bond  is  given  to 
prosecute  with  effect  and  to  make  a  return,  a  plea  which 
does  not  aver  a  prosecution  with  effect  as  well  as  a  re- 
turn, is  ill ;  where  there  is  an  obligation  conditioned  to 
do  several  things,  the  obligation  is  forfeited  on  the 
breach  of  one.  What  damages  the  Plaintiff  may  or 
may  not  have  sustained  by  breach  of  the  condition  to 
prosecute  with  effect,  is  quite  another  consideration ;  if 
he  has  sustained  none,  that  will  appear  on  the  writ  of 
enquiry,  but  the  object  of  this  bond  is,  to  secure  the 
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costs  as  well  as  the  rent;  all  the  conditions  of  the  bond        1820. 
are   distinct  and  independent;   this  is    laid  down  by 
l£e  C,  J.  in  Morgan  v.  Griffiths  [a).     "  In  all  replevin 
bonds  there  are  several  independent  conditions  ;  one  to 
prosecute,  another  to  return  the  goods  replevied,  and  a 
third  to  indemnify  the  sheriff;  and  a  breach   may  be 
assigned  upon  any  of  these  distinct  parts  of  condition/' 
The  first  condition  to  prosecute  with  effect  was  intro- 
duced by  statutcj  as  a  remedy  for  the  tedious  proceed- 
ings against  pledges.  —  The  condition  to  make  return, 
was  introduced  from  the  custom  of  taking  pledges  de 
retcmo  habendoj  which  were  wholly  distinct  from   the 
pledges  for  prosecution.     There  are  cases  in  which  a 
breach  of  one  of  the  conditions  of  a  replevin  bond  has 
been  deemed  a  sufficient  cause  of  action,  without  alleg- 
ing any  breach  of  the  other.     Vaughan  v.  Norris  (6), 
Diai  V.  Freeman  {c\  Gwillim  v.  Holbrook  {d).    The  legal 
meaning  of  the  term  prosecuting  with  effect  is  prosecut- 
ing with  success,  as  the   object  of  the  condition  is  to 
secure  the  party's  costs.     This  is  clear  in  the  case  of 
pledges  on  other  actions  {e)  as  well  as  in  replevin  {/') 
Ormond  v.  Bierly  (g).    It  appears,  also,  from  the  deter- 
minations on  the  Stat.  4  Ann^  c,  16.  s.  16.,  as  to  the 
making  of  an  entry  or  claim  to  avoid  a  fine,  upon  which 
an  action  must  be  commenced  within  a  year  and  prose- 
cuted with  effect  (A).     Whatever  effect,   therefore,  the 
judgment  to  make  a  return,  and  the  return  itself,  may 
have  towards  satisfying  the  condition  for  a  return,  it  can 
have  none  towards  satisfying  the  condition  to  prosecute 
with  effect,  {Cooper  y,  Sherbrooke  {i\  Bake?'  v.  Lade)  {k) 
which  was  intended  to  give  the  landlord  security  for  his 


iaj   7  Mo  J.  380. 
b)  Coj.  Temp,  HarJ^.  l^p 
ii)  s  T.  R.  195. 
Id  J  J  B.tffP.  410. 
(  ej  Cartb,  519.  per  Holtf  C  .J. 
(/)  ^'^^^  Rfpievifif  95. 


(g)  Carth.sto. 
) 


(h)  See  JtUitHi  on  Ejectm^ 
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costs  against  a  vezatioiis  tenant    Yea  ▼.  Lethbriige  {f/^^ 
Page  ▼.  Earner.  (S) 

Cross  Serjt.9  contrd.    The  conditions  of  the  bond  are 
in  the  alternative ;   either  that  the  party  shall  prosecutt 
with  effect,  or  that  he  shall  make  a  return.    If  it  were 
otherwise,  the  Defendant,  though  satisfied  by  a  return, 
might  go  on  for  damages.     In  all  the  cases  where  after 
a  return  has  been  adjudged,  the  avowant  has  sued  for 
an  omission  to  prosecute  with  effect ;  the  return,  though 
adjudged,    was   never  made,    so  that   the  party  was 
without  any  satisfaction.     After  judgment  for  the  De- 
fendant, by  the  common  law,  a  writ  de  retomo  habendo 
was  awarded  (c),  and  before  the  party  calls  on  the  sure- 
ties, he  should  endeavour  to  obtain  a  return.    Instead  of 
that,  he  waives  the  benefit  of  the  judgment  for  a  return ; 
and  he  takes  the  benefit  of  the  stat.  1 7  Car.  2.  by  suing 
out  a  writ  of  enquiry:  Upon  this  writ  he  enters  up 
judgment  for  damages,  and  entitles  himself  to  an  exe- 
cution hy  Ji.  fa.     This  execution  would  give  him  all 
the  goods  he  could  have  taken  under  the  judgment  for 
a  return,  and  all  the  other  goods  of  the  Plaintiff  too : 
so  that  the  judgment  for  a  return,  is   merged  in  the 
judgment  upon  the  writ  of  enquiry.     Cooper  v.  Sher^ 
brooke  is  in  point,  and  it  is  laid  down  in  the  books  of 
practice,  that  where  a  party  sues  out  a  writ  of  enquiry 
under  17  Car.  2.,  he  cannot  afterwards  go  against  the 
pledges  (£?).     At  all  events  the  declaration  is  bad,  for  it 
does  not  show  that  the  party  did  not  prosecute  with 
effect;  it  shows  that  judgment  was  entered  up  for  a  re- 
turn ;  and  when  that  was  done  there  was  an  end  of  the 
suit.     The  allegation  should  have  been,  that  no  return 
was  made ;  all  the  precedents  are  so ;  either  that  the 
party  did  not  prosecute  with  effect,  because  no  judgment 


(fl)  4  T.  1^.433- 
(*)  I  JJ.  £5f  A  378. 
(i)  Ttdd.  xo8x.  6th  ed. 


{c)   Com*  Dig*    PUadtrt  3. 
K.  31. 
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WM  arrifad  a^  or  that  there  was  a  jodgment^  but  no 
return. 

Blasseij  in  reply.  It  appears  from  Oo&per  y.  8ker» 
hrookej  that  even  where  there  is  a  judgment  for  a  return^ 
an  enquiry  may  be  had  under  17  Car.  2.  It  is  not  ne- 
cessary, therefore  to  show  that  no  return  has  been  made. 
The  declaration  here  is  the  same  as  in  Diasy.  Freeman^ 
and  the  judgment  itself,  or  the  sort  of  judgment,  makes  no 
difference  in  the  case,  the  only  question  being  whether 
the  party  has  prosecuted  with  success.  Baker  v.  Lade 
shows,  that  the  judgment  under  17  Car.  2.  is  cumu- 
lative, and  does  not  affect  the  common  law.  No  case 
is  cited  in  Tidd^  and  he  only  states,  that,  if  a  party  has 
a  judgment  and  an  enquiry,  he  cannot  sue  on  the 
breach  for  not  returning:  but  this  position  does  not 
afiect  the  breach  for  not  prosecuting  with  effect. 

Cur.  adv.  vtdt. 


Dallas  C.  J.  having  stated  the  case  and  pleadings,  as 
above  set  forth,  now  delivered  the  judgment  of  the 
Court. 

The  question  which  the  Court  has  to  decide  is, 
whether  this  plea  is  a  good  bar  to  the  Plaintiff's  ac- 
tion, which  action  is  against  one  of  the  sureties  in  the 
replevin  bond,  the  condition  of  which  is  set  out  in  the 
declaration ;  and  it  appears  to  have  been  that  Jonathan 
Waimougk  should  prosecute  his  suit  with  effect  against 
the  s£ud  Edmund  Tumor,  for  taking  and  unjustly  detain- 
ing his  cattie,  goods,  and  chattels,  and  make  a  return 
thereof  if  a  return  should  be  adjudged.  We  think  the 
condition  of  the  bond  was  broken ;  by  the  Plaintiff  in 
replevin  becoming  nonsuit  he  has  not  prosecuted  his  suit 
with  effect.  Although  it  appears  by  the  declaration, 
that  a  return  of  the  cattle,  goods,  and  chattels  was 
awarded,  yet  we  think  the  avowant  bad  his  election, 
whether  he  would  proceed  by  a  writ  de  retomo  habendo^ 
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pr  by  the  course  which  he  has  pwsuedi  namely^  the 
issiung  of  a  writ  of  enquiry  under  the  statute  of  Charles  2. 

If  the  Court  were  to  decide,  that  this  plea  was  a  good 
bar  to  the  Plaintiff's  action,  it  would  follow,  that  the 
avowant  or  person  making  cognizance  for  rent)  would* 
not  derive  from  the  sureties  in  the  replevin  bond,  the 
benefit  which  was  intended  to  be  given  to  them  by  the 
statute  11  Geo,  2.  (a) 

The  statute  17  Car.  2,  (d)  enacts  ^^  that  wheresoever 
a  Plaintiff  in  replevin  shall  be  nonsuit  before  issue 
joined,  the  Defendant  making  a  suggestion  in  nature  of 
an  avowry  or  cognizance  for  the  rent,  to  ascertain  the 
cause  of  distress,  the  Court,  upon  his  prayer,  shall  award 
a  writ  to  enquire  by  a  jury  touching  the  sum  in  arrear 
at  the  time  of  the  distress  and  the  value  of  the  goods 
taken,  and,  upon  the  return  of  the  inquisition,  the  de- 
fendant is  to  have  judgment  to  recover  against  the 
Plaintiff  the  arrearages  of  such  rent,  in  case  the  goods 
distrained  shall  amount  to  such  value;"  and  similar 
provisions  are  made  where  the  Plaintiff  becomes  non- 
suit after  cognizance  or  avowry  made,  as  this  case  was. 

The  parties  to  the  replevin  suit  are  the  person  whose 
goods  are  distrained  and  the  person  making  the  distress. 
Previous  to  the  statute  1 1  Geo,  2,,  if  he,  whose  goods 
were  distrained,  was  a  person  of  little  worth,  so  that  the 
avowant  or  person  making  cognizance  for  rent  could 
have  np  fruit  of  his  judgment  on  the  inquisition  imder 
the  statute  Car.  2,,  he  was  driven  to  an  intricate  pro- 
ceeding against  the  sheriff,  if  he  had  not  taken  suf* 
ficient  pledges,  which,  by  former  statutes,  he  was  directed 
to  do,  or  to  a  proceeding  in  the  sheriff's  name  against 
the  pledges  taken  by  the  sheriff,  if  he  had  taken  a  bond 
from  the  pledges. 

Great  delays  and  inconveniencies  attending  this  course 
of  proceeding,  the  legislature,  in  the  eleventh  year  of  the 
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reign  of  George  the  second,  to  prevent  (as  the  statute 
says)  vexatious  replevins  of  distresses  taken   for   rent, 
enacted,  '^  That  all  sheriffs  and  otlier  officers  having 
aatbority  to  grant  replevins,  may  and  shall,  in  every  re- 
plevin of  a  distress  for  rent,  take  in  their  own  names, 
ihnn  the  Plaintiff,  and  two  responsible  persons  as  sure- 
ties, a  bond  in  double  the  value  of  the  goods  distrained 
(such  value  to  be  ascertained  by  oath  of  one  or  more 
credible  witnesses),  and  conditioned  for  prosecuting  the 
suit  with  effect,  and  without  delay,  and  for  duly  return- 
ing the  goods  distrained,  in  case  such  return  shall  be 
awarded  before  any  deliverance  be  made  of  the  distress ; 
and  that  such  sheriff  or  other  officer  taking  any  such 
t)ond  shall,  at  the  request  and  costs  of  the  avowant, 
or  person  making  cognizance,  assign  such  bond  to  the 
avowant,  or  person  aforesaid  by  indorsing  the  same," 
(in  the  manner  mentioned  in  the  act).     And  the  act 
then  provides,  that,  if  the  bond  so  taken  and  assigned 
be  forfeited,  the  avowant  or  person  making  cognizance, 
may  bring  an  action  and  recover  thereupon  in  his  own 
name. 

It  is  quite  clear  from  tlie  language  of  this  act,  that 
the  legislature  meant  to  give  the  avowant,  or  person 
making  cognizance,  a  further  and  additional  security, 
and  to  place  him  in  a  better  situation  than  he  was  in 
under  the  law  as  it  then  stood.  But  this  act  has  another 
wise  provision ;  for,  the  framers  of  the  act,  fearing  that 
this  indulgence  might  be  used  vexatiously,  have  intro- 
duced this  clause,  namely,  that  the  Court,  where  such 
action  shall  be  brought,  may,  by  a  rule  of  the  same 
Court,  give  such  relief  to  the  parties  upon  such  bond,  as 
may  be  agreeable  to  justice  and  reason,  and  such  rule 
shall  have  the  nature  and  effect  of  a  defcazance  to  such 
bond. 

If  the  plea  had  stated,  that  an  execution  had  issued 
on  the  judgment,  and  the  sum  recovered  had  been  levied 
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and  paid  to  the  avowant  before  this  action  was  com- 
menced, the  case  would  have  come  before  us  in  a  very 
different  shape.  It  is  sufficient  to  say  that  this  is  not 
alleged.  We  think  that  this  action  is  well  brought, 
and  that  the  plea  is  no  bar  to  it.  If  the  action  shall 
be  enforced,  so  as  to  work  injustice,  the  Defendant  has 
a  plain  remedy,  under  the  statute  1 1  Geo.  2.,  by  an  ap- 
plication to  this  Court  for  relief. 

Judgment  for  the  Plaintiff. 


(IN  THE  EXCHEQUER  CHAMBER.) 

MoNKHOusE,  WaiGHT,  and  Fairbalrn,  v.  Hat 
and  Others,  Assignees  of  Matthews,  a 
Bankrupt.     In  Error,  (a) 


I.   A  trader 
assigned  a  ship 
to  ji.  in  trust, 
to  pay  a  debt 
due  from  the 
trader  to  jf» 
and  his  part- 


ly S5t7MP5iT  for  money  had  received  by  the  Defend- 
ants below  (Plaintiffs  in  error)  to  the  use  of  the 
Plaintiffs  below,  (Defendants  in  error;)  assignees  of 
Thomas  Matthews,  a  bankrupt.  A  special  verdict  found 
the  following  facts.  Matthews  the  bankrupt,  the  registered 
ners,  butwith|  owner  of  a  ship  called  The  Dolphin,  being  indebted  to 
sion'retoh^  the  Defendants  below,  by  indenture  (reciting  the  certi- 
the  possession  ficate  of  the  registry  of  the  ship)  dated  the  22d  N&oeniber, 
ofti'S^"?  ^^^^'  assigned  the  ship,  then  at  sea,  to  the  Defendant, 
the  time  of  his  Fairbaim,  as  a  security  for  the  debt  of  himself  and  bis 

bankruptcy : 

Held,  that  the  ship  passed  to  the  assignees  under  the  commission  of  bankruptcy,  by 
virtue  of  the  21  Jac.  I.  r.  19.  j.  11.,  although  before  the  act  of  bankruptcy  the  re- 
gister was  indorsed  to  ^.}  and  shortly  afterwards  (three  months  before  the  issuing  of 
the  commission)  the  ship  was  newly  registered  in  his  name,  and  continued  so  regis- 
tered at  the  time  the  commission  was  issued.  —  3.  The  ai  Jac,  i.  r.  19.  j.  11.  is  not 
repealed  at  to  shipping,  by  tlie  sliip  register  acts. 


(rt)  See  %B»U  A,  19J. 
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co-partners,  the  other  Defendants  below ;  the  ship  to  be  1820. 
sold  if  the  debt  was  not  paid  in  a  certain  time.  The 
deed  contained  a  covenant  by  Fairbaim^  to  re-assign  the 
ship  to  the  bankrupt,  on  payment  of  the  debt  before  the  ^^Yt 
sale;  and,  that,  until  the  ship  should  be  sold  under  the 
iieed,  the  bankrupt  was  to  be  permitted  to  have^  holdy  and 
enjoy  the  same^  and  to  receive  and  take  the  gains  and 
profits  for  his  own  use  and  benefit.  A  copy  of  this  deed 
was  delivered,  on  the  22d  November ^  1815,  to  the  proper 
officer  of  the  custom-house  at  Sunderland;  the  ship  re- 
turned a  few  days  afterwards :  on  the  29th  of  November^ 
1815,  the  proper  indorsement  was  made  on  the  certifi- 
cate of  the  registry,  and  on  the  31st  Jant^ry,  1816, 
Fairbaim  obtained  a  new  register  in  his  own  name.  At 
the  time  of  the  execution  of  the  assignment,  the  bank- 
rupt had  the  possession  of  the  ship,  and  continued 
from  that  time,  until  the  1st  of  June^  1816,  to  exercise 
all  the  acts  of  ownership,  by  appointing  captains,  dis^ 
patching  the  ship  on  voyages  in  January  and  April,  1816, 
and  from  time  to  time  repairing  and  insuring  her  at  his 
own  expence ;  but  she  was  navigated  under  the  certifi- 
cate of  registry,  which  had  been  granted  to  Fairbaim,  in 
compliance  with  the  register  acts.  The  Defendants  be- 
low never  interfered  in  any  way  with  the  conduct  or 
management  of  the  ship,  until  the  1st  June,  1816,  when, 
on  the  return  of  the  ship  from  a  voyage  on  which  she 
had  been  chartered  by  the  bankrupt  in  Ap'il  1816, 
they  took  possession  of  the  same,  displaced  the  master 
from  his  command,  and  re  appointed  him  under  them- 
selves. On  tho  11th  of  May^  1816,  a  commission  of 
bankrupt  had  issued  against  MatthewSy  who  had  com* 
mitted  an  act  of  bankruptcy,  in  December,  1815.  The 
demand  of  the  Defendants  below  upon  the  ship,  had 
been  reduced  by  payments  to  595/.,  and  the  clear  pro- 
ceeds, remaining  in  their  hands  after  the  sale,  amounted 
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Hay.  Park€i  Jamesj  for  the  Plainti^  in  error.     Ist.  Since 

the  passing  of  the  register  acts,  the  stat.  21  Jac.  1.  ^.  19. 
5. 1 1 .  does  not  apply  to  British  ships.  2d.  Enough  is 
not  found  on  the  verdict  to  entitle  the  Defendants  in 
error  to  recover. 

Upon  the  statute  of  James  the  mere  possession  of  the 
bankrupt,  even  at  the  time  of  bankruptcy  (Jones  v. 
lyayer)  {a)  does  not  entitle  the  assignees  to  recover,  un- 
less he  has  also  the  reputed  ownership  in  the  thing 
possessed,  and  has  taken  on  himself  the  disposition  of  it, 
as  owner :  in  Lingham  v.  BiggSj  {b)  Eyre  C.  J.  says, 
'^  Being  allowed  to  have  the  possession  of  goods  under 
circumstances  which  give  the  reputation  of  ownership, 
brings  the  case  within  the  statute.  The  possession, 
therefore,  must  be  accompanied  at  least  with  the  ap- 
parent power  of  selling :  but,  since  the  passing  of  the 
registry  acts  (c),  British  registered  ships  cannot  be  tranft* 
ferred  without  an  accompanying  documentary  title :  ap- 
parent possession  is  not  that  which  entitles  the  possessor 
to  pass  them,  as  in  the  case  of  ordinary  goods.  Ex 
parte  Yallop  (rf).  This  case  resembles  that  of  a  chattel 
interest  in  land,  which  has  been  held  not  to  be  within 
the  statute.  Ex  parte  Marsh  (e),  and  the  judgment  of 
Burnet  J.  in  Byall  v.  Rolle  {f\  shows  why :  "  As  to  the 
possession  of  the  goods,  I  have  no  way  of  coming  at  the 
knowledge  of  the  owner,  but  by  seeing  who  is  in  pos- 
session of  them,  but  the  possession  of  land  is  of  a  diflfer^ 
ent  nature  for  a  man  may  be  in  possession  of  land  as 
tenant  nt  will,  as  a  mortgagor  is  to  the  mortgagee  be^ 

(a)  i$Bast9%i.  {d)   1$  Vej.jun.  6o- 

\b)   I  B^^P,  87.  '                   (e)    I  Ffj.  sen.  35a, 

(f)  26  G.3.  f.  60.  34  G.  5.          (/)  I  J^tk,  168. 
r.  68. 

fore 
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fore  the  condition  broken.  A  purchaser  may  call  for  1620 
the  title  deeds  and  need  not  be  deceived  unless  he  wilL'' 
So  Lord  Kenyan  says,  in  Gordon  v.  East  India  Com^ 
fany  (a),  «*  The  case  of  real  property  is  in  a  different  Hat. 
situation ;  no  purchaser  is  satisfied  with  the  mere  pos- 
session of  an  estate ;  before  he  purchases  he  calls  for  the 
title  deeds,  and  examines  whether  or  not  the  possessor  is 
entitled  to  the  estate ;  but  the  possession  of  personal 
property  is  generally  the  title  on  which  the  world  relies.^ 
— The  Court  will  not  extend  the  statute  of  Jamet^  be- 
cause it  is  productive  of  many  hardships,  and  though  it 
might  have  been  useiiil  when  the  operations  of  trade 
were  few  and  simple,  the  case  is  very  different  now,  when 
q>parent  possession  does  not  confer  the  credit  which  it 
wed  to  do. 

Secondly,  the  jury  have  not  found  the  reputed  owner- 
ship to  be  in  the  bankrupt,  and,  unless  they  do  so,  the 
Defendants  in  error  can  have  no  right  to  recover:  it 
was  said  by  Eyre  C.  J.,  in  Lingham  v.  BtggSy  **  It  was 
well  observed  by  Mr.  Justice  Btdler^  in  Walker  v.  BuT" 
fidlj  that  questions  on  the  21  Jac.  have  much  more  of 
&ict  than  of  law  in  them."  It  may  be  admitted,  that, 
if  the  jury  find  a  fact  or  facts  to  which  no  other  fact  is 
opposed,  the  Court  may  be  left  to  draw  an  inference ; 
but  here  the  jury  find  conflicting  evidences  of  ovmer- 
ship,  and  omit  to  strike  the  balance  between  them.  If 
a  ship  were  let  for  years,  as  in  Frazer  v.  Marsh  (6),  the 
jury  would  be  bound  to  decide  in  whom  was  the  reputed 
ownership  at  the  time  of  the  bankruptcy,  and  they  arc 
equally  bound  to  do  so  in  the  present  case.  In  Midler 
T.  Moss  (c).  Lord  EUenborough  says,  "  Reputed  owner- 
Aip  is  a  fact  which  ought  to  have  been  found." 

(fi)  7  T.  R.  »34-  {c)  iM.bfS.  335- 

(b)  %Campb.  5x7. 

I  :$  Tindal, 
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1820.  Tindaly  for  the  Defendants  in  error.  —  As  to   the 

second  point,  in  all  the  cases  on  this  subject,  there  has 
been  a  mixture  of  fact  and  law,   and  it  has  been  left 

Hay.  to  the  Court  to  decide,  whether,  under  the  facts,  the 
reputed  ownership  was  in  the  bankrupt.  If  the  jury 
find  the  reputed  ownership  to  be  in  him,  no  question  can 
be  left  for  the  Court ;  therefore,  taking  the  special  ver- 
dict as  it  now  stands,  there  is  enough  to  entitle  the  De- 
fendants in  error  to  recover. 

As  to  the  first  and  main  point,  this  case  falls  within 
the  statute  of  Jatnes^  unless  the  ship  register  acts  oper- 
ate as  a  repeal  of  that  statute  as  far  as  ships  are  con- 
cerned. But  the  ship  registry  acts  relate  to  objects 
entirely  different  from  the  objects  of  the  statute  o' 
James.  The  object  of  the  registry  acts  being  to  exclude 
the  competition  of  foreign  shipping,  that  of  the  statute 
fit  James  to  prevent  false  credit.  Then,  the  possessioi| 
and'  management  of  the  ship  continued  by  the  bank- 
rupt so  long  after  the  transfer,  is  a  sufiicient  reason 
for  calling  this  a  case  of  reputed  ownership.  It  is  con- 
trary to  daily  experience,  that  paities  who  supply  a  ship 
with  necessaries,  should  have  recourse  to  the  document- 
ary title ;  the  person  who  puts  himself  forward  as  ap- 
parent owner,  is  the  person  charged,  and  liable  upon 
evidence  that  he  has  acted  in  such  a  capacity.  It  would 
be  a  great  inconvenience,  therefore,  if  the  reputed  owner 
should  not  be  responsible  to  such  claimants.  —  As  to 
chattel  interests  in  land,  they  arc,  clearly,  not  within 
the  purview  of  the  statute.  —  The  register  acts  do  not 
affect  titles,  passing  by  operation  of  law,  as,  to  execu- 
tors or  administrators,  in  case  of  death,  or  to  assignees 
generally  in  case  of  bankruptcy.  In  these  cases  a  title 
may  be  transmitted  without  any  of  the  forms  required 
by  statute;  there  is  no  reason,  therefore,  why  it  may 
not  be  so  transmitted  in  a  particular  case  falling  within 
the  operation  of  the  statute  of  James ;  and  there  never 
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was  one  which  came  more  completely  within  the  spirit        1820* 
and  very  language  of  that  act  than  the  present,  the  deed 
containing  all  the  expressions  employed  in  the  statute. 
In  Ex  parte  Matthews  (a)  Lord  Hardwicke  says,  "  A         Hay. 
mortgage  may  be  made  of  a  ship  at  sea ;   and  if  mort- 
gagee takes  all  methods  in  his  power  to  get  the  pos- 
session, such  as  bill  of  sale^  &c.,  it  will  be  out  of  the 
statute  of  Jac.  1.,  as  was  held  in  Brawn  v.  Heathcote; 
which  case  was  taken  notice  of  n  Ryal  v.  Rondes ;  other- 
wise no  security  could  be  made  of  a  ship  at  sea/'    If  in- 
deed the  ship  continues  at  sea,  the  case  does  not  seem 
to  (all  within  the  provisions  of  the  statute,    but  if  it 
returns,  the  statute  immediately  applies.    Ea  parte  Bat- 
son.  (i)   In  Ex  parte  Yallopj  the  Court  did  not  give  any 
decisive  opinion  against  the  doctrine  contended  for,  and 
in  Mestair  v.  Gillespie  (c),   the  Master  of  the  Rolls  ex- 
pressly recognizes   it ;  Robinson  v.  M^Donnel  (d)  is  ex.\ 
pressly  in  point,  and  though  now  U   be  reconsidered, 
may  be  dted  for  the  language  and  c  jinion  of  Lord  El* 
knborottgh. 

Parke,  in  reply.  Robinson  v.  ii^Donnel  and  Hay  v. 
Fairbaim  {e)  are  now  to  be  ref  nsidered  by  the  Court, 
and  the  other  authorities  do  no  come  up  to  the  point  of 
the  present  case.  The  clause  i  the  deed  which  enables 
the  bankrupt  to  retain  the  f  ip,  does  not  and  cannot 
enable  him  to  hold  himself  out  as  reputed  owner,  for 
every  one  is  able  to  inspect  le  register.  If  the  ship  had 
been  let,  and  the  lessee  jad  become  bankrupt,  that 
would  not  have  been  cor  iusive  on  the  true  owner,  and 
this  case  does  not  differ  /  jm  the  case  of  a  lessee. 


(a)  1  Fej*  sen.  a;*.  {d)  Sel<iv»  N.  P.  1141. 

{b)  ^  Bro,  Cb.Ca.  36a.  \e)  %  B.i^f  ji.  193. 

(f)  II  Ves.jun,  645* 

I  4  Dallas 


120  CASES  IN  TRINITY  TERM 

1820.  Dallas  C.  J.    The  general  question,  bere^  is,  whe- 

ther the  ship  Dolphin  was  in  the  possession,  order,  and 
disposition  of  the  bankrupt  at  the  time  of  the  bank- 
niptcy,  with  the  consent  and  permission  of  the  true 
owner  and  proprietor;  and  two  objections  have  been 
urged  against  the  claim  of  the  Defendants  in  error  to 
this  ship ;  one,  that  the  reputed  ownership  should  have 
been  found  by  the  jury,  —  that  it  has  not  been  found, 
—  nor  have  facts  been  found  on  which  the  Court  could 
infer  any  such  reputed  ownership;  —  the  other,  tliat 
the  possession  of  the  bankrupt  at  the  time  of  the  bank* 
ruptcy  could  not  constitute  a  reputed  ownership  under 
the  statute  ol£JameSf  inasmuch  as  by  the  register  acts  no 
one  can  be  reputed  owner  but  he  who  is  registered  as 
such. 

Upon  the  effect  of  possession  by  the  bankrupt  at  the 
time  of  the  bankruptcy,  with  respect  to  reputed  owner- 
ship, the  &cts  are  such  (here  his  Lordship  stated  the 
&cts  of  the  case)  that  it  is  impossible  to  conceive  a 
stronger  case  of  apparent  ownership,  continuing  up  to 
the  time  of  the  bankruptcy :  but,  independently  of  this, 
and  as  iar  as  the  conduct  of  the  assignees  could  afiect  it, 
the  property,  here,  would  pass  to  them ;  for,  at  the  pe- 
riod when  the  commission  was  sued  out,  the  ship  was 
on  a  voyage ;  and  in  every  case  of  a  transfer  of  a  ship 
at  sea,  the  assignee  must  do,  not  that  which  is  impos- 
sible, (namely,  possess  himself  of  the  ship  at  sea,)  bat 
what  he  can  do,  that  is,  assert  his  title  at  the  earliest 
period  when  he  can  make  it  available  by  taking  posses- 
sion. This  the  Defendants  in  error  did  on  the  ship's 
return,  and  as  soon  as  they  were  enabled  to  do  so  under 
the  commission  ;  and  the  question,  therefore,  comes  to 
this,  whether  the  register  acts  operate  as  a  repeal  of  the 
statute  of  James  ?  Now  those  acts  were  made  with  a 
view  to  very  different  objects.  —  The  register  acts  relate 

only 
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only  to  transactions  between  vendor  and  vendee;  to  1820. 
cases  of  real  ownership.  The  statute  of  James  was 
passed  to  prevent  tradesmen  from  being  injured  by  false 
credit  derived  from  apparent  or  reputed  ownership :  the  Hay 
case  of  apparent  ownership  is,  by  the  very  term,  opposed 
to  that  of  real  ownership,  and  therefore  cannot  fall 
within  the  purview  of  the  registry  acts.  The  vessel,  in 
the  present  case^  is  left  in  the  possession  of  the  bankrupt 
with  the  consent  of  the  true  owner  and  proprietor, 
and  I  agree  with  Lord  Ellenbormighf  that  "  these 
statutes  do  not  affect  titles  passing  by  operation  of  law, 
as,  to  executors  or  administrators  in  case  of  death, 
or,  to  assignees  generally  in  case  of  bankruptcy. 
In  these  cases  a  title  may  be  transmitted  without 
any  of  the  forms  required  by  the  statute;  and  if 
a  title  may  be  transmitted  without  these  forms  in 
cases  of  bankruptcy  generally,  we  see  no  reason  why  it 
may  not  be  so  done  in  a  particular  case,  falling  within 
the  scope  and  operation  of  the  statute  of  James,"  {a) 
That  is  the  true  ground  on  which  these  cases  are  dis- 
tinguishable; we  are  not  now  considering  the  case  as 
between  vendor  and  vendee,  but  as  between  an  assignee 
by  operation  of  law,  and  an  owner  who  has  permitted 
the  bankrupt  to  retain  the  vessel  in  his  order  and  dis- 
position. 

As  to  the  other  point,  I  will  only  say  that  sufficient 
facts  appear  on  this  record  to  refer  to  the  Court  the 
question  of  apparent  ownership ;  and  it  appears  to  us 
that  the  conclusion  to  be  drawn  is,  that  the  bankrupt 
was  in  possession  with  the  consent  of  the  true  owner 
and  proprietor.  A  reputed  ownership  in  goods  is  esta- 
blished by  the  fact  of  the  bankrupt's  having  the  order 
and  disposition  of  them  with  the  consent  of  the  true 
owner.     Here^  the  bankrupt  had  such  order  and  dis- 

(a)  Cited  in  Hay  w,  Fairbairn^  a  B.  tfy^.  196. 

VoLw  II.  K  position, 
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1820.        position  of  the  ship ;  and  we  are,  therefore,  of  opinion, 
,1    ^  that  the  judinnent  of  the  Court  of  King's  Bench  should 

MONKHOUSE    ,        ^  ,° 

V.  be  affirmed. 

Hay.  Judgment  affirmed  accordingly. 

RicuARnsoN  J.,  who,  while  at  the  bar  was  of  coun- 
sel in  the  cause  in  the  court  below,  was  absent. 


REGULA   GENERALIS. 
{ifUofy  term,  60th  G^.  III.  and  1st  Geo.  IW.) 

It  is  ORDEREn  by  the  Court,  that  from  and  after  the 
last  day  of  this  present  Hilary  term,  no  motion  shall  be 
made  at  the  bar  on  the  last  day  of  any  term  touching 
the  amendment  of  any  fine  or  recovery,  or  any  of  the 
proceedings  therein. 

R.  Dallas. 

J.  A.  Park. 

J.  BURROUGU. 
J.  RiCHARnSON. 
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AND   IN   THE   SUBSEQUENT  VACATION, 

In  the  First  Year  of  the  Reign  of  George  IV. 


George  Evans  Bruce   and    Andrew  Batwell      June  14. 

V.  Thomas  Bainbuidge. 

\-\lS  Honor  the  Vice  Chancellor,  by  an  order  in  this  The  devisor, 
cause,  dated  7th  March  last,  ordered  a  case  to  be  '>y  will,  left  all 
made  for  the  opinion  of  the  Judgt»s  of  this  Court,     This  personal 

estates"  to  his 
brother  ;  by  a  codicil  reciting,  that  since  the  making  of  the  will  his  brother  had  died, 
and  that  devi -or,  was  possessed  of  a  considerable  fortune  both  real  and  personal,  the 
(ievisor,  after  a  devise  to  nephew  ./.,  left  all  his  estate^,  lands,  and  tenements  in  if,, 
F.,  and  M.^  to  his  nephew,  G.  E.9  and  ofher  lands  to  nephew!>  L.  and  C,  respect- 
ively, none  of  them  to  come  into  possession  till  they  M'ere  respectively  of  age ;  and 
if  one  or  more  of  them  should  die  before  he  or  they  came  of  age,  the  estate  or  es- 
tites  of  him  or  them  so  dying  were  then  left  to  nephew  /.  and  his  issue  lawfully  begot- 
ten ;  and  if  J.  should  die  without  issue*  to  G.  E.;  and  for  default  of  such  issue  in  G.  £^ 
to  L  and  hi<  issue  ;  and  in  default  of  such  issue  in  Zr.,  to  C.  and  his  issue  ;   and  for 
liefault  of  such  issue  in  C,  to  nephew  S.  and  his  issue;  and  for  default  of  such  issue  in 
S ,  to  niece  K,  and  her  issue,  in  such  manner,  and  under  such  restrictions  and  limit- 
ttions  as  she  should  think  proper  to  dispose  of  the  same  among  her  isKue,  it  being  the 
intent  of  the  will  to  prevent  waste  by  making  the  several  children  of  G.  E.  tenants  for 
life  only.  Power  for  nephews  marrying  to  make  reasonable  settlements  on  their  wivesf 
ind  to  dispose  of  their  respective  estates  among  the  issue  of  such  marriages,  in  man- 
ner as  they  should  think  proper  to  limit  and  appoint  the  same.    The  residue  not  dis- 
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1 820.       case  first  set  out  the  will  of  Dr.  Lewis  Bruce  dated  the 
'      -  ■  '     22Hd  October^  1 788,  and  duly  executed  and  attested  to 
^.  pass  real  property.    The  will,  after  some  preliminary 

Bainbridqs.   matter,  proceeded  thus : 

^*  And  as  touching  and  concerning  all  the  real  and 
personal  estates  as  well  in  England  as  Ireland^  which  I 
Am  seised,  possessed  of,  or  otherwise  entitled  to,  either 
in  possession,  reversion  or  remainder,  after  paym^it  of 
said  debts  and  legacies,  I  give,  devise  and  bequeath  the 
«ame  in  manner  following,  that  is  to  say,  I  give,  devise 
and  bequeath  to  my  brother  George  Bruce^  Esquire,  of 
the  city  of  Cork^  all  my  real  and  personal  estate  in  lands^ 
tenements  and  hereditaments  or  otlierwise,  both  in  Eng"- 
iand  and  Ireland^  to  hold  to  him,  his  heirs  and  assigns, 
fox  ever,  subject  and  chargeable  with  the  payment  of  the 
aforesaid  debts,  and  subject  and  chargeable  a^so  with 
the  payment  of  the  several  annuities  and  legacies  here* 
after  given,  devised  and  bequeathed  by  this  my  will^— : 
and,  towards  the  conclusion,   contained  the  following 
clause:  ^^  All  the  rest,  residue  and  remainder  of  all  mjr 
real  and  personal  estates,  both  in  Englatid  and  Ireland^ 
)iot  heretofore  disposed  of,  I  give,  devise  and  bequeath 
unto  my  said  brother  Geofge  Bruce^  Esquire^  his  heirs, 
executors,    administrators  and  assigns  for  ever:    and 
lastly  I  do  hereby  appoint  my  said  brother  George  Brueef 
Esquire^  sole  executor  and  residuary  legatee  to  this  my 
Jast  wiU."     By  a  codicil,  dated   18th  February  1779, 
also  duly  executed  and  attested,  (which  recited  the  will 
«bove  referred  to  and  the  appointment  of  George  Bruee^ 
then  lately  deceased,  residuary  legatee  and  sole  exeeo* 
tor,)  Leans  Bruce  nominated  and  appointed  his  nephewa 
\fonaihan  and  George  Evans  Bruce  executors  of  his  will, 
in  the  room  of  their  &ther  deceased.     The  codicil  then, 
after  reciting  that  his  brother  deceased,   by  will,  ap« 
pointed  him,  Leons  Bruce^  residuary  legatee^  proceeded 
thus :  *^  And  whereas  I  am  seised  and  possessed  of  a 
considerable^^^ffuitf,  both  real  and  personal,  which  by 

4  my 
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mj  wil  I  did  intend  for  my  said  brother  deceased,  ex-        1 820. 
tept  mch  parts  thereof  as  are  therein  otherwise  disposed 
ef ;  now  I  do,  by  this  codicil,  will  and  dispose  of  the 
fcrtUDCB  aforesaid  in  manner  and  form  following :"  — 
(after  sundry  legacies,  and  a  devise  of  tithes  and  a  term  in 
lands  in  Ireland^  to  devisor's  nephew  Jonathan  Bruce) 
—  **To  my  nephew  George  Evans  Bruce  I  devise^  give 
and  bequeath  all  my  estates,  lands,  and  tenements  in  Hert'* 
firdtkirej  Finchley  and  Middlesex^  in  England^  which  I 
am  seised  or  possessed  of  in  right  of  my  late  wife.'*  Then 
after  some  further  devises  of  Irish  property  to  devisor's 
TUflkiertnLetDis  Bruce  and  Charles  Bruce^  respectivdy,  and 
kgades  to  other  relations,  and  friends,  the  codicil  pro- 
ceeded thvs :  ^  And  further  it  is  my  will,  that  my  said 
Bepbews  shall  not  be  entitled  to  the  actual  seisin  or  posses- 
rion  of  the  several  estates,  bequests  and  annuities  herein 
devised  and  bequeathed  to  them,  until  they  shall  respec- 
tively attain  their  several  ages  of  21  years  ;  and,  that  the 
ittues  and  profits  thereof,  over  and  above  what  shall  be 
diongfat  necessary  for  their  respective  maintenance  and 
education,  shall  annually  accumulate  for  their  respective 
«es  so  soon  as  they  shall  attain  the  several  ages  afore- 
said: and,  if  one  or  more  of  my  said  nephews  shall 
hsppen  to  die  before  he  or  they  shall  attain  his  or  their 
sge  or  ages  of  21  years  as  aforesaid,  then^  and  in  that 
case^  I  devise  and  bequeath  the  estate  and  estates  of 
what  nature  or  kind  soever  hereinbefore  devised  and 
bequeathed  to  him  or  them  so  dying,  to  my  nephew 
Jomtkan  and  his  issue  lawfully  begotten :  and,  if  the 
Hid  Jbnaihan  shall  happen  to  die  without  issue,  then  I 
devise  and  bequeath  the  estates,  which  he  shall  derive  or 
be  entitled  to  under  and  by  virtue  of  this  my  will,  to  his 
wot  brother  George  Evans  Bruce  f  and,  for  de&ult  of 
todi  issoe  in  the  said  George,  then  the  estates  of  the 
nid  Jonathan  and  George  to  go  to  and  vest  in  my  ne- 
|bew  I^emh  and  his  issue  aforesaid;  and,  in  default  of 
«rii  issue  in  the  said  Lewis,  then  the  estates  of  the  said 
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1820.        JomUhan^  George  and  Ij&wis  to  go  to  and  vest  in  my- 
^'^        nephew  Charles  and  his  issue  as  aforesaid  ;  and,  for  de-. 
V  fiiult  of  such  issue  in  the  said  CharleSy  then  the  estates 

BAiNBRiDaSi  severally  herein  devised  and  bequeathed  to  his  brothers 
aforesaid  to  go  to  and  vest  in  nephew  Saul  and  his 
issue  in  like  manner ;  and,  for  detault  of  such  issue  in 
the  said  Saulf  then  the  whole  of  the  estates  devised  and 
bequeathed  to  her  brothers  as  aforesaid  to  go  to  and  vest 
in  my  niece  Caiherine  Bruce  and  her  issue,  in  such 
manner,'  and  under  such  restrictions  and  limitations  as 
she  shall  think  proper  to  dispose  of  the  same  to  and 
amongst  her  said  i^sue ;  it  being  the  intent  and  meaning 
of  this  my  will  to  prevent  waste  by  making  the  several 
children  of  my  brother  George^  deceased,  tenants  for  life 
only.  And  further,  it  is  my  will,  that  such  of  my  said 
nephews  as  shall  marry  shall  be  authorised  hereby  to 
make  reasonable  settlements  upon  such  wives  as  they  and 
each  of  them  shall  take,  and  dispose  of  their  respective 
estates  to  and  timong  the  issue  of  such  marriages  in  such 
manner  as  they  sliall  think  proi>er  to  limit  and  appoint 
the  same."  After  a  pecuniary  legacy  to  Catherine 
Bru^ef  the  codicil  then  proceeded  as  follows:  **  All 
the  rest  and  residue  of  my  worldly  substance,  of  what 
nature  and  kind  soever  or  wheresoever  not  already  dis- 
posed of  by  this  my  codicil  or  by  my  last  will,  to  which 
this  is  annexed,  I  devise,  give  and  bequeath  to  my  ne- 
phews  and  niece  aforesaid,  except  my  nephew  Se^df  Yibo 
is  to  take  no  part  thereof,  being  amply  provided  for 
otherwise,  to  be  divided  among  them,  share  and  share 
alike,  at  their  respective  ages  of  21  years;  and,  if  one  or 
more  of  them  shall  happen  to  die  before  he,  she  dt 
they  shall  severally  attain  his,  her  or  their  respective  age 
or  ages  of  21  years;  then,  I  will  and  direct,  that  the 
share  or  shares  of  him  or  them  so  dying  shall  go  to  the 
survivors  and  survivor  of  them." 

The  question  for  the  opinion   of   the  Court  was^ 
<^  What  estate  did  George  Evatis  Bruce  take  under  the 

wiU 
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will  and  codicil  of  Dr.  Lewis  Bruce  or  either  of  them  in       -l8£0. 
an  estate  situate  at  Totteridgei  in  the  county  of  Herts.**        LT'  ' 

L/rwes  Seijt.,  (with  whom  was  Lens  Serjt.)  for  the    ftAiNBMDOE. 
PUuntifF.      By  the   first  devise  in    the   codicil  to  the 
PlaintifF  Bruce  under  the  word  estates^  accompanied  as  it 
IB  there,  he  certainly  would  have  taken  a  fee.     Holdfast^ 
dem.  Cooper  J  v.  Marten  (a),  Fletcher  v.  Smiton  (ft),  Roef 
iem,  Childi  v.  Wright  {c).     If,  however,  it  be  contended 
that  the  words  of  the  devise  over  to  the  other  nephews  are 
inconsistent  with  the  grunt  of  a  fee  to  the  Plaintiff,  those 
words  are  at  least  sufficient  to  give  him  an  estate  tail;  for 
the  word  issue  in  a  will  is  equivalent  to  heirs.       King  v. 
Meilmg  (d)^  a  leading  authority  on  these  points,   is,  as 
reported  in  2d  Levinz^  almost  the  same  as  the  present 
CMC.     The  power  given  to  the  nephews  to  make  settle- 
ments on  their  marriage  does  not  narrow  the  construe- 
tiOD,  it  being  as  necessary  for  a  tenant  in  tail  to  have  a 
power  in  order  to  enable  him  to  make  a  settlement,  as 
fer  a  tenant  for  life.     Besides,  the  estates  of  the  nephews 
are^  in  case  of  their  deaths,  devised  over  to  the  niece; 
but  a.  mere  life  estate  could  not  be  the  subject  of  a  de- 
vise oyer.     The  words,  ^^  it  being  the  intent  and  mean- 
ing of  this  my  will,  to  prevent  waste,  by  making  the 
•evtttd  children  of  my  brother  tenants  for  life  only," 
dnnigh  in  a  certain  degree  expressive  of  intention,  give 
no  estate,  and  therefore  can  only  operate  as  a  condition ; 
SB  sack,  they  are  void,  and  cannot  control  the  intent 
bcfinre  clearly  expressed,  to  give  the  nephews  an  estate 
tsiL:   To  this  effect  is  the  rule  as  to  intention  laid  down 
by  Feame.  {e).     As  a  question  of  intent,  therefore,  it  is 
dear,  from  the  whole  codicil,  that  the  devisor  meant  to 
give  his  nephews  an  estate  tail,  and  such  intent  cannot 

(«)  I  r.  R.  All'  58.    3  tCeb.  A^•  S^*  95-     ^ollf 

(M  %  T.R.  656.  101. 

(t)  7  Eajtt  15^.  (/)   6  Ed.  166.  to  17a. 

(d)  I  Trff/r.  114. 115.  iLev» 
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1820.  be  Sficrificed  U>  those  latter  words,  which  amount  to  no 
other  than  a  condition  inconsistent  with  the  preceding 
grant,  (a) 

Bosanquet  Seijt,  (with  whom  was  Vaughan  Seijtt) 
ctmtrd.  By  the  express  words  of  the  devisor,  the 
Fl«ntiff  takes  only  an  estate  for  life.  The  particular 
intent  must,  it  is  said,  be  sacrificed  to  the  general,  where 
both  cannot  stand  together;  but,  in  the  endeavour  to  pre- 
serve the  general  intent,  nl  the  expense  of  the  particular^ 
both  of  them  have  too  frequently  been  sacrificed ;  and 
the  Court  will  not  carry  the  rule  further  than  it  has  cat- 
tended  already.  In  Pierson  v.  I^ydcers  {b)  Lord  £Bbi- 
borough  says,  ^  It  is  very  doubtful  in  all  these  casoo 
whether  we  do  not  act  contrary  to  the  real  intenticm  of 
the  ttttator  in  giving  more  than  a  life  estate  to  the  fint 
taker;''  and  WiUes  C.  J.  says  (c),  quoting  BeynoUMJ., 
^  Shall  not  a  man  be  allowed  to  speak  his  own  mina  in 
a  will?  Surely  a  man  ought  to  be  allowed  to  do  so:  and 
yet,  if  we  consider  how  miserably  some  wills  have  been 
tortured,  we  may  fairly  say  that  this  is  a  privilege  not 
always  allowed  to  testators."  It  is  true^  that  where  the 
general  intent  cannot  be  effected  without  giving  the  de> 
visee  an  estate  tail,  that  construction  must  be  put  on  a 
devise^  iMngley  v.  Baldwin  {d) ;  but  that  is  not  necessaiy 
here;  and  independent  of  the  express  words,  it  is  dear 
the  devisor  meant  the  nephews  only  to  have  an  estate  lor 
life.  If  they  marry  and  have  issuer  that  issue  is  not  to 
inherit  in  the  ordinary  way,  but  to  take  dlstribntively 
under  the  appointment  of  their  parents :  and  yet  it  ia 
contended,  that  one  nephew  may  take  an  estate^  su£fer  a 
recovery,  and  defeat  this  disposition  to  the  future  grand 
nephews.    Issue  may  be  applied  as  a  word  of  purchase 

(a)  See   Feame^s  Renu  256.  (c)lTiGingery.WbitetWilliS% 

^$t,  Set  ^ho  SeaUv,  Barter^  %  ^S"^' 

B»(5f  P.  485.    and   Dev,  Jeni,  (J)    In   jlttortuj-Generai  ▼. 

CoUy,  Goldsmith^  T  Taunt •%Q^.\  Sutton.    i»P,fFmj»s^ 


{h)  s  East,  548. 


or 


IN  THE  First  Yeab  op  GEO.  IV.  12^ 

or  limitation,  accordingly  as  the  intent  of  the  deyisor        1820. 
may  require,  (a).     The  provision  made  for  the  grand  ne-     ^  *-  *  * 
phews  shews,  that,  with  respect  to  them,  it  is  used  as  a  ^. 

word  of  purchase,  and  the  sense  there  affixed  to  it  must  go-  Bad^bridqe. 
vecn  the  sense  in  which  it  is  to  be  applied  in  the  rest  of 
the  will.  Robinson  v.  Robinson  (6),  Hockley  v.  Maw- 
bey  {e)^  and  Doe^  denu  Wright^  v.  Jesson{d)^  especially 
the  latter,  seem  to  rule  the  present  case.  In  Doe  ▼. 
Jesson  the  pow^r  in  the  parent  to  appoint  among  his 
children,  was  one  of  the  reasons  for  holding  that  he  had 
only  an  estate  for  life,  notwithstanding  the  devise  was  to 
such  heirs  of  his  body  as  the  parent  should  appoint. 
Upon  the  authority  of  that  case,  too,  the  same  construc- 
tion most  be  put  by  the  Court  upon  the  word  issue,  in 
the  first  part  of  this  codicil,  as  has  been  put  by  the  da- 
viior  himself  in  the  latter  part,  and  the  children  must 
take  distributively  as  purchasers.  A  life  estate,  here, 
will  also  be  consistent  with  the  testator's  general  intent : 
for,  though,  in  some  cases,  if  the  first  taker  have  only  an 
estate  for  life,  the  property  may,  in  consequence  of  his 
having  no  larger  estate,  go  over  to  a  stranger  to  the  ex- 
duttcn  of  someof  the  blood  of  the  first  taker;  yet,  here, 
that  inconvenience  is  avoided  by  the  parent  having  a 
power  to  appoint  a  fee  among  his  children.  It  is  not 
necessary,  here,  to  argue  what  could  be  the  effect  of  the 
parent's  omitting  to  appoint,  or  to  enter  into  the  dis- 
tinGtion  between  powers  and  trusts ;  though  it  is  pro- 
bsUe  that,  if  the  parent  omitted  to  appoint,  a  Court  of 
equity  would  consider  him  as  a  trustee,  and  appoint  in 
his  stead:  Br&ism  v.  Higgs.  {c) 


in  reply.     The  codicil  no  where  enables  the 
parent  to  appoint  a  fee  among  his  children :  he  has  only 

(«)  By  Wilmot  C.  J.,  in  Roe         {d)  $  iV.  fcf  S.  95. 
f'bmw^  %JVilj.^2i.  ie)  4  Tri,  JuH.  708.      5  Teu 

(k)  J  jBtf  rr.  58.  J  tin,  495, 

\c)    I  Fej'Jun,  14^. 

L   1  a  bare 
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J  820.       a  bare  power  of  appointment,  without  any  mention  of 

_   "  ~      the  quantity  of  estate  to  be  appointed.     The  cased  cited 

^,  do  tiot  affect  tlie  terms  of  the  present  will,  and  Doe  v. 

Bainbridgb.    Jesson  is  clearly  distinfiruishable;  for,  there,  the  devisee 

had  only  a  life  estate  given  him  in  the  first  instance. 

Cur.  adv.  vuU. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel,  we 
have  considered  it,  and  are  of  opinion,  that  the  Plaintiff 
George  Evans  Bruce^  took  an  estate  for  his  life  only  in 
the  estate  in  question  in  this  cause. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 
J.  RlCHAHD80II» 


(IN  THE  EXCHEQUER  CHAMBER.) 


June  11.  {a) 


Home  v.  Lord  F.  C.  Bentinck. 


^HE  Plaintiff  declared  against  the  Defendant  for  a 

libel.     The  declaration,  which  consisted  of  several 

counts,  setting  forth  various  parts  of  the  libel,  with  the 


The  com- 
inander-in- 
chief  of  the 
tnny,  having 
directed  an 

assemblage  of  commisdoned  military  ofiicere  to  hold  an  enquiry  into  the  conduct  of 
H.,  a  commissioned  officer  in  the  army  ;  and  H.  having  sued  the  president  of  the 
enquiry  for  a  libel  stated  to  be  contained  in  the  report  thereupon  made :  Heldy  that 
this  report  w^s  a  privileged  communication  ;  that  it  was  properly  r^ected  as  evi- 
dence at  the  trial ;  and  that  an  office  copy  of  the  same  was  also  properly  rejected. 

(a)  The  CMi  oi  Monkbotue  v.     which    is    accidentally   omitted, 
Hajf    (tfiy//,  IJ4.)  the  date   of     wa»  decided  on  this  day. 

pub- 
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publication  of  which  the  Defendant  was  charged,  Stated        1820. 
in  the  first  count,  by  way  of  inducement,  that  before  and 
at  the  time  of  the  commission  of  the  offence  charged,  the 
Plaintiff  was  a  lieutenant-colonel  in  his  majesty's  army, 
that  he  had  been  engaged  in  a  certain  mining  adventure, 
carried  on  under  the  firm  of  Salisbury  and  Co.,  and  that 
in  the  Court  of  Chancery,  an  injunction  had  been  ob- 
tained, restraining  the  Plaintiff  from  accepting  or  indors- 
ing bills  in  the  name  of  the  persons  trading  as  aforesaid  ; 
that  he  had  never  been  guilty  or  suspected  to  have  been 
guilty  of  unfair,  dishonest,  or  improper  conduct  in  the 
partnership  concern  ;  or  of  any  wilful  or  fraudulent  se- 
creting or  withdrawing  himself  from  the  service  of  any 
process  of  the  Court  of  Chancery,  or  of  any  other  im- 
proper conduct^  but,  on  the  contrary,  had  always  hither- 
to conducted  himself  in  a  fair  and  honest  manner  in 
his  transactions    with  his  partners,  and    in    all  other 
transactions,  and  in   every  respect  in  a  manner  worthy 
of  his  character  and   situation  as  a  gentleman  and  an 
officer  in  his  majesty's  service. 

The  last  count  of  the  declaration  (in  which  the  whole 
of  the  libel  charged  was  set  out)  stated,  that  whereas  the 
Defendant  was  appointed  with  six  other  persons  by  his 
royal  highness  the  Duke  of  Yorkj  commander-in-chief  of 
his  majesty's  forces  by  land,  to  enquire  into  the  conduct 
of  the  Plaintiff  in  the  mining  adventure,  in  the  first 
count  of  the  declaration  mentioned :  and  whereas  the 
Defendant  was  appointed  to  preside  at  the  deliberations 
of  the  said  persons,  and  to  report  to  the  said  Duke, 
the  opinion  of  the  said  persons  touching  the  conduct  of 
the  Plaintiff  in  the  said  mining  adventure ;  and  although 
it  was  the  duty  of  the  Defendant  to  report  truly  the  opi- 
nions of  the  said  persons,  yet  the  Defendant  well  know- 
ing, &c.  but  wrongfully  intending  to  injure  the  Plaintiii^ 
and  to  deprive  him  of  the  countenance  and  good  opinion 

of 
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1880.        of  the  Duke  of  Yartj  fidsely  and  injurionsly  suggested 
^  „'     ^      and  represented  to  the  Dake  of  York^  that  the  said  per- 
^.  sons  so  appointed  as  aforesaid,  had  unanimously  agreed 

BiDiTiNCK*    in  certain  opinions,  there  following,  of  and  concerning  the 
Plaintiff  as  such  officer,  and  his  conduct  in  the  mining 
adventure^  viz.  ''1st.  That  Lieutenant-colonel  Home  be- 
came a  partner  in  the  firm  o{  Salisbury  and  Co.  2d.  Hiat 
Lieutenant-colonel  Homcj  as  appears  in  his  letter  marked 
No.  3.,  expressed  himself  perfectly  satisfied  with  and  gate 
his  consent  to  any  arrangement  that  might  be  made  by 
the  managing  partner  of  that  concern.      3d.  That,  not- 
withstanding an  agreement  entered  into  by  the  co*part- 
ners,  viz.  that  no  one  but  the  managing  partner  should 
draw  or  indorse  bills,  Lieutenant- colonel  Hom^s  brother, 
David  Homej  did  draw  bills  to  a  larger  amount  than  the 
sum  vested  by  Lieutenant-colonel  Home  in  the  said  con- 
cern, which  bills  were  accepted  by  Lieutenant-colonel 
Home  J  on  the  firm  ofSaKsbwy  and  Co.    It  is  necessary 
here  to  observe,  that  Lieutenant-colonel  Home  declares 
his  ignorance  of  the  articles  of  agreement,  which  he  af- 
firms he  never  saw ;  and,  moreover,  that,  in  those  arti- 
cles  restricting   any   but  the  managing  partner  from 
drawing  or  indorsing  bills,   the  word  accept  does  not 
appear.     The  other  partners,  however,  maintain  that  it 
was  understood  by  them,  that  they  were  equally  re- 
stricted firom  accepting  bills.     The  court  think  them- 
selves   further   called    upon    to   observe^    that   Lord 
EllenBorougk  in  his  charge  to  the  jury,  in  an  action 
in    which    Lieutenant-colonel    Home  was    Defendant, 
considers  the    bills  drawn  by    David  Home^   in    the 
same  light   as   if  drawn  by  his  brother  Lieutenant- 
colonel  Home.      4th.   That  Lieutenant-colonel  Home 
took  measures  to  avoid  receiving  personally  the  Lord 
Chancellor's  injunction,  restricting  him  from  drawing, 
accepting,  and  indorsing  bills  oo  the  firm  of  Salisbury 

and 
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and  Catand^  in  the  stqpt  taken  by  him  to  avoid  the  Lord        1820. 
Chanoelloi^g  injunction,  as  well  as  what  subsequently        „' 
took  place  betweoi  himself  and  Quarter-master  Weston^  ^.  ^ 

the  conduct  of  Lieutenant-oolonel  Home  does  not  appear  taNTmoK^ 
to  have  been  actuated  by  those  high  and  delicate  fiselings 
of  bononr,  which  in  all  transactions  of  life  ought  to  in- 
flnence  an  oflScer  of  his  high  rank  and  reputation." 
Whereasi  in  truth  and  in  fiu^  the  said  persons  so  ap- 
pomtcd  as  aforesaid,  at  the  time  of  the  Defendant's 
making  the  said  representation  to  the  Duke  of  York  did 
not,  nor  did  they  at  any  other  time^  unanimously  agree 
in  the  said  opinion ;  by  reason  whereof  the  Plaintiff 
was  greatly  injured,  &c.,  andalsobyreoson  whereof  his 
Royal  Highness  George  Prince  of  Walesy  Regent  of  the 
miited  kingdom,  &c.,  acting  in  the  name  and  on  the  be- 
half of  his  majesty,  did  deprive  the  Plaintiff  of  his  rank 
ef  heutenaut-colonel,  in  the  service  of  his  majesty,  and 
did  also  deprive  him  of  his  commission  of  captain  in  his 
nujesty's  third  regiment  of  foot  guards,  &c.  &c.  (a). 
Plea  not  guilty. 

At  the  trial  before  Abbott  C.  J.  {GuUdhall  sittings  be- 
fore Michaelmas  term  1819,)  Sir  Henry  Torrens  proved 
that  the  Plaintiff  was,  at  the  time  of  the  transactions 
in  question,  lieutenant-colonel  in  the  army,  and  captmn 
in  the  third  regiment  of  foot  guards ;  the  Defendant  a 
major-general,  and    at  the  time  of  such  transaction 
cdonel  in  the  army :  that  the  witness  was  military  secre- 
tary to  his  Royal  Highness  the  Duke  of  York,  com- 
mander-in-chief of  his  majesty's  forces;  that  the  witness, 
as  such  military  secretary,  was  in  possession  of  the  minutes 
of  a  court  of  inquiry  held  by  the  directions  of  the  com- 
mander-in-chie^  of  which  the  Defendant  was  the  pre- 
sident ;  that  Ae  coiurt  of  inquiry  consisted  of  several 

(m)  Lots  of  the  society  of  friends,  &c.  was  also  alleged. 

Other 
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.IK20.        Otlier  military  officers  as  well  as  the  defendant,  and,  that 
the  inquiry  was  directed  by  the  commander-in-chief  to 
(lemade  by  s|ich  court  upon  the  conduct  of  the  plaintiff; 
tliat  t^e  minutes,  so  in  possession  of  the  witness,  were 
the  minutes  of  the  proceedings,  evidence,  and  judgment 
of  the  said  court  of  inquiry,  and  were  delivered  by  the 
Defendant,  as  president  of  the  said  court,   personally 
to  the  commander-in-chief,  as  the  report  of  the  said 
court  upon  that  inquiry ;  and,  that  the  commander-in- 
chief  deposited  these  minutes  in  the  office  of  the  com- 
mander-in-chief, and  the  same,  by  being  so  deposited, 
faiecame  and  were  under  the  care  and  in  the  .custody  of 
the  said  Sir  Henry  Torrcns^  as  such  military  secretary* 
The  counsel  for  the  Defendant  then  insisted,  that  the 
said  minutes  could  not  be  admitted  and  allowed  to  be 
i^ad  in  evidence;  and  the  counsel  for  the  Plaintiff  in- 
sisted that   such  minutes   ought    to   be  admitted   and 
allowed  to  be  read  in  evidence  for  the  Plaintiff.     Abbott 
C  J.  thereupon  delivered  his  opinion,  that  the  said  mi-^ 
nutes  ought  not  to  be  read  in  evidence.     The  counsel 
for  the  Plaintiff  then  tendered  a  copy  of  the  said  mi- 
nutes in  evidence  for  the  Plaintiff,  delivered  from  the 
office  of  the  commander-in-chief;  but  Abbott  C.  J.  de- 
Uvienred  his  opinion,  that  such  copy  ought  not  to  be 
riead  in  evidence ;  and  under  his  direction  the  yiry  found 
a  verdict  for  the  Defendant.      The   counsel  for  the 
Plaintiff,    thereupon,    tendered    to   the   Chief  Justice 
a  bill  of  exceptions,    containing  the  several   matters 
so   offered  in   evidence,    whereunto  his    lordship    set 
bjs   seal,   according  to   the   statute.      Judgment    hav- 
ing passed  for    the  Defendant    below,    the    Plaintiff 
belpw    assigned   errors ;    and,    the   Defendant    below 
haying  joined  in  error,  the  case  now  came  on   to  be 
argued. 

EvanSf 
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EvanSf  Joshua,  for  the  Plaintiff,    in   error.      The 
matter    set    forth  in  the  declaration  is  clearly   libel* 
lous, .  Bell  V.  Sione  (a),    Thorley  v.  Lord  Kerry  (6) ; 
and,,  at  all  events,  when  followed  by  the  consequences' 
there  stated,  b  clearly  actionable,  Moore  v.  Meagher,  (c) 
If,  however,  the  Court  should  reject  the  only  evidence 
which  can  prove  the  existence  of  this  libel,  such  re*^ 
jection  will,  in  fact,  be  a  decision  that  the  libel  in  ques-^ 
tion  is  one  for  which  the  party  libelled  can  bring  no 
action ;  one,  which  the  party  publishing  is  privileged  to 
publish.     Now  the  only  cases  in  which  a  person  may* 
speak  or  write  to  the  discredit  of  another,    and   on 
which   the  person  so  injured  cannot  bring  an  action, 
are  the  cases   of  judges  and  jurors,   Stdton  v.  John^ 
stone  (^),  Jekyll  v.  Sir  J.  Moore  {e),  witnesses,  and  par^ 
ties  speaking  in  courts  of  justice :  but  any  further  ar* 
gument  upon  this  class  of  cases  is  unnecessary,  ii;  as  will 
lie  clearly  shewn,  the  court  of  inquiry  was  not  a  legal 
court.  It  has  been  holden,  too,  that  counsel  mayjustify  the 
use  of  defamatory  expressions,  but  with  this  restriction, 
that  they  must  be  su^ested,  and  pertinent.  Brook  y. 
Montague{f).    So  a  master  will  not  be  liable  in  damages 
for  speaking  ill  of  a  servant  whose  character  he  is  re- 
quested to  give,  provided  such  master  can  clearly  shew 
that  he  has  spoken  conscientiously  and  without  malice. 
But,  in  these  cases,  the  Plaintiff  is  always  allowed  to  shew 
malice,  if  he  can,  Rogers  \.  CliJion(g\  Rexy.  Waringfji). 
The  Defendant  was  neither  master  nor  counsel  to  the 
Plaintiff;  and  the  cases  cited  prove  how  careful  the  law  i» 
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(fl)  iBos.tff  Pul.  331. 
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to  prevent  unnecessary  injiity  being  done  to  the  cbarac- 
tera  of  individuals*  There  are  also  certain  cases  of  con- 
fidential communication,  in  which  it  has  been  holden, 
that  a  person  bandJULe  advising  his  friend  not  to  trust 
a  third  person,  is  not  liable  to  an  action,  Heroer  v. 
Damon  (a),  Vanspike  v.  CUyson  (6),  M^DougaU  v*  Cla^ 
ridge  {c\  Cleaver  v.  Sarraude  (c),  Dwman  v.  Bigg  {d\ 
Barbaud  V*  Hookkam  (e). 

But,  in  all  cases  of  confidential  communication,  it  is 
essentially  necessary  that  the  person  making  an  enqiaffy 
should  be  directly  interested  in  the  object  of  the  enquiry^ 
and  that  the  person  communicating  should  commn- 
nicate  only  the  result  of  his  own  knowledge,  and  to  the 
person  interested ;  ndther  can  information  be  given  affect^ 
ing  the  character  of  the  party,  in  any  point  save  that  about 
whidi  the  person  enquiring  is  interested ;  and,  when  die 
question  has  been  as  to  the  solvency  of  a  trader,  the 
skill  or  honesty  of  an  attorney  or  steward,  the  person 
communicating  has  never  beat  permitted  to  defiunethe 
character  of  the  party,  by  stating  matter  totally  irre- 
levant, as,  that  he  was  a  bigamist.  If  a  man  giving 
advice,  calls  another  a  thief,  it  is  not  necessary  to  leave 
it  to  the  jury,  whether  such  language  is  a  confidential 
communication  (y*)«  The  libel,  of  idiich  the  Plaintiff 
complains,  has  no  one  quality  of  a  confidential  commu- 
nication ;  it  is  written  by  persons  no  way  interested ; 
it  is  written  to  the  commander-in-chief,  but  does 
not  contain  one  word  as  to  the  Plaintiff's  mflitary 
conduct ;  it  makes  no  complaint  of  the  Plaintiff's  ccm- 
duct  with  respect  to  the  Defendant     It  is  not  the  result 


'a)  BuiLN.P.%* 
h\  Cro.SUz,  541, 
*r)   I  Campb.  467. 
(d)   U.  169. 


(e)  s  S^  xo9» 
{/)    I  Brod.  bf  Bit^.  Z.f  fer 
RicbardjonJ»f  inGodjon  r.Htime. 
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of  the  Defendant's  own  knowledge}  but  of  a  public  ex- 
amination of  persons  in  the  presence  of  numerous  spec* 
tators.  The  libel  is  not  a  statement  of  facts,  it  is  a  direct 
censure  of  the  Plaintiff's  conduct  and  character.  *^  If  a 
felony  be  committed,  it  is  a  good  cause  to  arrest  one  for 
Monyj  but  not  to  speak  words  to  defame  one."  Scarlett 
V.  Stile  (a).  If  the  Defendant,  in  Barbaud  v.  Hookham^ 
instead  of  acting  on  his  own  knowledge^  had  enquired 
from  difierent  persons  what  they  knew  to  the  disadvan- 
tage of  the  Plaintiff,  and,  in  consequence  of  de- 
fiunatoiy  stories  told  by  such  persons,  had  made  the 
rqport  to  the  committee^  there  can  be  no  doubt  that 
sudi  conduct  would  have  furnished  suiBcient  evidence 
of  malic^  and  would  have  deprived  him  of  all  protection 
which  he  derived  from  his  confidential  communication. 
In  Brawn  v.  Croome  (6),  Lord  EUenborough  held,  that 
an  advertisement  in  a  public  paper,  strongly  reflecting 
upon  the  character  of  an  individual  who  had  been  de- 
clared bankrupt,  was  libellous;  though  published  with 
the  avowed  intention  of  convening  a'  meeting  of  cre- 
ditors for  the  purpose  of  consulting  upon  the  means 
proper  to  be  adopted  for  their  own  security,  if  the  l^gal 
otgect  might  have  been  attained  by  means  less  injurious. 
If  a  person,  instead  of  privately  enquiring  whether  his 
servant  or  tradesman  is  trustworthy,  an  attorney  intelli- 
gent,  or  the  like,  were,  by  himself  or  deputy,  to  sum* 
mon  the  servant's,  trader's,  or  attorney's  friends  and 
enemiesy  and  examine  them,  not  only  on  those  mat- 
ters, but  on  the  domestic  conduct  of  the  parties,  it 
cannot  be  doubted  that  such  a  mode  of  enquiry  would 
be  iHegBl  and  actionable :  in  such  a  course,  there  is  none 
of  the  confidence^  none  of  the  secrecy,  always  required, 
when  the  characters  of  individuals  are  in  question,  but 
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a  court  of  justice  is  erected,  at  once  dangerous  and  il- 
legal* The  libel  in  question,  then,  cannot  be  considered 
as  a  confidential  communication  made  by  individuals : 
the  facts  that  the  libel  of  which  the  Plaintiff  complains 
was  the  production,  not  of  one  person  deputed  to  make 
enquiries,  but  of  several,  and  that  they  made  those  en- 
quiries, not  secretly  and  confidentially,  but  assuming 
to  be  a  court  of  justice,  are  sufficient  to  prove  it  not  a 
confidential  communication.  Unless  the  assemblage  of 
officers  can  be  supported  as  a  legal  court,  or  as  a  legal 
commission,  the  Defendant  can  only  be  considered  as  an 
individual,  and  must  plead  the  truth  of  the  libel,  if  he 
can,  in  justification ;  the  mockery  of  a  court  of  justice^ 
instead  of  palliating,  must  aggravate  his  offence,  if 
what  he  has  published  be  false  and  malicious.  Nor  cad 
he  be  justified  in  consequence  of  any  authority  which 
he  may  have  received  irom  the  commander-in-chief! 
High  as  that  commander  is  in  rank  and  situation  in  this 
kingdom,  he  is  but  a  subject,  and  cannot  claim  any  pri- 
vileges as  commander-in-chief,  to  which  the  meanest 
subject  in  the  land,  if  appointed  to  the  office,  would 
not  be  entitled.  If  the  commander-in-chief  has  the 
power,  every  person  in  the  employment  of  government 
has  the  power  of  directing  what  enquiry  he  may  choose 
into  the  conduct  of  any  persons  holding  any  place  or 
office  at  the  will  of  the  sovereign  ;  and,  if  the  persons 
directed  to  inquire  are  protected  in  whatever  calumnies 
they  may  falsely  and  maliciously  state,  no  slavery  that  ever 
existed  would  be  comparable  to  it ;  for  there  is  scarcely 
any  person  of  the  rank  of  a  gentleman  in  this  country, 
who,  in  some  way  or  other,  may  not  hold  a  situation 
at  the  will  of  the  sovereign.  The  Lord  Chancellor, 
all  Privy  Councillors,  the  Attorney  and  Solicitor  Gene- 
ral, all  justices  of  the  peace,  all  officers  in  the  customs 
and  excise,  all  officers  in  the  army  and  navy,  all  bar- 

7  risters, 
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riiter^  all  attornies  would  be  subject  to    such    en-       1820. 
qoiry:  but  it  never  can  be  argued,  that  any  depart-       xj^      ' 
meat  of  his  majesty's  government  may  direct  enquiries  ^, 

to  be  made  into  the   public  or  private  conduct  of   Bkntinck. 
an  individual^  and  may  authorise  the  writing  of  fiilse 
and  malicious  libels  against  him*     It  is  unnecessary  to 
die  authorities  or  adduce  arguments  to  prove  that  no 
subject  of  this  realm  can  appoint  a  commission  or  erect 
a  court,  without  authority  either  from  the  sovereign  or 
the  Ic^gislature.     If  the  defendant  and  the  other  officers 
had  any  such  authority  to  sit  as  a  court  of  justice,    it 
was  incumbent  upon  him  to  have  shewn  it :  he  did  not 
and  could  not  do  so.     To  give  the  Defendant  every  ad- 
vantage in  the  argument,  let  us,  however,  go  the  length 
of  presuming   that  the   Defendant  and  other  officers 
were  commanded  even  by  his  majesty  himself  (although 
such  was  not  the  case)  to  enquire  and  give  an  opinion  on 
the  Plaintiff's  character  and  conduct ;  it  will  now  be 
proved  that  the  sovereign  himself  could  not  legally  erect 
such  a  tribunal.     If  their  authority  was  derived  from  that 
high  source,  they  must  have  constituted  cither  a  court 
or  a  commission ;  there  is  no  other  expression  that  can  be 
used  for  the  purpose  of  describing  them ;  the  following 
description  of  courts  of  enquiry  is  given  by  a  writer  on 
military  tribunals  {a) :  ^'  A  Court  of  Inquiry  is  of  a  very 
delicate  nature ;  a  number  of  officers  are  assembled  to  in- 
quire into  an  officer's  supposed  misbehaviour,  and  I  have 
known  them  ordered  to  give  their  opinions  in  writing  to 
the  person  who  ordered  them  to  assemble,  that  he  may 
judge  from  their  determination,   if  there  is   sufficient 
matter  to  bring  him  to  a  general  court-martial.     There 
is  no  article  of  war  for  this  kind  of  proceeding,  and 
though  it  has  frequently  been  complained  ol^  because 
the  members  are  not  sworn,  and  that  its  opinions  may 

(a)  S/mcj  MiL  Diet,  iub  trot.  Court • 
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1 820*       influence  a  general  oourt^martiali  yet  reason  has  hitherto 
^  '^  been  unsuccessful   in  its  endeavours  to    abolish   this 

^^  unequitable  custom  of  the  army."      In  all    military 

BxNTiNCK.   writers  it  is  stated,   that  the  members  of  a  court  of 
enquiry  are  not  sworn,  nor  do  the  witnesses  give  their 
evidence  on  oath,  neither  can  any  person  be  legally 
obliged  to  furnish  information  or  give  his  testimony. 
The  method    of  proceeding,  and  the  constitution  of 
courts  of  inquiry,  are  in  direct  contradiction  to  the  course 
of  proceeding  by  the  common  law  of  the  land.  The  pre* 
rogative  of  the  sovereign  in  erecting  courts  of  justice, 
is  thus  laid  down  in  ComyrCs  Digest  (a),  "  The  king,  by 
his  prerogative,   may  make  what  courts  for  the  admi- 
nistration of  the  common  law,  and  in  what  places  he 
pleases,  but  the  king  cannot  erect  a  court  of  chancery  or 
conscience,  nor  grant  to  a  court  that  it  may  proceed  by 
civil  law :  nor  can  he  by  charter,  or  commission,  alter  the 
common  law.  So,  the  erection  of  a  new  court  with  a  new 
jurisdiction    cannot    be    without    act  of  parliament.** 
These    authorities   are  decisive,    that    the    sovereign 
himself  could  not  erect  such  a  court  of  enquiry,  which, 
in  point  of  fact,  has  no  resemblance  to  a  court  of  jus- 
tice except  the  name.     The  judges  are  not  on  oath,  and 
no  judgment  can  be  given.  Suppose  jit  then,  to  be  a  com- 
mission to  enquire?    In  12  Co.  p.  SI.  it  is  said,  ^'  Note, 
commissions  in  English  under  the  great  seal  were  di- 
rected to  divers  commissioners,  within  the  counties  df 
Bedford,  Bucks,  Huntingdon,  &c.  to  enquire  of  divers 
articles  annexed  to  it,  to  enquire  of  depopulation  of 
houses,  &C.;  but  the  commissioners  should  not  have 
any  power  to  hear  and  determine  the  said  offences,  but 
only  to  enquire  of  them :  and  by  colour  of  the  said  com- 
missions the  said  commissioners   took   many  present- 
ments in  English,  and  did  return  them  into  chancery, 

{a)  Tit.  Prerogative,  D.  a 8. 

and, 
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^tnd,  after,  it  was  resolved  (by  nine  judges,)  that  the  said        1820. 
commissions  were  against  law,  (for  these  reasons,  among        -.' 

.  ^     .  xlOME 

Others,  viz.)  that  it  was  only  to  enquire,  which  is  against  ^, 

law,  for  by  this  a  man  may  be  unjustly  accused,  and  he     Bentinck. 
shall  not  have  any  remedy*     Also,  the  party  may  be  de- 
fiuned,  and  shall  not  have  any  traverse  to  it.     Such 
a  commission  may  be  only  to  enquire  of  treason,  felony 
committed,  &c.  and  no  such  commission  ever  was  seen 
to  enquire  only,  i.  e.  of  crimes."     This  case  shows  con- 
clusively that  by  the  common  law  a  commission  to  en- 
quire, without  a  power  to  determine,  was  always  illegal : 
but   the  illegality  of  such  commissions  does  not  rest 
merely  on  that  decision ;  the  same  doctrine  is  laid  down 
in  2  Inst.  1 63.  2  Hale  2 1 . 5. 5.   In  Rot.  Pari.  1 5.  Ed.  3.  (a) 
it  is  prayed,  that  divers  commissions  of  enquiry  by  the 
chancellor,  treasurer,  and  other  great  officers  be  repealed, 
for  that  it  is  not  lawful  to  grant  them   without  assent 
of  parliament*  By  42  Ed.  3.  c.  3.  confirmed  by  16  Car.  I. 
c.  10.  it  is  enacted,    "  that  no  man  be  put  to  answer 
without  presentment  before  justices,  or  matter  of  record, 
or  by  due  process,  and  writ  original,  according  to  the 
old  law  of  the  land,  and  if  any  thing  from  henceforth  be 
done  to  the  contrary  it  shall  be  void  in  the  law  and  holden 
for  error."     By  J  fV.  Sc  M.  (b)  it  is  enacted,  "  that  the 
commission  for  erecting  the  late  court  of  commission  for 
ecclesiastical  causes,  and  all  other  commissions  and  courts 
of  like  nature,  were  ill^al  and  pernicious."  As  a  standing 
army  is  merely  the  creature  of  the  mutiny  act,  there  can 
be  no  immemorial  custom  belonging  to  the  army ;  but, 
lapposing  that  these  courts  of  enquiry  had  custom  to 
rapport  them,  yet  such  custom  would  be  illegal,  as  con- 
trary to  the  authorities  cited.     In  TredymmocJc  v  Perry" 
man  (c)  a  custom  to  try  causes  by  six  jurors  was  held 

{a)    2  RolVs   Abr.    164.  {b)  r.  a.  j.  a. 

W.  14*  '  (f)   Ctro.  Car.  259. 
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1820«       illegali  though  such  custom  bad  existed  beyond  thetixi\e 
*^  _;-  —'     of  legal  memory,  and  many  judgments  had  been  given  on 
^  verdicts  so  found ;  and  in  Leach  v.  Money  {a)  it  was  heldf 

Bentjnck,  that  even  antiquity  itself  could  not  sanctify  a  usage  which 
was  fundamentally  bad.     Therefore,  unless  the  mutiny 
act  makes  a  distinction  as  to  the  military,  let  the  Defend- 
ant and  the  other  officers  call  their  meeting  a  court  or 
commission,  or  whatever  the  Defendant  pleases,  it  was 
illegal,  even  although  it  had  been  called  together  by 
the  sovereign  himself:   but,  if  there   be  any   class  of 
his  majesty's  subjects  which  is  by  law  particularly  pro- 
tected from  such  an  inqusition  it  would  appeal  to  be  the 
army.    The  preamble  of  the  mutiny-act  {b)  runs  thuSf 
'^  And  whereas  no  man  can  be  forejudged  of  life  or  limb, 
or  subjected,  in  time  of  pence,  to  any  kind  of  punish- 
ment within  this  realm  by  martial  law,  or  in  any  other 
manner,  than  by  the  judgment  of  his  peers,  and  ac- 
cording to  the  known  and  established  laws  of  this  realm ; 
yet  nevertheless,  it  being  requisite  for  the  retaining  of 
all  the  before-mentioned  forces  in  their  duty,  that  an 
exact  discipline  be  observed,  and  that  soldiers  who  sliall 
mutiny,  or  stir  up  sedition,  or  shall  desert  his  majes^'s 
service,  be  brought  to  a  more  exemplary  and  speedy 
punishment  than  the  usual  forms  of  the  law  will  allow, 
be  it  therefore  enacted,"  &c. ;  the  act  then  proceeds  to 
designate  the  punishment  for  the  several  offences,  au- 
thorises his  majesty  to  grant  commissions  for  holding 
courts-martial  (<:),  enacts  how  courts  martial  are  to  be 
formed  (d) ;  and  directs  that  officers  on  courts  martial 
shall  be  sworn  (e).     By  5.  35.  it  is  enacted,  "  That  it 
shall  and  may  be  lawful  to  and  for  his  majesty  to  form, 
make,  and  establish  articles  of  war  for  the  better  govem- 


(a)  1  W.  Bl  sss^  {d\  s.  ao- 

(b\   I  Geo.  4.  e.  19.  \e)  s.  a8,  29. 

(e)  J.  14. 
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ntent  of  his  majesty's  forces,  which  articles  shall  be  ju- 
dicially taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever."  By  s.  37.  it  is  further  enacted,  "  That  for 
bringing  offenders  against  such  articles  of  war  to  justice, 
it  shall  be  lawful  for  his  majesty  to  erect  and  constitute 
couits-martial.''  By  Art.  30.  5. 16.  **  Whatsoerer  com- 
missioned officer  shall  be  convicted  before  a  general 
comrt-martial^  of  behaving  in  a  scandalous,  infamous 
manner,  such  as  is  unbecoming  the  character  of  an 
officer  and  a  gentleman,  shall  be  discharged  from  our 
service;  provided,  however,  that  in  every  charge  preferred 
against  an  officer,  for  such  scandalous  and  unbecoming 
behaviom*,  the  iact  or  facts  whereon  the  same  is  grounded 
shall' be  clearly  specified.''  By  Art.  2.  5. 24.  **  All  crimes 
not  capital,  and  all  disorders  and  neglects  which  officers 
and  soldiers  may  be  guilty  of,  to  the  prejudice  of 
good  order  and  military  discipline,  though  not  specified 
in  the  said  rules  and  articles,  are  to  be  taken  cognizance 
6f  by  a  general  or  regimental  court-martial,  according  to 
the  nature  and  degree  of  the  offence,  and  to  be  punished 
at  their  discretion.'*  The  mutiny-act,  then,  is  an  authority 
for  every  position  before  stated.  The  preamble  ac^ 
knowledges  that  no  person  can  be  legally  tried  except 
by  his  peers,  and  according  to  the  common  law  of  the 
.  land ;  it  allows  that  military  persons  would  be  in  the  same 
situation  but  for  its  enactments ;  but  it  does  not  enact, 
that  they  may  be  tried  by  persons  not  sworn,  on 
the  evidences  of  persons  not  sworn,  or  that  the  accused 
shall  not  have  the  power  of  summoning  witnesses ;  it 
enacts  the  reverse  of  all  this.  It  certainly  gives  the 
sovereign  almost  boundless  power  as  to  framing  articles 
for  the  government  of  the  army:  the  sovereign  may 
make  any  thing  an  offence,  but  he  cannot  appoint  such 
a  tribunal  as  a  court  of  enquiry  to  try  the  offenders : 
the  statute  expressly  enacts,  that  the  trial  shall  be  by 
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1820.       courts-martial;  on  what  ground  then  can  it  be  con- 
HoM£       tended  that  an  officer  can  be  tried  by  any  other  court 
V.  than  an  ordinary  court  of  justice,  or  the  particular  court 

Bentinck.  appointed  by  the  mutiny-act  ?  Mr.  Justice  Powell^  in  the 
seven  bishops'  case,  says  (a),  "  I  think  there  is  no  danger 
to  the  government  at  all  in  requiring  good  proof  against 
offenders."  In  Grant  v.  Gould  {b)  it  is  said>  that 
it  is  not  to  be  disputed,  that  martial  law  can  only 
be  exercised  in  this  country  as  far  as  it  is  authorized  by 
the  mutiny-act,  and  the  articles  of  war.  In  Johnstone  v. 
Sutton  (c)  the  two  Chief  Justices  state,  if  a  man  be 
charged  with  an  offence  against  the  articles  of  war,  or, 
when  the  articles  are  silent,  against  the  usage  of  thenavy^ 
his  guilt  or  innocence  can  only  be  tried  by  a  court- 
martial.  If  it  were  true  that  the  sovereign  l^d  a  right 
to  dismiss  an  officer  without  assigning  any  reason,  or 
havmg  any  reason,  yet,  the  authorities  cited,  show  that 
he  would  not  have  a  right  to  appoint  such  a  court  of 
enquiry.  It  is  absurd  to  state  that  the  infliction  of  this 
court  of  inquiry  on  the  Plaintiff  is  an  act  not  of  punish- 
ment but  of  mercy,  when  the  severest  punishment 
allowed  by  the  articles  of  war  and  the  mutiny-act  is 
cashiering,  except  in  two  or  three  instances  when  loss  of 
life  is  the  punishment.  In  Comyn's  Digest  it  is  said^ 
**  The  king's  perogative  cannot  be  exercised  but  for  the 
benefit  of  the  subject  {d),**  But  what  can  be  more  in- 
jurious to  individuals  or  the  nation,  than  without  a  suf- 
ficient cause  to  dismiss  an  officer  from  the  army  or 
,  navy,  and  what  cause,  sufficient  to  justify  such  dismis- 
sal, could  not  be  tried  by  a  court-martial  ?  In  Oliver  v. 
Lord  JV.  Bentinck  {e\  Sir  James  Mansfield  says,  "  The 
libel  is  in  fact  a  recital  of  the  effect  of  the  authority 
under  which   the  Defendant  acts,   and  it  would  be  a 

(a)  4  Sta.  Tri.  341.  (d)   Com.Dig.  Prerog.D,  %Z» 

(6)   %  H.  Bl,  gS'  (^)    3  '^'^uit.  459. 
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monstroas  thing  if  the  court  of  directors  were  to  dis- 
miss an  officer  without  assigning  a  reason."     It  may  be 
urged  that  this  is  the  first  action  of  the  kind,  but  this  is 
the  first  case  in  which  a  court  of  enquiry  has  afforded  an     Bentinck. 
opportunity.     In  all  the  military  writers  a  court  of  en- 
quiry is  likened  to  a  grand  jury,  and  it  is  stated,  that  it 
is,  at  the  utmost,  its  duty  to  find  whether  there  are 
grounds  for  a  court-martial  or  not ;  in  this  case,  the 
Defendant  and  other  officers  passed  a  judgment.     The 
'libel  in  question  could  not  be  justified  as  the  act  of  ordi- 
nary  individuals,   unless  by  averring  the  truth  of  the 
slander,  and  proving  it,  and  in  such  a  case  the  Plaintiff 
would  have  been  allowed  to  show  the  falsehood  and  ma- 
lice of  the  charges.  Having  proved,  then,  that  this  court 
of  enquiry  could  not   be   appointed    by   any    subject, 
however  high  his  rank ;    and  having  showa  that  the 
sovereign  himself  could  not  constitute  such  a  court  or 
commission,  and,  therefore,  that  no  person  acting  under 
it  could  derive  any  protection  from  it;  (indeed  it  might 
have  been  asserted  that  any  person  advising  his  msjesty 
to  constitute  such  a  tribunal  would  be  guilty  of  a  highly 
aj^avated  misdemeanour,  and    that  the  persons  act- 
ing under  it,  although  not  guilty  to  the  same  extent, 
would  be  highly    culpable  for    lending   themselves    to 
such  an  illegal  act;)  the  Plaintiff  has  proved  that  the 
Lord  C.  J.  of  the   King^s  Bench  was   not  justified  in 
refusing  to    allow    the   reading  of  tlie  minutes  of  the 
court   of   enquiry:  if  the  appointment    of    the    court 
was  illegal,  the  report  is  like  any  other  libel  written  by 
aa  individual,  and  tlie   party  in  whose  possession  it  is, 
is  bound  to  produce  it.     But,  supposing  the  argument 
to  be  erroneous,  and  that  the  court  called  a  court  of  en- 
quiry was  a  legal  court,  or  a  legal  commission,  or  its 
resolutions  a  legal  confidential  communication,  still  it 
would  be  impossible  to  support  the  learned  judge's  re- 
fusal of  the  evidence.     If  the  resolutions  can  be  con^ 
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18:20»       sidered  a  private  confidential  communication,  the  De- 
~  '  fendant  cannot  show  a  dngle  instancein  which  the  paper 

9.  containing  such  confidential  communication  has  been 

BxNTiNCK.  refused  to  be  received  in  evidence;  if  a  comiiiiinicatioii 
be  fidse  and  malicious,  the  covering  it  with  the  sem- 
bltfnce  of  a  confidential  cbmmunlcatioli  would  not  protect' 
the  writer  from  an  action.  If  the  court  of  enquiry  cati 
be  considered  as  a  legal  court,  or  a  l^al  commisdcftiy 
there  can  be  no  doubt  but  the  original  proceedings,  or 
a  copy,  must  be  admitted  in  evidence;  the  only  excep- 
tion  is,  that  of  an  indictment  for  felony  when  the  par^ 
accused  is  acquitted :  in  the  case  of  misdemeanours  the 
party  is  entitied  to  a  copy  of  right )  and  even  in  case  of 
felony,  although  it  is  otdered  that  no  copy  be  given 
without  a  Judge's  or  the  Attorney  General's  order,  yet 
i  f  a  copy  or  the  original  be  produced,  it  must  be  receivied 
in  ev'idence  (a):  in  the  present  case,  the  Plaintiff  was  pre- 
pared with  the  original  and  a  copy,  but  the  Chief  Justice 
refused  to  allow  either  to  be  given  in  evidence.  In  the 
case  of  courts-martial,  the  mutiny-act  enacts,  that  a  copy 
of  the  proceedings  shall  be  furnished.  As  it  was  at  the 
-trial,  it  will  probably,  now,  be  contended,  that  the  libel, 
as  being  a  confidential  communication  to  one  of  his  ma- 
jesty's superior  officers  respecting  another  officer  of  his 
majesty,  was  privileged.  It  can  scarcely  be  seriously 
contended,  that  a  person  may  write  a  false  and  malicious 
libel  of  an  officer  in  his  majesty's  service,  and  that  sndi 
officer  can  have  no  redress.  It  can  make  no  difference 
that  he  was  required  to  make  inquiries  by  a  superior 
officer ;  if  that  officer  were  a  party  to  the  falsehood  and 
malice,  it  would  Itnake  it  a  conspiracy,  if  he  was  not,  the 
writer  would  not  be  less  guilty.  In  the  case  of  the  seven 
bishops  (b)  the  clerk  of  the  privy  council  was  compelled 
to  state  what  passed  in  the  council-chamber,  nay,  what 

(a)  Legatt  v.  TolUrvejf  14  (^)  ^Sta.Trh  341. 
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Wis  iiM  by  the  king  hindselfi  although  the  counsel  fior 
the  cro^n  resisted  it  most  strenuously.  The  same  evi- 
dence was  also  allowed  to  be  given  in  Lord  S^cffori% 
case  (a).  Notwithstanding  the  oath  administered  to  the 
coUectiMr  of  the  property-tax,  by  the  commissioners, 
that  he  will  not  disclose  any  thing  he  hears  in  that 
capacity,  except  by  their  command,  or  by  virtue  of 
an  act  of  parliament,  he  is  bound,  when  subpoenaed 
as  a  witness,  to  give  evidence  of  all  fiusts  within  his 
knowledge  touching  the  matter  in  question,  Lee  v« 
BirreU  (&).  In  Bobinsan  v.  Mmf  {c\  Lord  EUen^ 
borough  and  the  Court  of  King's  Bench  held,  that 
though  it  may  be  the  duty  of  all  persons  to  give  inform- 
ation to  his  majesty's  proper  officers  concerning  abuses, 
yet,  if  one  write  of  another  in  a  letter  to  sudi  officer, 
that  he  is  doing  something  to  the  prejudice  of  his  ma- 
jes^s  service^  which  is  not  true,  this  is  sufficient  evi- 
dence of  malicious  intention ;  and  when  no  defence  is 
set  up  by  the  Defendant,  the  jury  may  well  find  him 
guilty,  though  there  be  no  other  publication,  and  no 
further  proof  of  malice.  What  is  a  malicious  pub- 
lication, it  is  for  the  jury  to  determine.  It  seems  impos- 
sible to  distinguish  the  case  now  before  the  court 
from  that  of  Robinson  v.  May  ;  that  case  conclusively 
proves,  that  if  a  communication  to  government  be  &lse 
alid  malicious,  it  may  be  the  subject  of  an  indictment  or 
of  an  action.  Whatever  means  the  party  may  use  to  get 
possession  of  such  a  document,  or  of  an  authentic  oc^y, 
can  make  no  difference  in  the  case ;  it  must  be  received 
in  evidence.  Attomey'General  v.  Le  Marchant  {d\ 
Bex  V.  Archer  {e\  At  the  trial  of  the  present  cause,  the 
Attorney-General  said,  the  objection  made  by  him  was 


(fl)   1  Sta.  Tru  ^%^. 

\b\    ^  Camps.  ZZ1- 
(r)   %  Smiths  3* 


(</)  %  T.  R.  lox. 
(r)    1  T.R.  »o3. 


1820 


Home 

V. 

Bemtinck; 


not 


148 


CASES  IN  TRINITY  TERM  and  VACATION 


Bentincic 


not  new,  and  he  referred  to  the  case  of  Cook  v.  Maxvodlf 
which  he  read  from  a  short-hand  note,  stathig  that 
Governor  Mcucwellj  the  Defendant,  had  given  particular 
orders  to  one  of  his  officers,  which  orders  were  called  for 
by  the  Plaintiff;  but  it  was  determined  by  Bayley  J. 
that  they  were  a  privileged  communication  to  that 
officer,  and  that  as  a  privileged  communication,  they 
ought  not  and  should  not  be  produced.  But  in  the 
printed  report  of  Cooke  v.  Maxwell  (a),  Bayley  J. 
says,  '^  the  law  will  not  work  injustice;  if  the  docu- 
ment cannot  on  principles  of  public  policy  be  read  in 
evidence,  the  efiect  will  be  the  same  as  if  it  was  iM>t  in 
existence,  and  you  may  prove^  not  the  contents  of  the 
instrument,  but  that  what  was  done  was  done  by  the 
order  of  the  Defendant/'  In  another  short-hand  writer's 
notes  of  the  same  trial  (&),  in  addition  to  what  the 
printed  report  contains,  Bayley  J.  is  made  to  aay^  * 
*'  Indeed,  in  this  case,  I  do  not  know  that,  that  whicli 
was  issued  by  Governor  Maa!weU^  was  at  all  within  the 
scope  of  any  authority  he  had  derived  from  and  in  virtue 
of  his  situation  as  governor."  It  thus  appears  how 
inaccurate  the  report  cited  by  the  Attorney-General 
was;  Bayley  3.  does  not  decide  that  the  evidence  was  in- 
admissible, but  would  have  compelled  the  production  of  ity 
if  no  other  evidence  could  have  been  had;  and  it  is  a  case 
expressly  in  point,  to  show,  that  if  any  imperious  rule  of  ^ 
law  prevented  the  production  of  the  original,  the  Plain- 
tiff was  entitled  to  give  secondary  evidence.  It  has  been 
argued,  that  it  was  necessary  for  the  interest  of  the  army 
and  of  the  public,  that  these  enquiries  should  be  made,  and 
that  it  would  be  against  the  public  interest  to  allow  the 
production  of  the  report :  necessity  is  always  a  suspicious 
argument,  and  never  wanting  to  support  the  worst  of 


(a)  %  StarkUi'^.V.Q'^iZz.  (b)    Dolling' sl/iSS. 
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measures.     It  is   clear,    that    by  law  these  courts  of 
enquiry  are  not  allowed ;  but  suppose,  for  one  moment, 
that  necessity  could  make  such  courts  lawful,  what  is 
the  necessity  ?  By  a  court-martial,  every  offence,  how-    Bbntinck. 
ever  minute^  may  be  enquired  into.     It  can  never  be 
argued,   that  martial  law  is  too  mild,  and  gives  too 
little  power   to   the  sovereign;      Such  at  least  is  not 
Biackstont?^    opinion  on   this   subject  (a).     For  what 
purpose^  then,  can  this  power  be  so  eagerly  sought  ? 
If  any  other  man  commit  an  offence,  the  courts  of  his 
majesty  are  open   for  the  investigation,  and  if  he  be 
guilty,  will  punish  him  ;  if  an  officer  in  the  army  com- 
mit an  offence,  in  addition,  a  court-martial  is  provided. 
These  courts  of  enquiry  can  only  be  so  anxiously  de- 
fended for  the  purpose  of  destroying  the  innocent  and 
protecting  the  guilty.     To  quote  the  words  of  a  mili- 
tary writer  (6),    «*  The   paradox  of  a  guilty  man  with- 
out &ult  is  not  more  inadmissible  in  law  than  irre- 
concileable  with  experience ;  military  law  recognizing 
even  all  disorders  and  neglects  which  officers  and  sol- 
diers  may  be  guilty   of,    though  not  specified  in  the 
articles  of  war."   It  has  now  been  shown,  that  the  report 
of  the   Defendant  and   the  officers   cannot  be  consi- 
dered as  a  confidential  communication  by  individuals ;  - 
that,  if  it  could  be  so  considered,  yet  the  Plaintiff  ought 
to  have  been  allowed  to  give  evidence  to  show  that  it 
was  &lse  and  malicious ;  that  the  only  difference  between 
officers  of  the  army  and  other  persons,  is  caused  by  the 
mutiny-act;   that,  by  that  act,  courts-martial  are  ap« 
pointed  for  the  trial  of  military  men ;  that  the  sove- 
reign himself  cannot  create  such  a  court  as  a  court  of 
enquiry,  it  being  illegal  both  by  the  common  and  statute 
law ;  that,   if  it  be  illegally  constituted^    its  proceed- 

{a)  1  BLCom.  416.  W  miliatrs'  Mil.  Lavu,  148. 
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1820.        ings   ought  to  have   been  admitted    when  produced; 

^  ■  ■  V  ■■  "^      that,  if  it  could  for  a  moment  be  considered  as  a 
court  or  commission,    the   Plaintiff  was   entitled   to 

Bentinck*  the  minutes  and  evidence;  and  that  the  sovereign  is 
vested  with  sufficient  power  for  the  government  of 
the  army.  But,  if  that  were  not  the  case,  and  if 
more  power  be  necessary,  that  is  the  province  of  the 
legislature,  not  of  the  court.  Therefore,  until  the  legis- 
lature shall  have  authorized  the  exclusion  of  such 
evidence  as  the  Plaintiff  has  tendered  in  this  case, 
he  trusts  that  the  Court  will  consider  it  ought  to  be 
admitted. 

Littledale  for  the  Defendant.  Upon  the  trial  of  this 
cause,  certiun  documents  were  offered  in  evidence,  and  the 
admissibility  of  those  documents  is  the  only  question  for 
the  consideration  of  the  Court.  A  court  of  enquiry  was 
directed  by  the  commander-in-chief;  the  defendant  was 
the  president  of  that  court  of  enquiry ;  and  these  docu- 
ments formed  the  report  of  that  court  of  enquiry,  which 
was  made  to  the  commander-in-chief,  in  consequence  of 
the  directions  which  he  had  given  for  the  holding  this 
Court.  Under  such  circumstances,  the  minutes  forming 
the  report  are  of  that  nature,  that  they  ought  not  to  be 
received  as  evidence :  they  are  confidential  communica- 
tions';  and  ought  not  for  the  safety  and  security  of  the  state 
to  be  read  without  the  direction  of  his  majesty.  By  the 
common  law,  the  king  has,  by  his  prerogative,  the  com- 
mand of  the  army :  his  powers  are  restrained  by  the 
mutiny-act,  which  recites,  ^<  that  a  standing  army  in 
time  of  peace,  unless  it  be  with  the  consent  of  par- 
liament, is  against  law  :**  but  still,  when  there  is  an 
army  in  time  of  war  or  peace,  the  king  is  the  supreme 
commander  of  it ;  and  though  he  have  not  absolute  control 
over  the  lives  and  limbs  of  the  persons  who  compose  it ; 
though  he  may  be  restrained  as  to  the  mode  in  which 
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he  shall  exercise  his  government  over  the  army,  yet, 
where  the  mutiny-act  is  silent,  and  proceedings  appear 
necessary  for  the  due  discipline  of  the  army,  the  king 
has  a  right  to  direct  what  he  thinks  proper.  Thi$  is  no  Bkntinck* 
more  than  the  exercise  of  other  prerogatives  in  the  af- 
fiurs  of  state,  in  all  matters  relating  to  affairs  abroad 
and  at  bpme.  It  is  not  necessary  to  point  out  all  the  in- 
conveniences which  might  arise,  if  all  the  reports  made 
to  government  were  to  be  made  the  subject  of  public  dis- 
cussion, and  to  be  the  subject  of  observation  in  all 
public  prints  in  this  country.  It  is  the  policy  of 
the  law,  that  all  these  communications  should  be  kept 
secret. 

The  king,  then,  though  restrained  in  a  certain  de- 
gree from  exercising  that  full  control,  which  a  despotic 
commander  would  have  in  a  foreign  country   by  the 
mutiny-act,  has  the  direction  of  issuing  such  orders  as 
he  pleases,  for  the  better  discipline  and  regulation  of 
the  army,  provided  they  be  not  contrary  to  the  mutiny 
act  or   the   common   law.      All    licentiousness  in  the 
conduct    of    officers   he    may  enquire   into,    for    the 
commissions  of  all  officers  are  held  at  the  pleasure  of 
the  crown  {a) ;  and  though,  in  many  cases,  for  the  pu- 
nishment 

(a)  Arthur  Heriertf  Eirl  of  misbehaved  in  his  office,  drawn 
T9rruiigt9th  admiral  and  com-  dishonour  on  die  English  nadon* 
■lander-in-chief  in  the  reign  of  and  sacrificed  our  good  allies  the 
king  WURam  j.*  was  tried  at  a  Dutch ;"  andy  not^'ithstanding 
eonrt-nuurtiaU  held  on  board  the  die  court  unanimously  ac^itied 
Kmt  at  Sheemejjf  in  December%  his  lordship  of  any  imputation 
1690,  in  pursuance  of  a  commis-  whatever  from  his  conduct  on 
sion  fixmi  the  lords  of  the  admi-  that  occasion,  his  commission  was 
laky,  upon  the  following  heavy  suspended,  and  he  never  was 
charge,  founded  upon  the  report  afterwards  employed, 
of  commissioners  previously  ap-  In  July ^  1702,  ^vtJohnMun' 
pointed  to  enquire  into  his  con*  den^  rear  admiral  of  the  Redy  was 
duct ;  viz.  his  having*  ^  in  the  tried  by  a  court-martial,  in  pur- 
engagement  with  the  French  off  suance  of  a  commission  from 
Beaiey^Headf  (30th  June^  1 690,)  Prince  George  of  Denmark$  Lord 
through  treachery,  or  cowardice,  high-admiral,  upon  several  charges 
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nishment  of  offences  against  the  discipline  of  the  army, 
the  mutiny-act  has  provided  courts-martial  to  be  held^ 
the  king,  by  his  prerogative,  has  a  right  of  appoint- 
ing what  is  called  a  court  of  enquiry.     These  courts 
of  enquiry  have  been  held  as  long  ago  as  any  memory 
goes  back ;  though  the  earliest  instance  recorded,  it  is 
apprehended,  is  that  which  was  directed  upon  the  expe- 
dition to  the  coast  oi  France^  in  1756 ;  where  thecrown^ 
in  1757,  directed  an  enquiry  into  the  reason  of  the  failure 
of  that  expedition  {a).     It  was  the  constant  practice  in 
the  course  of  the  last  war  to  hold  these  courts  of  en- 
quiry.    After  the  landing  in  Portugal^  there  was  an  en- 
quiry, and  no  court-martial,  and  so  in  other  instances. 
How  is  the  prerogative  of  the  crown  to  be  known  but 
by  the  exercise  of  that  prerogative  ?  These  are  not  cases 
which  can  be  cited  from  books ;  but  the  practice  has 
been  invariable.     The  object  of  courts  of  enquiry  is  not 
to  punish  the  parties,  but  to  direct  certain  officers  who 
are  named  in  the  commission  to  make  enquiry  as  to  par- 
ticular circumstances  ;  and,  then,  upon  the  result  of  their 
enquiry  being  laid  before  his   majesty,  he  directs,  by 
the  commander-in-chief,  whether  he  thinks  it  right  to 
have  a  court-martial  or  not.     The  court  of  enquiry  re- 
sembles a  grand  jury.     A  man  is  not  put  to  answer  cri- 
minally unless  there  be  a  bill  found,  or  an  information 
filed  in  the  King's  Bench,  or  in  particular  cases  as  to 


exhibited  against  him  of  miscar- 
riage and  neglect,  in  intercepting 
a  squadron  of  French  ships,  which 
were  to  sail  from  the  Groyne  to 
the  Spanish  West  Indies.  The 
court, having  examined  the  several 
articles  of  chargeSf  gave  their  opi- 
nion, that  the  rear-admiral  had 
fully  cleared  himself  from  the 
whole  matter  contained  in  them, 
and,  as  far  as  appeared  to  the  court, 
had   complied  with   his  instruc- 


tions, and  behaved  himself  with 
great  zeal  and  diligence.  Not- 
withstanding thisacquittaly  Queen 
Anne  ordered  him  to  be  dismissed 
from  his  post  and  command  in 
the  royal  navy.  M* Arthur  on 
Courts  Martial f  vol.  i.  pp.  109. 
III. 

(a)  Sir  John  Mordaunt*rczwt^ 
M^  Arthur  en  Courts  Martial^ 
vol.  X.  p«  zzs.  4th  ed. 

high 
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high  roads,  where  a  presentment  is  made  by  a  magi-  1 820. 
ttrate ;  and,  therefore,  the  principle  is,  that  no  man  shall  ^^  * 
be  put  on  his  trial  without  previous  enquiry  being  issued,  v. 

to  put  hisconduct  in  a  due  course  of  investigation.  If,  then,     Bentinck. 
it  be  a  prerogative  of  the  crown  to  issue  a  commission  to 
hold  a  court  of  enquiry,  the  communications  made  to 
the  crown  ought  to  be  protected  and  kept  secret  by 
analogy  to  the  proceedings  of  a  grand  jury.     Persons 
composing  a  grand  jury  are  sworn  to  secrecy :  it  does 
not  appear  that  persons  composing  a  court  of  enquiry 
are  so  sworn ;  but,  still,  the  two  tribunals  so  far  re- 
semble each  other,  as  to  prevent  the  proceedings  of  either 
from  becoming  the  subject  of    discussion.      But  the 
broader  and  better  ground  is,  that  it  is  in  the  nature  of 
all  communications  whatever,  which  are  required  by  the 
crown  from  its  officers,  as  to  any  matters  which  con- 
cern the  state  in  any  way  whatever.   Suppose  the  crown 
were  to  direct  the  secretary  of  state  for  foreign  affairs  to 
send  to  enquire  into  the  state   of  a  garrison  abroad, 
and  the  commanding  officer  were  to  make  a  report  in 
consequence,  which  reflected  on  the  conduct  of  some  of 
the  officers,  would  there  be  any  pretence  for  saying, 
that,  if  an  officer  felt  aggrieved  by  it,  and  no  further 
steps  were  taken  upon  it,  he  could  compel  the  produc- 
tion of  that  report  ?  That  report  might  not  only  relate 
to  this  officer,  but  to  a  great  many  other  things,  which 
it  would  be  most  injurious  to  the  public  service  to  dis- 
close: it  might  relate  to  improper  conduct  in  the  gar- 
rison on  the  part  of  several  persons :  it  might  relate  to  the 
communications  which  they  were  having  with  the  enemy: 
it  might  contain  a  communication  from  the  enemy,  on 
which  it  would  be  highly  advantageous  to  act :  and  yet, 
according  to  the  doctrine  contended  for,  the  whole  report 
must  be  received,  if  one  officer  was  aggrieved.    So,  if 
the  lords  of  thie  admiralty  were  to  direct  enquiry  as 
to  the  state  of  a  ship ;  if  the  officers  were  aggrieved, 

the 
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1820.       the  whole  report  would  not  allowed  to  be  read.     If 
"^^^  -'     the  conduct  of  the  Plaintiff  had  been  the  subject  of 
^^  enquiry  not  by  the  crown^  but  by  the  House  of  Lords^ 

JlsNTiKCK.    or  the  House  of  Commons ;  if  a  report  had  been  made 
by  the  committee,  and  the  clerk  were  subpoenaed  to 
bring  it  in  evidencei  any  person,   who  insisted  oa  its 
production,   would  be  committed  by  the  house  foi;  a 
contempt.     So,  in  those  matters  which  relate  to  the  pre- 
rogatives of  the  crown,  the  officers  are  not  compellable 
to  produce  the  reports  made  in  consequence  of  the  di-r 
section  of  the  crown,  and  cannot  be  allowed  to  give 
them  in  evidence  without  the  consent  of  the  king,  i^y 
more  than,  in  the   case  of  a  report  of  the  House  of 
Lords   or  the    House  of  Commons,   a   person  would 
have  that  right,  without  a  direct  order  from  one  or  th^ 
other  house  of  parliament.  The  cases  cited  to  show  tba( 
inilitary  courts  of  enquiry  are  not  allowable,  are  not  ap- 
plicable :  they  are  cases  where  the  general  body  of  the 
public  might  be  prgudiced.     But  this  is  the  trial  of  an 
individual  who  is  an  officer  in  the  army,  and  who  submits 
to  the  r^ulations  of  the  army ;  for,  this  Defendant  by 
accepting  a  commission,  agrees  to  abide  by  all  the  pre- 
rogatives which  the  king  may  have  over  the  army ;  and, 
therefore,  he  cannot  say,  if  the  crown  has  been  in  the 
habit  of  directing  these  courts  of  enquiry,  that  they  are 
illegal.     In  other  departments  below  the  crown,  where 
the  conduct  of  particular  individuak  is  submitted  to  a 
si^)erior,   the  head  of  the  department  would  have  a 
right  to  enquire  into  the  conduct  of  the  parties  under 
him.     The  archbishop  of  a  province^  or  the  bishop  of 
ja  diocese,  who  had  a  complaint  against  a  clergyman, 
would  have  a  right  to  direct  clergymen  of  the  diocese 
to  hear  that  complaint,  and  make  a  report  to  him  as 
to  the  conduct  of  that  clergjrman,  with  a  view  to  punish- 
ing him.     A  report  made  in  pursuance  of  such  directipp 
would  be  a  confidential  communication,  which  the  d^gy* 

men 
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men  would  be  bound  to  make;  and,  even  if  they  were  ^  1820. 
not  bound  to  do  so,  still,  if  the  party  felt  aggrieved  by  the 
report,  he  could  not  compel  the  disclosure  of  that  do-' 
cnment ;  because  it  is  a  communication  made  compul* 
sorily  in  consequence  of  the  head  of  the  department 
having  directed  the  enquiry.  A  fortiori^  therefore,  a  re- 
port made  in  consequence  of  a  direction  from  the  crown 
shall  not  be  disclosed.  There  are  not  many  cases  upon 
the  subject,  because  the  principle  has  never  been  dis* 
puted.  Many  cases  have  been  quoted  to  show  that 
an  action  wiljL  lie ;  but  that  question  does  not  arise 
here.  The  ca#  of  Bobinson  v.  May  is  not  at  all  like 
the  present;  even  as  to  the  form  of  the  action: 
the  communication  in  that  case  was  voluntary;  the 
Defendant  was  not  desired,  much  less  commanded, 
to  make  it :  but,  in  this  case,  a  command  compulsory 
on  the  members  of  the  court  issues  from  the  sovereign ; 
and  their  report,  therefore,  is  not  like  a  voluntary 
communication  from  an  individual.  In  Atherfold  v. 
Beard  (a),  a  wager  was  laid  whether  a  local  col- 
lection of  the  duties  on  hops  would  amount  to  more 
in  the  year  1 785,  than  it  amounted  to  in  the  year  1786« 
But  the  &ct  was  not  allowed  to  be  proved,  and  Buller 
J.  there  says,  *^  I  am  glad  to  find  that  in  the  only  two 
cases  where  this  question  has  arisen  at  nisiprius,  Lord 
Mansfield  and  my  brother  Ashurst  were  both  of  opinion 
that  the  officers  were  not  bound  to  produce  the  revenue 
books.''  The  case  before  the  court  is  much  stronger  than 
that  of  Wyatt  v.  Gore  (6),  because  it  did  not  appear  that 
the  communication  rejected  as  evidence  in  that  cas^ 
arose  on  a  proceeding  ordered  by  the  governor :  it  was 
merely  some  communication  with  the  Attorney  General ; 
some  conversation  on  the  conduct  of  the  Plaintiff.  If 
that  communication  was  privileged,  a  communication 
consequent  on  the  direction  of  the  commander-in-chie^ 

{a)  %  T.  R.  6x0.  ,(*)  Holf.  N.  P.  C  199. 
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to  persons  not  competent  to  disobey,  must  be  priyileged* 
In  Coote  V.  Maxwell  (a)»  Bayley  J.  thought  evidence 
of  orders  given  by  a  governor  of  a  colony  to  a  mi^ 
litary  officer,  not  admissible  on  the  same  grounds :  but 
he  allowed  the  cause  to  proceed,  because  there  was  other 
evidence;  In  Anderson  v.  HtmiUon  (not  in  print)  (b\ 
Lord  WefUwrough  refused  to  admit  in  evidence  the 

contents 


(a)  %  Starkie  N.  P.  C  183. 

lb)  J.  nr.  Anderson  v.  Sir  W. 
0»  Hamiltonf  knt. ;  coram  Ellen* 
horwgbCJ.  (iiff^/(fj^x  sittings 
after  Hilary  termt  1816. )  In  this 
casey  which  was  an  action  by  the 
Plaintiff  against  the  Defewlanty 
governor  of  Heligolandt  ioit  false 
imprisonmenty  the  counsel  for 
the  Pkktiff  txamined  the  Earl  of 
Livarpoolf  who  was»  in  Novent" 
ber^  18109  secretary  of  state  for 
the  colonial  department,  as  to  the 
contents  of  a  letter  received  by 
the  Earl  from  the  Plaintiff  at  that 
time.  Iiord  Liverpool  said,  that 
he  had  no  recdlection  of  the  con- 
tents of  the  letter  in  question; 
but  that  he  recollected  receiving 
a  complaint  from  the  Plaintiff 
against  the  Governor  of  Heligo^ 
land  about  that  time,  and  that  a 
correspondence  took  place  be- 
tween himself  and  the  Governor, 
which  was  on  the  records  of  the 
office.  Ellenborougb  C.  J,  said 
that  the  letter  must  be  produced 
in  the  usual  way,  or  the  next  best 
evidence  be  given.  The  coun- 
sel for  the  Plaintiff  then  called 
Benry  Goulbumf  Esq.,  the  under 
secretarv  of  state  for  the  colonial 
department,  who  said  that  he  had 
with  him  the  letter  in  question, 
at  also  copies  of  all  Lord  U/ver* 
fooPB  letters  to  the  Defendant  in 
consequence  of  the  Plaintiff's 
complaint.  The  counsel  for  the 
Defendant  then  objectedi  as  to 


the  first  letter  ^quixtd  fofy  that 
it  was  written  by  the  Plamdff. 
making  a  cdmpkkit  against  a 
person  holdiK  rank  in  one  of 
the  dependencies  of  the  country  to 
a  person  tH^n'conducting  the  colo- 
nial department  of  the  govevn- 
ment,  and  that  it  was  not  affccttd 
to  be  stated  as  vmtten  with  the 
knowledge  of  the  Defendant; 
and,  as  to  the  rest  of  the  evidence 
proposed  to  be  given,  that  it  was 
a  correspondence  between  the 
secretary  of  state  and  a  psrsoii 
acting  as  the  representative  of  his 
majesty's  government.  To  this 
correspondence  the  Governor  WM 
no  further  a  party  than  as  he  was 
called  upon  to  conununic^te,  in 
the  most  confidential  manner, 
what  had  transpired  in  the  island* 
In  a  private  contest  by  an  indivi- 
dual against  that  Governor,  the 
security  of  the  state  made  k  m- 
diq;>en8ably  necessary,  that  letters 
written  under  this  seal  of  confir 
dence  should  not  be  disclosed^ 
and  that  a  breach  of  the  pnvil^g^ 
given  by  the  law  to  such  commu- 
nications would  be  highly  dan- 
gerous to  the  interests  of  the 
state.  The  counsel  for  the  Plaintiff 
observed,  that  they  only  wanted 
to  establish  the  fiict  of  the  first 
letter  being  wrttten«  in  order  to 
lay  a  foundation  for  the  answer  \ 
that,  if  they  had  sought  to  have 
the  whole  of  the  correspondence 
in  evidence^  the  second  objection 
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IMitaits  of  a  letter  written  by  an  agent  of  goYemmoit 
in  one  of  the  colonies,  to  Lord  Lherpoolj  then  secretaiy 
of  state,  or  his  Lordship's  answer.  In  that  case,  Lord 
BUenborough  treats  all  official  communications  as  being 
of  mich  a  nature,  that  they  ought  not  to  be  disclosed^ 
At  the  state  trials  in  1 794,  communications  of  this  nature 
mete  c^red  in  evidence  and  rejected.  The  cases  edt* 
leoted  in  Phillips^s  Evidence  (a),  generally  illustrate  the 
posltioll  that  such  comnronioations  ought  not  to  be  dis^ 
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^u. 


ttiigtit  have  beeii  valid ;  but  thae 
tbt  latwer  written  by  Lord  Li' 
verfool  to  the  Plaintiff^  in  answer 
to  the  letter  of  complaint  against 
the  Defendant*  was  all  that  thej 
ukibdt  in  oirder  to  prove  the  fact 
that  the  Plaintiff  did  complain  to 
Lord  Liverpool;  or,  if  that  would 
hsdisckMoic  too  much,  a  mere 
extract  sf  that  part  of  the  answer 
which  established  that  fact, 

SlktUforot^b  C.J.  said.  The 
fB^PW  >•  much  more  objec- 
tionable than  the  principal  let- 
ter I  for  the  answer  is  an  official 
|npti^  the  pmoipal  letter  is  only 
a  complaint  agi^nst  an  individual. 
My  doubt  arises  on  this,  if  the 
tfjjeetoi  had  beefi  inade  by  the 
niMi  Earl  to  the  production  of 
this  correspondence  as  a  matter 
of  stace»  I  shbuld  have  given  the 
Iftlkst  elftct  to  that  objection.  I 
itaembert  upon  some  of  the 
state  trials,  Lord  GrenvilU  was 
aded  to  produce  some  letter 
ivhich  was  supposed  to  have  come 
to  his  handy  having  been  inter- 
cepted in  the  bourse  of  the  post, 
ar  something  of  that  kind«  I 
speak  from  recollection :  I  do  not 
know  whether  I  am  contct ;  but, 
trtton  th6<)bj«etioib  h  y*9A  thought 
thai  secrtta  of  >Ukte  were  not  to 

(a)  Vol.  X.  p.  »94»  4th  ed. 
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be  taken  out  of  die  hands  ol^  his 
majesty's  confidendnl  senraMsv 
Nowy  I  am  very  unwilling  to 
have  the  evidence  of  what  Lord 
Live/fool  has  written  by  way  of 
observation  on  the  Plaintiff 'e 
complaint ;  for  it  might  be  used 
as  a  condemnation  ooUateral  ta 
the  facts  of  the  case.  I  do  not 
like  breaking  in  upon  this  car« 
respondence ;  it  might  be  pregu 
nant  with  a  thousand  facts  of  the 
utmost  consequence  respecting 
the  state  of  the  govemment»  the 
connection  of  parties,  the  state  of 
polilic8t  and  the  suspidoa  ef 
foreign  powers  with  whom  we 
may  be  in  alliance.  Then,  it  Is 
saidy  the  fact  that  there  hae  been 
a  complaint  made  against  Uie 
defendant  by  the  Plaintiff  to 
Lord  Liverpool^  is  the  only  ^t 
sought  to  be  put  in  evidence  on 
this  occasion ;  but  it  is  not  com- 
petent to  the  Plaintiff  to  get  at 
that  fact,  if  it  be  embodied  hi  an 
official  letter.  Neither  can  an 
extract  of  such  a  letter  be  admit* 
ted,  for  the  Plaintiff  roust  be  en- 
titled to  the  whole  or  none ;  and  I 
think  that  the  whole  of  this  letter 
is  not  admissible,  on  account  of 
the  objections  taken  by  the  eoon* 
sel  for  the  Plaintiff. 

2  closed. 
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dosed.  Then,  if  the  original  be  privileged,  the  copy  can 
not  be  received  in  evidence.  Proof  of  a  &ct  by  such  copy 
is  not  proof  aliunde^  but  through  the  medium  of  a 
copy '  of  that  which  ought  not  to  be  delivered  with- 
out the  authority  of  the  king  himself.  In  many  cases 
where  a  person  cannot  produce  the  original,  he  may 
produce  a  copy ;  but,  if  the  objection  to  the  production 
is  that  the  contents  ought  not  to  be  disclosed  for  reasons 
of  state  policy,  a  copy  must  stand  excluded  on  the  same 
objection. 

Moans  in  reply.  There  is  no  difference  between  a 
soldier  and  any  other  citizen,  except  by  the  mutiny 
act:  that  act  gives  the  king  great  power;  but  it  is 
not  too  great  a  boon  for  officers  to  ask,  that*  they 
may  not  be  deprived  of  their  character  and  commission, 
unless  the  parties  against  them  are  examined  on  oath. 
A  secretary  of  state  or  governor,  are  in  the  cases  put, 
both  acting  legally  within  their  authority ;  and  the  go- 
vernor would  be  justified  and  the  secretary  of  state  also, 
in  refusing  to  disclose  communications  made  to  them  in 
that  character :  but,  in  this  case,  it  is  contended,  that 
there  is  no  legal  power  to  appoint  such  a  court 
as  that  by  which  the  Plaintiff  suffered  ;  and,  therefore, 
it  is  impossible  to  say  that  the  cases  stand  on  the  same 
footing.  If  the  order  be  illegal,  it  cannot  be  compulsory, 
nor  is  it  competent  for  the  Defendant  to  defend  himself 
by  saying  that  he  was  commanded  by  the  sovereign.  As  to 
the  assertion,  that  an  officer  voluntarily  submits  to  this 
tribunal  when  he  enters  the  army,  he  submits,  when  he 
enters  the  army,  to  the  mutiny-act,  to  the  trial  by  a  court- 
martial,  and  nothing  else.  A  report  of  a  committee  of  the 
House  of  Lords  or  Commons,  it  has  been  urged,  could 
not  be  received  in  evidence.  The  question  of  privilege 
is  very  undefined,  and  no  authority  for  this  position  is  to 
be  found  in  the  books :  but,  there  is  a  distinction  be- 
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tween  those  houses  and  the  king ;  he  cannot  direct  any 
person  to  be  confined:  they  can  do  so.     A  court  of 
enquiry  is  not,  as  has  been  stated,  like  a  grand  jury :  the 
grand  jury  never  give  any  opinion,   save  whether  the 
party  charged  is  to  be  tried  or  not ;  that  tribunal  is  a  pro- 
tection to  the  subject :  but  the  court  of  enquiry,  in  this 
case,  gave  an  opinion,  on  which  the  Flainti£P  was  imme- 
diately dismissed  from  the  army.    In  Sir  John  Mordaun^^ 
case,  which  is  the  most  ancient,  a  court-martial  followed 
the  enquiry ;  and  he  complained  that  thi^  court  of  en- 
quiry prejudiced  the  subsequent  court-martial  against 
him.  (a)     The  case  of  a  bishop  and  archbishop  have 
been  brought  forward,  and  they  differ  very  little  from 
the  case  before  the  court :  but,  no  case  has  been  cited, 
where  a  bishop  or  archbishop  has  deprived  a  person  of 
his  situation  without  bringing  his  conduct  before  a  legal 
court.     An  excise  officer  coul4  not  be  called  on  to  pro- 
duce a  report  concerning  the  revenue  of  the  country ; 
but  there  is  no  similarity  between  that  case  and  the 
present.      Under  the  circumstances  put  in  that  case, 
no  man  could  have  a'  right  either  to  the  original  pr 
the  copy  of  such  a  document :  but  the  Plaintiff  here  was 
served  with  a  copy ;  he  was  ready  to  produce  it,  and  the 
production  of  it  was  disallowed.     It  has  been  said  that 
the  king  is  at  the  head  of  the  army,  he  is  also  at  the 
head  of  the  church,  at  the  head  of  the  law,  at  the  head 
of  every  thing:  if  he  has  the  power  contended  for  over 
the  army,    he  has  it  in  every   other   instance.      It  is 
true  it  will  not  be  intended  that  the  king  will  do  any 
•  thing  unjust ;  but  he  must  act  by  others ;  and,  if  this 
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Home 

*  V. 
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{a)  CoL  Home  solicited  and 
WIS  promiaed  a  trial  by  court- 
martial;  but  the  Judge^dvocate 
having  twice  given  an  opinion 
that  the  matters  alleged  against 
Col*  Home  wcr^  ^ot  c(>gnizable 


by  a  military  tribunal,  these  mat' 
ters  were  ordered  to  be  investi- 
gated, and  were  finally  decided 
on  by  the  assemblage  of  officer^ 
called  a  court  of  enquiry. 
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power  he  established,  the  character  of  every  individoiil 
in  th^  <^i]ntry  is  at  the  mercy  of  govemmenU 

BiUUMu;  C.  J.  In  the  argument  at  the  bar,  a  great 
^ieal  of  matter  has  been  discussed  which  does  not  appear 
to  U9  to  be  connected  immediately  with  the  present  sub*- 
ject.  The  only  question  now  before  ns  is,  whether  the 
Bunutes  in  question  which  were  offered  in  evidence  wefe 
properly  rejected:  this  depends  upop  the  nature  of 
(Jie.prpc^ing;  and,  ther^re,  it  is  necessary  to  e&^ 
mnin^  in  the  first  instance^  what  that  proceeding  w«a. 
The  aqtion  in  qq^tion  is  an  action  for  a  libeU  Tlie 
Plaintiff  W9$  a  lieutenont-colond  in  the  ariny^  and  a 
^ptain  in  the  third  regiment  of  Foot  Guards  i  the  De» 
fendant  is  a  pi^or-geperal,  and»  f^t  the  tiB»e  ef  the  tran^ 
l^on  in  question,  was  a  colonel  in  the  army*  In 
consequence  of  certain  transactions  or  s&spieion%  far 
i  will  call  them  hy  the  latter  name,  sui^p^sed  ta  be 
derogjatory  tp  (be  character  of  the  Plaintiff  as  a  gentlemfin 
and  an  officer,  bis  Rogfal  Highnese  the  ocimmander4i|i^ 
chief  gave  a  direction,  —^  which  we  all  know  is  frequently 
given  upon  occasions  of  this  sort,  and»  as  I  have  no  he«i* 
taction  in  saying,  is  post  beneficially  given,  — -  a  direeftjon, 
which,  instead  of  being  the  exercise  of  an  a^t  (^  severity 
is  very  firequently  the  exercise  of  an  act  of  tendemees 
imd  mercy  to  the  party.  Instead  of  bringing  the  PIwh 
tiff  formally,  ^nd  in  the  first  instance,  before  a  comt* 
martial,  the  commander-in-chief  directed  an  enquiry  to 
be  made,  by  the  holding  of  a  court  for  that  purpose* 
T)ie  proceeding  was,  therefore,  in  its  very  nature  an  p& 
ficial  proceeding,  directed  by  the  commander-in-chie^ 
for  the  purpose  of  obtaining  that  information,  whicfa  he 
was  bound  to  obtain  as  to  the  conduct  of  eveiy  officet 
iM^dkig  a  commission  in  his  majesty's  army,  and  in  iur* 
therance  of  the  exercise  of  his  public  duty  upon  the 
result  of  such  enquiry,  wheth^  the  enquiry  was  to  cea^e 

in 
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in  the  first  instanoe,  or  whether  the  result  of  that  enquiry  1820. 
was  to  lead  to  any  ulterior  measure*  The  consequence 
of  this  was,  that  a  court  of  enquiry  was  held,  of  which 
the  Defendant  in  this  case  was  the  presiding  officer ; 
that  court  of  enquiry  was  held  in  consequence  of  a  duty 
created  by  the  order  of  the  commander-in-chie^  which 
was  imperative  upon  him ;  and  a  report  made  by  the 
Defendant,  in  conjunction  and  connection  with  the  of* 
fioers,  was  an  act  of  duty  imposed  upon  him  as  a  mill-* 
iary  man,  by  his  superior  commander,  the  commander* 
in-cfaie^  whose  order  he  was  bound  to  obey.  We  have 
heard  a  great  deal  in  this  case^  concerning  the  nature 
of  the  proceedings  of  a  court  of  enquiry.  Whether  these 
courts  were  first  held  in  the  year  1757i  or  preceded 
that  year,  is  to  me  perfectly  immaterial  in  my  view  of  the 
case ;  for  we  all  know  that,  considering  to  what  a  height 
of  greatness  and  glory  the  armies  of  this  country  have 
risen,  fi*om  that  time  up  to  the  hour  when  this  court 
q£  enquiry  was  held,  the  convenience,  at  least,  of  this 
practice  has  been  such,  that  no  man  has  ever  been  de- 
terred from  entering  into  the  army  on  that  account ;  and 
it  is  quite  impossible  not  to  see,  that  the  Plaintiff  in 
this  casc^  when  he  did  become  an  officer  in  the  army, 
knew,  that,  in  point  of  fact,  he  voluntarily  subjected 
bim^f  to  that  court  of  enquiry,  to  which  he  must  have 
known  that  officers  in  other  instances  had  been  made 
amenable. 

The  evidence  in  question  was  the  result  of  the  enquiry 
made  by  the  Court,  delivered  by  the  Defendant  to  the 
commander-in-chief  in  the  exercise  of  his  military  duty^ 
aod  retained  by  the  cc»nmander-in-chief,  as  an  official 
document,  in  the  possession  of  the  secretary.  Sir  Henry 
Torrens.  It  originated,  therefore,  in  a  military  order 
of  a  person  holding.a  high  and  respcm^ible  office  under 
the  crown;  it  was  executed  in  consequence  of  that 
order ;  it  was  returned  and  deposited  in  that  place  in 

N  4  which 
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1820*       which  all  official  acts  of  such  a  description  are  to  be  de« 
^      '  ^^     posited ;  and  the  question,  then,  is,  whether,  under  these 
^  drcumstances,  —  I  will  not  say  Sir  Henry  Tarrens  would 

BsNTDiCK.  have  been  compelled  to  produce  the  result  of  this  en- 
quiry ;  —  but,  whether,  if  he,  under  a  mistake,  had  been 
disposed  so  to  do,  it  would  not  have  been  the  bounden 
duty  of  the  learned  judge  before  whom  the  cause  was 
tried,  considering  that  this  document  was  a  secret,  not 
the  privilege  of  the  party  holding  it,  but  of  which  he 
was  a  trustee  on  behalf  of  the  public,  to  have  interposed 
and  prevented  the  admission  of  such  evidence.  Now 
before  I  examine  the  few  instances  alluded  to  as  applj^ 
ing  to  cases  of  this  description,  let  us  see  npoa  what 
ground  and  principle  the  present  case  rests.  It  is 
agreed,  that  there  are  a  number  of  cases  of  a  particular 
description,  in  which,  for  reasons  of  state  and  poliqTf 
inforiiiation  is  not  permitted  to  be  disclosed.  To  b^gin 
with  the  ordinary  cases,  and  those  of  a  common  de« 
scription  in  courts  of  justice.  In  these  courts,  for  rea^ 
sons  of  public  policy,  persons  are  not  to  be  asked  the 
.  names  of  those  from  whom  they  receive  information  as 
to  the  frauds  on  the  revenue.  In  all  the  trials  for  high 
treason  of  late  years,  the  same  course  has  been  adopted^ 
and,  if  parties  were  willing  to  disclose  the  sources  of 
thdr  information,  they  would  not  be  suffered  to  do  it 
by  the  judges.  What  is  the  ground,  upon  which 
these  cases  stand,  except  it  be  the  ground  of  danger 
to  the  public  good,  which  would  result  from  disclosing 
the  sources  of  such  informations  ?  —  for  no  person  would 
become  an  informer,  if  his  name  might  be  disclosed  in 
a  court  of  justice,  and  if  he  might  be  subjected  to 
the  resentment  of  the  party  against  whom  he  had  in* 
formed.  Does  not  this  reasoning  apply  closely  to 
the  case  now  before  us  ?  This  is  an  enquiry  directed 
to  be  made  by  the  commander-in-chief,  with  a  view  to 
ascertain  what  tb^  conduct  of  the  party  suspected  might 
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have  been ;  in  the  course  of  whichi  a  number  of  persons  1820# 
may  be  called  before  the  court,  and  may  give  inform* 
ation  as  witnesses,  which  they  would  not  choose  to  have 
disclosed :  but,  if  the  minutes  of  the  court  of  enquiry  are 
to  be  produced  in  this  way,  on  an  action  brought  by  the 
partyy  they  reveal  the  name  of  every  witness,  and  the 
evidence  given  by  each.  Not  only  this,  but  they  also  re- 
veal what  has  been  said  and  done  by  each  member  of  the 
existing  court  of  enquiry.  It  seems,  therefore^  that  the 
reception  of  the  minutes  would  tend  direcdy  to  disclose 
that  which  is  not  permitted  to  be  disclosed ;  and,  there- 
fore^ independently  of  the  character  of  the  Court,  I 
should  say,  on  the  broad  rule  of  public  poUcy  and  con- 
venience, that  these  matters,  secret  in  their  natures,  and 
involving  delicate  enquiry  and  the  names  of  persons, 
stand  protected. 

The  only  case  which  has  been  referred  to,  as  a  case 
more  immediately  in  point,  is  that  which  was  decided  by 
Lord  Chief  Justice  Oibbs{a)f  and  there,  the  witness 
proposed  to  be  examined,  was  the  Attorney-General  of 
tke  province,  who  was  called,  and  asked  as  to  the 
nature  of  some  communications  made  to  him  by  the  De- 
fendant relative  to  Mr.  WyaU\  conduct.  Mr.  Serjt 
hens^  for  the  Defendant,  objected  to  this  evidence,  <Hhat 
it  would  be  highly  indecent  for  a  public  officer  to  disclose 
what  passed  between  him  and  the  governor  upon  that 
occasion ;  and  that  it  was  a  confidential  communicadon." 
—  What  was  this  report,  in  its  very  nature,  but  a  con- 
fidential communication,  in  consequence  of  a  direction 
by  the  commander-in-chief,  for  the  information  of  his 
own  conscience  in  the  exercise  of  his  public  duty,  as  to 
whether  he  should  suffer  the  plaintiff  to  continue  an 
officer  or  not ;  in  a  case,  in  which  it  must  be  agreed  and 
admitted,  that,  independent  of  any  enquiry  whateveri 
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1820*       his  majeity^  in  the  exercise  of  his  prerogative^  might 
H^ts       ^^®  dismissed  liim  at  any  time  ?  —Then,  in  deciding  oa 
«.  the  validity  of  the  objection,  the  Chief  Justice   saidt 

.BsixiMac.  w  xhe  witness  is  not  bound  to  answer ;  and,  in  delicacy 
he  wiU  not  answer  such  questions.  Whether  the  con- 
versations, in  whioh  reference  was  made  to  Mr.  Ji^atfB 
conduct  as  surveyor-general  were  on  public  or  private 
bosinesi^  they  ought  not  to  be  disclosed.  The  governor 
consults  with  a  high  legal  officer  on  the  state  of  his 
colony ;  what  passes  between  them  is  confidential ;  no 
office  of  this  kind  could  be  executed  with  safety,  if  oon- 
Versation  between  the  governor  of  a  distant  province  and 
his  attomey*general,  who  is  the  only  person  upon  whom 
Buoh  governor  can  lean  for  advice^  were  suffered  to  be 
given,  in  evideoce*" — Now,  what  is  this  prDceedin^^  but 
consulting  with  those  who  are  bound  to  give  the  ddvice 
which  is  required,  as  to  the  exercise  of  a  public  duty? 
and,  whether  the  case  be  that  of  the  attorney-general  of  a 
province  advising  the  governor^  or  of  an  officer  present  at 
a  court  of  enquiry  directed  to  behdd  by  the  commaodei^ 
iil*chie^it  is  equally  a  casecf  advice  andinformation,  given 
k/t  the  regulation  cS  a  public  officer.  It  seems,  then* 
ibr%  to  Us,  upon  the  broad  prindple  of  state  policy  and 
public  convenience^  and  upon  the  principle  of  ^  the 
cases  tited^  that  the  Chief  Jiistice  of  the  Court  of  Kin^s 
Btnch  was  perfectly  right,  in  not  suffering  these  minutes 
to  be  brouf^t  forward  at  the  trial.  This  judgment  most 
b^  consequently^  affirmed. 

Judgment  affirmed. 
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(IN  THE  HOUSE  OF  LORDS.) 
Joshua  Rowe,  Esq.   v.    Isaac  Young. 

HTHE  Defendant  in  error   was    indorsee,    and  the  If  a  bill  of  ex- 
Plaintiff  in  error  was  acceptor  of  a  certain  bill  of  ^*"gf  ^  ^' 

cepted  pay- 

eidiange^  dated  the  20th  December^  1815»  drawn  by  able  at  a  par. 
James  MeagkeTf   at  Gosportt    upon    the  Plaintiff  in  ticularplac^ 
enror,  at  Tor^ntj  requiring  the  Plaintiff  in  error,  j^^  ^^^^  ^ 
two  months    after  the  date  of  the  bill,  to    pay    to  such  bill 
the  order  of  James  Meagher  the  sum  of  SOOt  value  *«a»^'*^«  *c. 

^^  ceptor»  must 

in   account,   which  bill  was  accepted  by  the  Plains  averpretent- 

tiff  in  error,   payable  at  Sir  Jchn  Perring  and  Co.»  °^*  *'  *^ 

bankers,  London^  and  indorsed  by  James  Meagher^  to  avenn^t  must 

the  X)efQndant  in  error  i  and  which  bill,  wh^i  the  same  be  proved. 

became  due^  was  disboaoured  and  unpaid.     Where- 

qpon  the  Defendant  in  erreor,  after  the  said  IhU  was 

disbonoured,  commenced  this  action  in  the  court  of 

K*  B»,  and  in  Trinify  term,  5$  Gee.  S.,  obtained  jud^ 

meat  upon  demurred)  against  the  Plaintiff  in  error^  at 

the  acceptor  of  the  said  bill  of  exchange.  The  first  eouHt 

of  the  declaration  in  the  action  wsa  framed  npon  the 

IttU  of  exchange  as  above  described ;  but  the  declaration 

likewise  contained  all  the  money  countSf  and  ocmcluded 

with  the  comm<Mi  breach.     The  Plaintiff  brought  error 

returnable  before  the  Lords  in  Plirliam^it,  and , 

The  special  error  was,  that  it  was  not  stated  nor 
sverred  in  or  by  the  first  count  of  the  declaration^  that 
the  bill  of  exchange  was  ever  presented  jbr  payment  at 
the  said  Sir  John  Perring  and  Company's^  at  which 
place  the  said  bill  of  exchange  was,  by  the  acceptance, 
inade  payable. 

The  Defendant  joined  in  error ;  and  in  TriftUjf  term 
last  and  the  subsequent  Tacaticmy  the  case  was  urgued 

by 
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by  the  Attorney-General  and  Wilde,  for  the  Plaintiff 
in  error;  and  Holt  for  the  Defendant  in  error,  (a) 

On  the  conclusion  of  the  argument,  the  Lord  Chan- 
cellor desired  to  have  the  opinion  of  the  twelve  judges 
upon  the  four  following  questions : 

First,  Whether,  in  this  case^  the  bill  of  exchange 
mentioned  in  the  first  count  of  the  declaration,  being 
therein  allied  to  have  been  accepted  according  to  the 
usage  and  custom  of  merchants,  payable  at  Sir  John 
Perrin^ft  and  Co.,  bankers,  lAmdon,  (that  is  to  say,) 
at  the  house  of  certain  persons  using  in  trade  and  com- 
merce the  names,  style,  and  firm  of  Sir  John  Perring 
and  Co.,  bankers,  London,  the  holder  was  bound  to 
present  it  to  that  house  for  payment,  and  to  aver  in  the 
declaration  that  the  same  was  presented  to  that  house 
for  payment? 

Secondly,  Whether  the  said  bill,  having  been  so  ac- 
cepted as  aforesaid,  such  acceptance  is,  in  law,  to  be 
considered  as  a  qualified  acceptance,  to  pay  the  same  at 
the  said  house  of  Sir  John  Perring  and  Co.,  bankers, 
London  /  or,  as  a  general  acceptance  to  pay  the  sam^ « 
with  an  additional  engagement  or  direction  for  payment 
thereof  at  that  house  ? 

Thirdly,  Whether,  if  A,  draw  a  bill  upon  B.  in  fiivor 
of  C  for  100/. ;  and  C,  without  the  previous  authority 
or  subsequent  assent  of  A.  take  an  acceptance  of  the  bill 
for  the  whole  of  the  100/.,  but  an  acceptance  quali« 
fied  as  to  the  time  or  place  of  payment;  C  could,  not- 
withstanding his  taking  such  acceptance^  mRi^tftin  an 
action  upon  the  bill  against  A.  ? 

Fourthly,  Whether,  if  A  were  debtor  to  C  in  1002., 
previous  to  his  so  drawing  upon  J?.,  in  &vour  of  C, 


{a)  The  reasons,  arg^m^t, 
and  casei  dted  on  both  sides 
are  lo  fiilly  diacuased  in  the  Lord 

gmic^Qor'f  o|iiaiop,  l^^d  ia  thf 


opinions  delivered  by  the  Twdve 
Judges  to  the  House,  that  it  was 
deemed  uxmec^ssary  to  insert  them 

to 
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to  the  amount  of  lOOZ.,  C.  could,  upon  A.^%  refusing 
his  assent  to  an  acceptance,  qualified  as  mentioned  in 
the  above  question,  maintain  an  action  upon  the  original 
debt  against  A,^  without  delivering  to  A.  the  bill  so  ac- 
cepted, in  case,  at  the  time  the  bill  was  drawn,  B.  was 
also  indebted  to  ^.  in  a  like  sum  of  100/.  ? 

There  being  a  difference  of  opinion  among  the  learned 
Judges,  they  subsequently  delivered  their  opinions  on 
these  questions  seriatim  (a)  /  and  on  the  17th  July 
the  Lord  Chancellor  {h)  and  Lord  BedesdaU  expressed 
the  following  opinions. 

The  Lord  Chancellor  (after  stating  the  record).  My 
Lords,  the  writ  of  error  in  this  case  brings  before  your 
Lordships  the  question,  whether  it  was  or  was  not  neces- 
sary, in  the  first  count  of  the  declaration,  to  allege  or 
itate  expressly,  or  to  allege  or  state  in  substance  and  e& 
feet,  so  that  it  might  be  collected  from  the  first  count  of 
the  declaration,  that  the  bill  had  been  presented  and  shewn 
to  the  Plainti£^  either  when  it  became  due  and  pay- 
able, or  before  that  time,  or  since  that  time,  at  Sir  J(Jin 
Penrif^A  and  Co.,  bankers,  jLon^bn;  and  that  question  may 
be  stated  in  another  way,  namely,  whether  this  accept- 
ance, as  stated  in  the  first  count  of  the  declaration,  is  to 
be  taken  to  be  a  general  acceptance,  making  the  party  ac- 
cepting liable  to  pay  every  where ;  or,  whether  there  is 
(what  in  some  cases  is  called  an  expansion  of  the  un- 
dertaking, and  in  other  cases  is  called  an  engagement  or 
direction  in  addition  to  the  general  unqualified  acceptance 
to  pay,)  a  direction  and  engagement  to  pay  at  Sir 
John  Perrin^s  and  Co.,  thrown  in  for  the  convenience  of 
both  parties,  but  which  the  holder  of  the  bill  is  not  bound 
to  attend  to  unless  he  chooses ;  or,  on  the  other  hand, 
whether  this,  upon  looking  at  the  terms  of  the  decla- 
ration, is  what  is  in  law  called  a  qualified  acceptance  ? 
And,  my  Lords,  undoubtedly,  it  is  very  fit  this  question 
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16tO.       ihoald  be  broogfat  before  your  lordshipij  becaiue  the 

■  "  ■         state  of  the  law,  at  actually  administered  in  the  oourtS) 

V.  is  such,  that  it  would  be  infinitely  better  to  settle  it  in 

YouMa.      any  way,  than  to  permit  so  controversial  a  state  to  e<itl 

any  longer. 

It  has  been  stated  at  the  bar^  and  there  can  be  ilo 
doobt  that  it  has  been  there  correctly  stated,  that  the 
Court  of  King^s  Bench  has  been,  of  late  years,  in  the  baUt 
of  holding  such  an  acceptance  as  this  to  be  a  general  «> 
oeptance^  with  what  the  judges  of  that  court  call  aft  M* 
pansion,  or  a  direction,  or  an  engagement,  whieh  ilitr^ 
duces,  not  a  qualified  promise,  but  a  sort  of  courtdq^f  a 
kind  of  accommodation  between  the  parties^  in  addiliot 
to  the  efiect  of  the  general  acceptance;  to  which  acoommo* 
datum  or  courtesy,  however,  they  hcid,  that  the  hnlihpj 
of  the  bill  is  not  at  all  bound  to  attend*  On  the  othet 
hand,  it  has  been  stated  toyour  Lordships,  and  there  can  bl 
no  d(Mibt  of  the  fact,  that  the  Court  of  Commfm  PkM  ii 
in  the  habit  of  holding  that  such  an  acceptance  as  this  is 
a  qualified  acceptance,  and  that  the  contract  of  the  palr^ 
is  to  pay  at  the  banker's }  and,  of  holding  it  as  matter  of 
pleading,  that  presentment  at  the  place  stipulated  miisl 
be  averred,  and  that  evidence  must  be  given  to  sualaiii 
that  avermait  It  has  been  further  represented  thal^ 
althm^,  in  the  present  state  of  the  law,  the  prino^pki 
of  law,  as  applied  to  promiss<»y  notes  and  biUa  e€ 
cxdiange  are  ttm{de  enough  in  common  casea^  tbe 
Court  of  King's  Bench  has  held,  that  if  a  man  pf«K 
mise  to  pay  at  a  particular  place  by  a  promissory  Qoti^ 
(at  the  Workington  bank,  for  instance,)  the  presentmio^ 
which  is,  in  pomt  of  law,  a  demand,  must  be  made  tbevc^ 
because  the  place  stands  in  the  body  of  the  nole^  andy 
being  in  the  body  of  the  note,  it  is  part  of  the  wriltCB 
contract  which  must  be  declared  upon,  as  it  exkls^ 
and  proved  as  declared ;  but,  that,  in  the  case  of  UUs 
of  exchange,  the  same  Court  has  held,  that  the  place 
at  which  by  its  acceptance  a  bill  is  made  payable^  is 

not 
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not  in  the  body  of  the  bill ;  and,  not  being  in  the  body 
of  the  bill,  the  Court  has  tak^i  it  for  granted,  that  it  is 
not  to  be  considered  as  being  in  the  body  of  the  accept* 
ance^  a  conclusion,  which  it  is  extremely  difficult,  I 
thinks  to  adopt;  because  it  seems  hard  to  say,  that com^ 
binations  of  various  kinds  may  be  infiised  into  the  accept- 
ance^ (for  example,  qualification  as  to  time^  as  to  mode 
of  payment,  as  to  contingencies,  upon  which  the  ac- 
ceptor will  pay,  and  various  other  qualifications  which 
will  be  found  in  the  cases,)  which  they  unquestionably 
Hiay  be^  notwithstanding  the  generality  of  the  bill  as 
drawn,  but  that,  if  the  acceptance  contain  a  qualifica- 
tion dearly  and  sufficiently  expressed  as  to  place,  that 
qualification  ought  not  to  be  introduced  into  the  accq>t- 
ance. 

In  addition  to  being  told  that  the  decisions  of  the  Court 
of  King^s  Bench  upon  bills  of  exchange  cannot  be  recon- 
ciled with  the  decision  of  that  court  upon  promissory 
ootea^  your  Lordships  are  told,  that  the  decisions  of  that 
court  upon  bills  of  exchange  are  not  aU  consistent 
with  each  other.  It  is  a  little  difficult  to  say  that  they 
are;  but,  undoubtedly,  it  may  be  represented  as  the 
opinion  of  that  Court  in  judgment,  that  this  species  of 
acceptance  is  a  general  acceptance,  with  that  kind  of 
expansion,  direction,  or  engagement,  to  which  I  have 
been  alluding.  The  Court  of  Common  Pleas  being  of 
a  different  opinion,  it  is  impossible,  my  lords,  for  any 
man  to  feel  that  he  has  incumbent  upon  him  the  duty 
of  giving  the  best  opinion  which  he  can  form  upon  a 
questioDy  on  which  so  many  men  of  high  professional 
character  and  great  professional  learning  have  diffinred, 
without  giving  that  opinion  with  a  good  deal  of  diffi- 
dence ;  but  he  must  remember  that  it  is  his  duty  to  give 
his  c^nnion,  whatever  it  may  be« 

The  first  question  is,  whether  this  is  a  qualified  ae* 
ceptanoe.  Upon  that  question,  the  twelve  judges  ha^e 
gjbren  your  lordships  theu:  opinioD,  and  a  great  majority 
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18S0.  of  them  are  of  opinion,  that  it  is  a  qualified  acceptance. 
Some  of  the  judges  have  given  your  lordsliips  their 
opinion,  that  it  is  a  general  acceptance  with  an  expan- 
non,  direction,  or  engagement  for  the  convenience  of 
(me  or  other  of  the  parties,  which,  one  does  not  very 
well  know ;  and  that  the  acceptance  meant,  that  if  the 
holder  chose  to  go  to  Sir  John  Perrin^s  and  Co.,  he 
would  probably  there  get  pa3nnent  of  the  bilL  Tlien, 
another  question  is  this,  supposing  this  to  be  a  qualified 
acceptance^  was  it  necessary  to  aver  the  presentment  , 
in  the  declaration,  and  to  support  that  averment  by 
proof?  A  great  majority  of  the  learned  judges,  (includ- 
ing someof  those  who  thought  this  a  qualified  accq>tance) 
say,  that  it  is  not  necessary  to  notice  it  as  such  in  the 
declaration,  or  to  prove  presentment ;  but,  that  it  muatbe 
considered  as  matter  of  defence,  and  that  the  Defendant 
most  state  himself  as  ready  to  pay  at  the  place^  and  to 
bring  the  money  into  Court,  and  so  bar  the  actioni 
by  proving  the  truth  of  that  defence.  Some  of  the 
judges,  to  whom  I  am  alluding,  (having  been  most 
eminent  in  special  pleading,)  deny  this  proposition, 
and  say,  that  the  Plaintiff^  must  declare  upon  the  con- 
tract as  it  is,  that  he  must  make  out  his  right  to  sue^ 
according  to  that  contract ;  and,  if  that  contract  engage 
for  payment  at  Sir  John  Perrin^s  and  Co.,  he  must  state 
in  the  declaration,  that  he  has  demanded  payment  at 
Sir  John  Perrin^s  and  Co. :  in  short,  their  opinion  is» 
that  the  Plaintiff  has  no  cause  of  action^  unless  he  have 
perfoimed  his  part  of  the  contract. 

I  think,  my  lords,  I  may  venture  to  state,  upon  the 
cases  which  I  have  taken  a  great  deal  of  pains  to  search, 
(for  I  hope  I  have  read  every  case  upon  the  subject,)  that  a 
person  may,  undoubtedly,  draw  a  bill  of  exchange,  as  we 
are  in  the  habit  of  making  a  promissory  note,  payable  at  a 
particularplace:  the  effect  is,  that  the  acceptor  of  such  abiU 
has  promised  to  pay  at  that  particular  place,  and  that  the 
drawer,  on  de&ult  of  the  acceptor,  has  promised  to  pay 
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at  that  particular  place ;  but  there  seekus  a  great  objection 
made  to  the  doctrine,  that,  if  a  drawer  has  drawn  gene* 
rally,  the  acceptor  can  accept  specially.     The  question 
appears  to  me  to  be,  whether  the  acceptor  has  accepted 
qiedally ;  and  I  cannot  imagine,  if  the  contract  of  ^•,  (he 
being  the  drawer)  be  general,  how  it  is  from  thence  to  be 
reasoned,  that  I,  the  acceptor,  need  not  come  under  any 
engagement,  unless  I  choose  to  come  under  the  engage- 
ment proposed  by  A.9  and  that  I  cannot  qualify  my  ac- 
ceptance^ and  say  to  the  holder  of  the  bill,  it  is  very  true, 
the  drawer  has  drawn  upon  me,  and  expects  me  to 
make  myself  liable  generally ;  but  that  is  not  what  I 
dioose  to  do ;  if  you  will  not  take  an  acceptance  from 
m^  by  which  I  can  consult  my  own  convenience,  by 
telling  you  that  I  will  pay  you  at  a  given  place  and 
time^  you  shall  have  none  at  all.     Cannot  an  acceptor 
accept  in  a  qualified  way  ?  That  he  can,  is  clearly  esta- 
blished by  cases  which  extend  to  almost  every  species  of 
qualification ;  and,  unquestionably,  if  the  qualification 
as  to  place  cannot  be  adopted  by  the  acceptor,  it  must 
be  on  account  of  some  circumstance  which  belongs  to 
the  places  and  does  not  belong  to  the  time  or  the  mode  of 
payment,  or  any  other  species  of  qualification  whatever. 
Hy  Lords,  I  am  ready  to  express  my  fiiU  assent  to  the 
doctrine^  that,  where  a  bill  is  drawn  generally,  (consider- 
ing that  as  an  address  to  the  person  who  is  to  accept  it 
generally,  because  it  is  drawn  generally,)  it  lies  upon  die 
aocq>tor,  who  says,  that  he  has  accepted  specially,  to 
aocq>t  in  such  terms,  that  the  nature  of  his  contract  may 
be  seen  fix)m  the  terms  he  has  used,  and  that  that  may 
clearly  appear  to  be  a  qualified  acceptance,  which  he 
iunsts  is  not  a  general  acceptance. 

The  first  question,  then,  here,  will  be  upon  the  words, 
whether  this  is  or  is  not  a  qualified  acceptance.  Now,  my 
Lords,  I  really  do  not  know  how  it  is  possible  to  say,  that 
this  is  not  a  qualified  acceptance ;  I  mean  independent 
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18S0»       of  the  Gases  which  have  been  decided ;  because,  if  a  man 
draw  upon  me  who  am  living  in  London^  and  I  say,  I 
accept  according  to  the  usage  and  custom  of  merchantSi 
payable  at  my  bankers,  ChtUC%  and  Co.,  London^  I  only 
desire  to  ask,  (putting  the  usages  of  merchants,  ajnd 
putting  the  effect  of  these  cases  out  of  the  question,  for 
a  moment,)  whether  any  man  could  read  an  acceptance 
of  mine  in  these  terms,  and  say  that  it  was,  not  only 
an  acc^tance  of  mine,  payable  at  Child%  where  those 
funds  would  be,  which  were  to  pay  it,  but  that  it  was 
an  acceptance  by  virtue  of  which  (as  is  admitted  by 
those  who  have  argued  about  the  convenience  and  in^ 
convenience,  and  who  have  looked  at  the  argumenttm 
ab  inconvenienii)   the  holder  of  that  bill  might  arrest 
ines,  and  hold  me  to  bail  in  any   part   of  the  world* 
My  Lords,  after  revolving  this  question  again  and  again, 
in  my  mind,  with  the  full  consideration  of  what  has 
been  stated  about  the  practice  and  contrary  decisions,  I 
cannot  say  that  it  was  not  the  intention  of  the  party 
who   thus  accepted,   to   come   under  an  engagement, 
which  may  be  represented  as  an  acceptance,  to  pay  the 
bill  at  Sir  John  Perring's  and  Co.,  London. 

Then,  it  is  said,  that  the  word  ^^  accepted"  forms  the 
general  engagement,  and  that  the  words  <^  payable  at 
Sir  John  Perrin^s  and  Co."  cannot  qualify,  and  cut 
down  the  general  engagement ;  and  cases  are  then  citedy 
which  maintain  a  distinction  between  words  of  qualifi- 
cation in  the  body  of  a  note,  and  words  of  qualificatiou 
in  the  margin,  oc  at  the  foot  of  a  note ;  and  there  are 
cases  maintaining  the  distinction,  that  if  such  words  be 
in  the  body  of  the  note,  they  form  part  of  the  contract ; 
but,  if  they  be  at  the  foot,  or  in  the  margin,  they  form 
only  a  memorandum.  I  do  not  mean  to  disturb  these 
cases  at  all,  but  I  do  not  understand  how  it  is,  that 
from  these  cases  it  is  to  be  inferred,  I  that,  when  I  writ^ 
the  words  ^*  accepted,  payable  at  a  given  hous^"  the 
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word  ^  accepted"  is  to  be  taken  to  express  the  wheie  of       t8M. 
wy  eoDtPact»  aod  that,  though  the  sentence  is  not  com*        fumtt 
plete  tiU  I  write  the  wholes  the  Utter  part  of  it  is  doI  to 
be  taken  as  part  of  the  contract,  but  as  a  direction^  ov 
^pADsions  of  the  engagement.     Your  Lordships  bave 
heard  a  great  deal  of  this  argumentum  ai)  inconpoemeniif  but 
I  cannot  help  thinking,  that  this  is  a  nH)de  oi  reasoninj^ 
which  is  not  quite  analogous  to  our  usual  modes  of  reiH 
lOfiiiig  in  the  courts  below  on  the  question  of  what  men 
tore  likely  to  do  or  not  to  do.     The  case  is  put  in  tfaia 
way* — Supposing  bills   were  drawn  on  eadi  of  tbo 
twelve  judges  of  Englandy  }ust  before  they  l^  town  o» 
the  circuit,  and  they  had  accepted  the  bills,  payable  aft 
their  respective  bankers,  if  it  be  law  that  such  an  ao- 
oqplaDce  renders  them  liable  to  pay  any  where,  the 
koldera  oS  those  bills  might  undoubtedly,  if  they  pleaK^ 
sneet  the  judg^  at  their  respective  circuit  towns,  a  little 
to  the  iKonvenience  of  the  administration  of  justice.  -— 
It  ia  said,  no  man  would  tUnk  of  arresting  the  judges^ 
My  X^wrds,  I  hope  nobody  would  think  of  arresting  the 
judges*;  but  I  can  feel  for  mercantile  men,  just  as  well  as 
I  can  feel  for  judges,  and  I  can  feel  for  men  exposed  to 
tkeincpnvenience  of  demands  upon  them  which  are  to  be 
Ti|plated  not  bg  their  contracts,  but  by  a  constmctioa 
being  given  to  their  contracts  which  they  meant  showU  be 
never  given  to  them.   My  Lords,  ia  this  very  case^  (and  it 
seems  not  to  have  been  very  much  considered,)  the  ac- 
cepter is  at  Torpaint ;  ftnd,^  having  his  money  in  London^ 
.  where  it  is  usually  demanded  of  him^  he  says.  If  you 
make  your  demand  upon  me,  here,  \  cannot  pay  yco; 
but  I  have  at  CtuUC^  or  Dtummond^^  shop  money  to  pay 
you^  and  you  will  be  sure  to  find  it  there.     Is  it  ne 
matt^  of  inconvenience,  that  such  a  man  may,  from  cbf 
price^  if  you  please,  (and  we  have  heard  of  such  things^ 
as  men  through  caprice  refusing  a  tend^  of  Bank  of 
Mngland  notes,  and  so  forth,}  be  obliged  to  bring 
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mofaqr  from  London :  or  is  he  to  keep  money  in  London 
and  at  Torpomt  too,  to  anewer  the  exigency  of  the 
demand,  as  it  may  happen  to  be  made  at  the  one 
place  or  the  other. 

My  Lords,  there  is  another  consideration,  which  does 
not  appear  to  me  to  hare  been  so  much  attended  to  as 
it  mi^t  have  been,  namely,  that,  if  I  promise  to  pay  at  my 
bankers  in  London^  and  a  man  calls  upon  me  to  pay  in 
Northumberland^  it  is  not  the  same  thing;  for,  looking 
at  the  demand  as  likely  to  be  made  at  Chtld^s  shop,  I 
send  the  money  there,  but,  if  I  am  to  pay  in  Northum* 
berlandj  there  must  be  the  exchange,  and  remittance, 
and  so  on,  backwards  and  forwards.  But  take  the 
case  of  a  gendeman  leaving  Cdlcutta^  and  coming  to 
reside  in  London,  who  gives  a  bill  of  exchange  in  Gi2- 
cutttt,  to  be  paid  there^  six  months  after  he  departs :  he 
arrives  inLondon^not  bringing  a  shilling  home  to  pay  that 
bill,  — -  he  finds  the  bill  sent  home  by  another  ship,  and 
he  is  arrested  the  moment  he  lands.  Is  the  sum  which 
he  is  obliged  to  pay  here,  the  same  with  that  which  he 
would  have  paid  there,  and  for  paying  which,  he  had 
made  preparation  ?  Certainly  not.  —  It  appears  to  me^ 
therefore,  that,  even  with  respect  to  the  value  of  what  is 
to  be  paid,  there  is  a  most  essential  diiSTerence  in  the 
contract. 

Then,  it  is  said,  this  will  be  extremely  inconvenient ; 
and  it  was  with  a  view  to  see  what  the  balance  of  con« 
venience  and  inconvenience  would  be  in  that  part  of  the 
cases^  that  I  took  the  liberty,  with  your  Lordship's  permis- 
sion, to  put  the  third  and  fourth  questions  to  the  judges. 
It  is  said  this  may  vary  the  right  of  the  holder,  in  respect 
of  the  drawer,  unless  he  the  holder  give  notice,  and  so 
forth,  to  keep  his  liability  alive.  My  Lords,  the  answer 
to  that,  as  it  seems  to  me,  is  this,  that  if  you  once  admit 
that  a  man  may  accept  specially,  it  is  the  consequence  of 
the  law,  that  theie  difficulties  arise :  if  you  will  say  that 
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no  nan  shall  accept  specially,  a  bill  which  is  drawn 
generally,  that  settles  the  question ;  bat,  if  you  say 
that  the  law  is  —  though  a  man  draw  generally,  the 
drawee  may  accept  specially, —it  is  the  consequence  of  the 
law  which  imposes  duties  upon  the  holder  to  give  notice 
to  the  drawer^  to  keep  alive  the  drawer's  liability,  and 
that  inconvenience  certainly  is  not  quite  so  large  as  if 
die  acceptor  refused  to  accept  at  all. 

Then,  it  is  said,  that  this  will  impose  great  difficulty 
the  indorsee,  that  a  person  sometimes  becomes  an  in- . 
dorsee  before,  and  sometimes  after  acceptance;  if  he  be- 
come an  indorsee  before,  he  may  find  a  special  accept* 
ance  when  he  expected  to  have  a  general  acceptance ; 
but  theUy  when  the  bill  is  indorsed  to  him  unaccepted, 
be  does  not  know  whether  it  will  ever  be  accepted ;  and, 
if  he  do  not  know  that  it  will  be  ever  accepted,  he 
cannot  tell  whether  it  will  be  accepted  specially.  He 
knows,  therefore,  at  the  time  of  taking  that  bill  by  in- 
dorsement, that  he  is  to  look  out  for  such  an  acceptor 
as  he  can  find.  What  is  there  inconsistent  with  the  rule 
of  law  or  convenience  in  this  ?  I  cannot  see  any  thing. 

It  would  be  a  very  unnecessary  fatigue  to  your  Lord-* 
ships  to  go  through  the  whole  of  this  case  from  the 
beginning  to  the  end.  It  does  appear  to  me  that  no  one 
can  say,  the  case  is  settled  in  law ;  you  must  therefore 
go  back  to  principle.  If  you  go  back  to  principle,  and 
admit  that  a  man  may  ^ve  a  qualified  acceptance^  the 
question  is,  whether  this  is  a  qualified  acceptance,  aye  or 
no  ?  If  it  be  a  qualified  acceptance,  —>  if  it  be  an  accept- 
ance where  the  contract  of  the  party  is  to  pay  at  Sir 
John  Perrin^s  and  Co., —  then  I  state  it  to  be  in  plead- 
ing settled  matter,  that  you  must  declare  according  to 
the  contract,  and  that  you  must  aver  all  that  the  na- 
ture of  that  contract  makes  necessary.  If  that  be  so, 
if  it   be   a   special  contract,   and  if  it   be  necessary 

0  3  for 


182a 


Row* 

YOQKCk 


Vm  CASES  r*  TRINITY  TERM  and  VACATION 


Siiwil 


IBfKk  far  yon  to  a^er  all  which  the  contract  contains,  how  can 
it  be  said  that  it  is  not  to  be  shewn  in  the  nature  of  the 
demand,  but  that  it  must  be  left  to  be  shewn  in  the  dn* 

TouMOi  fence  ?  It  appears  to  me  that  this  position  cannot  be 
maiiftained*  My  Lords,  with  respect  to  the  cases  of 
bonds  which  have  been  cited,  they  differ,  altogether, 
fitom  a  contract  of  this  nature.  You  bring  your  action, 
upon  a  bond  for  the  penalty;  it  must,  therefore^  be 
matter  ci  drfence  to  Sf^9  that  the  bond  would  have  been 
paid  at  a  particular  place ;  for  that  will  be  in  the  cd»* 
dition  of  the  bond ;  when  you  pray  oyer  of  the  bond, 
you  defend  yourself  by  saying  that  you  have  perfoiyned 
that  condition,  and,  that,  therefor^  you  are  to  be  exp 
cused  firom  the  payment  of  the  debt.  These  cases^  tbev^ 
for^  have  no  application  to  the  case  b^are  yomr  Lord* 


There  is  another  set  of  cases,  in  which  it  is  said,  thal^ 
if  there  be  an  antecedent  debt,  the  acceptance  must  be 
taken  to  be  generaL  —  Between  the  acceptor  and  holder 
there  is  seldom  an  antecedent  debt ;  there  may  be  an  aai^ 
cedent  debt  between  the  drawer  and  acceptor  of  the  bill  j 
I  wish  that  there  had  been  an  antecedent  debt  in  all  eases, 
for  accommodation  bills  have  been  the  ruin  of  many :  but, 
with  respect  to  the  acceptor,  it  is  not  true,  that  he  must 
be  antecedently  the  debtor ;  and  all  the  cases  with  re- 
q>ect  to  qualified  acceptance  show  that ;  for  a  man  may 
accept  to  pay  half  the  bill  in  money,  and  half  in  goods ; 
he  may  accept  to  pay  out  of  the  produce  of  a  cargo  con* 
signed  to  him  when  that  cargo  comes  to  this  countiy. 
When  your  Lordships  look  to  the  situation  of  a  consignee^ 
you  will  find  that  his  acceptance  is  always  qualified  A 
ship's  cargo  comes  from  the  West  Indies^  and  the  bill  withit; 
the  aceptance  of  such  bill  will  be,  of  course^  an  acceptance 
to  pay  in  London. '■^In  every  view  of  this  case,  I  take  the 
liberty  to  state  to  your^ Lordships  as  my  opinion,  (oer- 
tainly  stating  it  with  infinite  difiidence,  as  I  ought,  re- 
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tolleCtilig  that  I  am  obliged  to  difier  in  opinion  fW)m 
thoee  who^  judgments  no  man  can  respect  more 
than  I  do,)  that  this  is  a  contract  to  pay  at  Sir  John 
Perrinj^^  and  Co.,  which  is  not  the  contract  stated  in  Toroo. 
the  first  count  of  the  declaration ;  for  that  count  wants 
thai  averment ,-  and  the  consequence  is,  that  the  Judg- 
ment of  the  tourt  of  King's  Bench  must  be  ftevefsed.  I 
do  not  think  that  it  will  be  of  the  least  consequence  to 
the  coipmercial  world  \  for  it  will  be  so  easy  to  adopt 
forms  of  words  which  leav&  no  doubt  as  to  what  is  mitont^ 
thai  I  am  perfectly  sure,  if  there  were  any  inconvenience 
AvUing  from  the  decision,  if  your  Lordships  think  pro* 
p«r  to  makid  it)  that  those,  who  do  ndt  wish  to  havts 
tho  Inconvenience  have  nothing  to  do  but  to  use  two  oi^ 
three  words,  which  will  guard  them  from  it.  But  the 
qiMstion  i%  What  is  the  taw  of  this  day,  upon  this  con- 
tftttt)  Hi  set  forth  in  this  first  count  of  this  declaration  ? 
I  have  already  «lated  to  your  Lordships  in  a  few  words 
what  Kny  opinion  is,  and  I  sincerely  believe  it  to  be 
founded  in  clear  principles  of  law;  although^  when  I 
stale  that  I  do  believe  it  to  be  so  founded,  I  cannot  but 
rtcoUdd,  (and  I  do  that  with  infinite  respect,)  that  I  am 
diflbring  in  opinion  with  those>  whose  opinion  is  infinitdy 
suporiot  to  mine.  But  my  duty  is  not  to  state  their  opi*- 
nion,  but  to  express  my  own. 

Lord  Redesdale.  My  Lords,  I  most  fully  concur 
in  the  opinion  expressed  by  my  noble  and  learned  friend. 
It  don  appear  to  me  that  some  of  the  learned  judges 
have  totally  ibrgotten  acceptances  for  honour.  If  a  per- 
son accept  for  the  honour  of  the  drawer,  payable  at  a 
banker'B  in  London^  all  the  reasoning  founded  on  the 
soppoeition,  that  the  acceptor  must  be  debtor  to  the 
drawelT  vanishes ;  and  I  do  not  observe,  that  the  learned 
judges  distinguished  between  the  ease  of  an  acceptance 
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Rows  ^  impossible  to  sayt  if  these  words  were  applied  to  an 

V.  acceptance  for  honourj  that  any  of  the  arguments  founded 

YoGNOi  011  ^e  supposed  prior  debt  of  the  acceptor  could  be 


But,  my  Ix>rds9  another  part  of  the  question  whidi 
has  been  adverted  to  by  the  noble  and  learned  lord, 
qypean  to  me  of  infinite  importance,  I  mean  the  ao» 
ceptance  of  a  bill  payable  at  a  place  different  firom  tho 
residence  of  the  acceptor.  This  bill  is  accepted  by  a 
man  resident  at  Torpointf  payable  in  London^  at  a  oefw 
tain  banking-house.  What  is  asserted  to  be  the  effiset 
of  this  acceptance?  That  he  engages  to  have  monef 
both  at  Sir  John  Perrin^%  and  Co.,  and  at  his  own  real* 
dence  at  Torpoint.  If  he  accepted  simply,  he  would 
engage  only  to  have  the  money  at  TorpohU  $  bat 
it  is^  said,  that,  because  he  accepts  with  this  addition^ 
he  engages  to  have  the  money  at  both  places.  -  This 
is  making  him  engage  for  two  things  instead  of  one^ 
and  it  does  seem  to  me^  that  it  must  have  been  his  inten* 
tion  to  engage  for  only  one,  namely,  a  payment  mLondong 
for  it  is  perfectly  clear,  that  payment  at  Torpoint^  and 
payment  in  Ixmdonj  are  two  different  things :  and,  if  he 
be  liable  to  be  called  upon  at  both  places,  his  liability  is 
rendered  more  inconvenient 

This  might  be  converted  into  a  most  fraudulent  trans- 
action, in  reference  to  dealings  between  mercantile  people 
residing  at  different  places.  Take  the  case  alluded  to 
by  the  noble  and  learned  lord,  of  a  bill  accepted  payable 
at  Calcutta^  Suppose  that  a  person  accepts  a  bill  pay- 
able in  India^  and  leaves  funds  for  the  purpose  of  answer* 
ing  that  bill,  the  bill  being  payable  in  six  months ;  he 
comes  to  London^  and  there  the  bill  is  demanded  of  him 
because  his  acceptance  is  general,  and  the  words  <<  pay- 
able  at  QUcutto^'  do  not  <)ualify  that  acceptance.     The 
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consequence  of  that  would  be,  that  the  holder  of  the 
bill  would  gain  the  whole  expence  of  the  remittance  fix>m 
India  to  England^  and  we  know  perfectly  well  that  that 
makes  a  very  considerable  difference.  In  an  appeal 
very  recently  before  your  Lordships,  it  was  a  question^ 
whether  in  an  account  of  that  description,  the  expences 
of  remittance  from  India  to  England  are  or  are  not  to 
be  allowed ;  and  it  is  part  of  the  subject  of  appeal  from 
a  decision  of  the  Court  of  Session  in  Scotland^  that  the 
qipellant  has  not  been  allowed  the  expense  of  that  re« 
mittance.  It  appears  to  me,  therefore,  that  it  is  per- 
fectly dear,  that,  if  it  were  to  be  held,  that  the  accept- 
anoe  of  a  bill  payable  at  a  different  place,  is  not  to  be 
held  to  be  conditional  acceptance,  it  may  be  used  for 
the  purposes  of  extrane  fraud,  to  make  a  man  pay  that, 
which  he  did  not  mean  to  pay,  and  which  the  drawer  did 
not  expect  him  to  pay  in  such  a  mode.  Many  cases 
might  be  put  as  to  the  West  Indies^  and  other  places, 
which  were  attended  to  by  some  of  the  learned  judges, 
and  into  which  it  is  not  necessary  to  enter.  If  the 
words  which  have  been  added  to  this  acceptance  be  con- 
strued, as  haying  no  operation  in  fiivour  of  the  acceptor, 
how  came  they  to  have  any  operation  whatever  in  favour 
of  other  parties  ?  If  they  be  not  a  condition  annexed  to 
the  acceptance,  how  can  it  be  granted,  that  the  holder 
of  the  bill  must,  in  order  to  entitle  him  to  make  a  de- 
mand either  against  the  drawer  or  against  the  indorser, 
show  the  bill  to  Perring  and  Co.  ?  But,  it  is  said,  that 
this  should  be  shown  in  the  plea:  the  majority  of  the 
judges  have  been  of  opinion,  that  it  is  a  qualification 
of  the  acceptance,  but  that  the  party  is  to  take  ad* 
vantage  of  it  in  pleading.  But,  in  order  to  do  tha^ 
he  is  obliged  to  bring  the  money  into  court,  (that  is  to 
say,)  he  is  to  do  the  very  thing  which,  (in  the  case  of 
an  acceptance  in  India^  for  inst^ce,)  he  ought  not  to 
be  oUiged  to  dO|  for,  in  that  cascy  the  acceptor  must 
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bl^g  th^  money  from  India,  to  be  enftbled  to  britig  the 
moiiey  into  court.  Upon  these  grounds,  it  appears  to 
me^  that  it  is  infinitely  better  to  hold,  that  these  word* 
do  amount  t^  a  qualification  of  the  acceptance  impon* 
ing  a  preoede&t  condition,  which  must  be  shown  upon 
the  record)  for  the  purpose  of  setting  forth  truly  the  ac- 
ceptance^ and,  that  being  set  forth,  it  appears  to  me,  tfaftt 
the  patty  is  bound  to  prove  that  which  he  h&s  averred 
in  the  declaration,  which  goes  to  show,  that  the  party 
taking  such  acceptance,  has  complied  with  the  con- 
dition entered  into  between  him  and  the  acceptor.  On 
these  grounds,  I  perfectly  concur  with  the  noble  and 
learned  lord,  that  the  judgment  should  be  reve)rsed. 

The  House,  accordingly. 

Reversed  the  judgpn^n^ 


Best  J. 

istQuetdoik 


Appendix  to  Rowe  v^  Yoxj^g. 

Bsst  J.  Upon  a  question  of  such  acknowledged  diffi- 
culty as  Ifaat^  which  is  first  proposed  to  us  by  your  Lord- 
abi^  one,  on  which  the  most  eminent  Judges  have  proiibunceA 
directly  opposite  decisions^  I  address  your  Lordshipi  with 
the  utmost  diffidence  of  my  own  judgment ;  but  my  duty  Ml^ 
your  Lordships  prevents  me  from  yielding  to  the  difficolty 
which  I  feel ;  and  obliges  me  to  form  the  best  opinion,  that 
a  cdnstder^tion  of  the  question  with  the  greatest  attention 
which  I  can  apply  to  it,  enables  me  to  give. 

I  submit  to  your  Lordships,  that  the  words  *^  payable  at 
Sir  John  Perring*B  and  Co.,  bankers,  London,**  qualify  tte 
general  term  **  accepted,"  and  render  a  presentment  of  the 
bill  at  the  house  of  Sir  John  Perring  and  Co.  necessary ; 
(provided  the  acceptor  had  fmids  at  that  house  on  the  day 
on  which  the  bill  became  due,  and  Sir  John  Perring  and 
Co.  would  have  paid  the  bill ;)  but  I  do  not  think  that  It 
was  necessary  to  aver  in  the  declaration,  that  the  bill  was 
presented  at  that  house  for  payment,  ^If  the  acceptor  would 
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trail  bonself  o£  the  want  of  presentmait  of  the  bill  at  Sit 
John  Pefring\  he  must  plead  to  the  action  brought  on  it> 
that  he  had  funds  in  the  hands  of  Sir  John  Perring  and  Co* 
sufficient  to  take  it  up  on  the  day  when  it  became  due»  and 
that  Sir  John  Perring  and  Co.  would  have  paid  it,  had  it 
been  presented  at  their  house ;  and  he  must  pay  the  amount 
of  the  bill  into  court. 

Tlie  first  point  to  be  settled  is,  whether  the  terms  used 
•mount  to  such  a  qualified  acceptance,  as  makes  the  bill 
payable  onfy  at  the  bankers' ;  or  whether  they  are  to  be 
CQDsideredy  merely,  as  giving  notice  to  the  holder,  that,  if 
he  will  call  at  the  bankers',  he  may  obtain  payment,  with- 
out having  the  effect  of  compelling  him  to  present  the  bill 
at  the  bankers',  or  imposing  any  other  duty  on  him,  than 
what  is  required  from  the  holder  of  ^a  bill,  by  a  general 
acceptance. 

Before  I  discuss  this  point,  I  Tould  state,  that,  in  my 
hiaiable  opinion,  it  imports  the  holder  of  a  general  accept* 
iDce  to  present  his  bill  at  the  residence  or  place  of  trade 
af  the  acceptor :  the  qualified  acceptance  produces  no 
other  «fiect  than  that  of  changing  the  place  of  presentment 
from  the  compting-house  of  the  acceptor,  to  the  house  of 
the  acceptor's  banker. 

It  cannot  be  disputed^  that  the  drawee  of  a  bill  may 
aecept  it  specially ;  and  liiat  such  acceptance  may  narrow 
his  responsibility  below  what  it  would  have  been,  if  he  had 
accepted  the  bill  according,  to  its  tenor.  Special  accept^ 
ances  lire  recognised  by  a  long  series  of  decisions  of  all  the 
courts  of  Westminster' Hall f  from  which  it  appears,  that 
the  drawee  of  a  bill  may  limit  his  responsibility  by  any 
GODditiops  which  his  own  circumstances,  or  the  situation  of 
the  dmwer's  funds  may  render  expedient.  In  Smith  v. 
Abbot  (a),  it  was  holden  that  a  drawee  may  accept  payable, 
when  certain  goods  consigned  to  him  are  sold;  and,  in 
Julian  V.  Shobrooke  (d),  when  in  cash  from  the  cargo  of 
the  ship  Thetis*  In  Walker  v.  Attvood{c)f  a  bill  payable 
at  sight  was  accepted  payable  three  months  afler  accept* 
•Qcep  and  this  was  held  to  be  a  good  conditional  accept- 
ance. If  the  time  of  payment  may  be  postponed,  die 
place  of  payment  may  be  changed.  It  is  another  question, 
vfaether  the  holder  is  bound  to  take  such  an  acceptance, 
asod  whether,  if  ha  take  it  without  giving  notice  to  the 
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1820.        drawer  and  indorsers,  and  obtaining  their  assent,  he  does 

*^-    '   '-       not  discharge  them  from  all  liability ;  but,  if  he  does  recehre 

such  an  acceptance,   he  is  bound  by  the  temm  of  it,  aa 

YouNO*       between  himself  and  the  acceptor. 
......  The  next  point  to  be  considered  is,  are  the  words  ^^  ao 

Bath  cepted  payable  at  Sir  John  Perring  and  Co/s  bankers,  Lon-^ 
iftQneitibiit  ^on,*'  sufficient  to  express  a  special  acceptance,  making  the 
bill  payable  at  that  bouse?  They  all  form  one  short  sen- 
tence ;  the  words  '^  payable  at"  following  immediately  after 
the  word  *^  accepted"  without  any  break ;  and,  as  the  word 
«  accepted"  raises  an  obligation  in  the  writer  to  pay  ttm 
bill  when  due ;  the  words  which  foUow  **  accepted"  must 
be  considered  as  confining  the  obligation  to  pay  at  ttm 
house  of  Sir  John  Perring  and  Co.  What  rule  of  construe- 
tion  allows  us  to  say,  that  the  first  of  several  connected 
words  is  to  be  considered  as  forming  the  contract,  and 
that  the  remaining  words,  although  they  seem  to  express 
a  qualification  of  such  contract,  are  to  have  no  effect?  With 
what  justice  can  we  hold  a  man  to  the  obligatory  part  of 
the  instrument  which  he  has  executed,  and  refuse  him  the 
advantage  of  the  qualification  which  he  has  immediately 
annexed  to  it. 

But,  it  has  been  said  at  the  bar,  that  the  acceptor  is  to 
be  presumed  to  be  the  debtor  of  the  drawer;  that  the 
debtor  is  liable  to  his  creditor  every  where ;  that  this  liability 
cannot  be  narrowed,  except  by  clear  and  express  terms ; 
and,  that  the  terms  used  by  this  acceptor  are  not  sufficiently 
clear  to  narrow  his  responsibility.  I  deny,  that,  under  tlu! 
circumstances  in  which  the  trade  of  the  world  is  now  con* 
ducted,  a  drawee  is  to  be  taken  as  the  debtor  of  the  drawer  $ 
but,  if  he  is  to  be  so  taken,  the  drawing  a  bill  for  his  debt, 
if  it  be  accepted,  restrains  the  drawer  from  claiming  his 
debt  at  any  other  time  or  place  (in  the  first  instance)  than 
when  and  where  the  bill  is  payable.  Further,  I  insist,  that 
the  terms  used  in  this  acceptance  are  sufficiently  clear,  to 
fix  the  place  of  payment  of  this  bill  at  the  house  of  the 
bankers. 

It  is  well  known  to  be  the  practice  of  the  consignors  of 
goods,  to  draw  on  the  consignees  for  the  expected  pro« 
ceeds  of  such  goods  as  soon  as  the  goods  are  sent.  The  bills 
so  drawn  are,  often,  presented  before  the  goods  get  to  the 
hands  of  the  consignees,  and,  generally,  before  they  are  8old« 
71^  qp^ciol  Acceptancesi  ia  9pin^  Qf  the  caaea  to  which  I 
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have  referred  your  Lordships,  were  evidently  made  under 
these  circumstances.  In  those  cases,  the  drawee  is  no 
debtor  of  the  drawer ;  nor  can  what  is  said  as  to  the  nar- 
rowing of  a  general  liability  down  to  a  particular  liability, 
have  any  reference  to  them. 

But,  suppose  the  drawee  to  owe  the  drawer  money,  for 
which  the  former  is  liable  to  be  proceeded  against  at  any 
time  and  place,  and  without  notice.  At  the  moment  when 
the  one  has  drawn,  and  the  other  accepted,  a  bill,  the  gene- 
ral right  to  sue  which  the  drawer  before  had,  is,  in  consider- 
ation of  the  acknowledgment  of  the  debt  and  the  security 
given  for  it  by  the  acceptance,  restrained :  and  the  drawer 
ctn  have  no  action  until  the  bill  is  arrived  at  maturity,  and 
the  drawee  (if  able  to  pay)  has  been  requested  to  pay  it. 
I  know,  as  against  an  acceptor,  it  is  not  necessarv  to  aver 
t  prior  presentment  of  the  bill ;  but,  although  such  aver- 
ment and  proof  be  not  required,  I  cannot  persuade  myself 
that  you  may  arrest  an  acceptor  who  has  been  always  ready 
to  pay  his  bill,  without  any  notice  of  the  person,  in  whose 
hands  it  is.  The.  opinion,  that  an  acceptor  may  be  sued  at 
any  time  and  place,  and  without  any  other  demand  than  the 
writ,  has  arisen  from  inattention  to  the  forms  of  pleading. 
t  shall,  presently,  endeavour  to  explain  this  matter.  I  am 
aware,  that  there  is  great  authority  for  this  doctrine ;  but 
no  authority,  save  that  of  your  Lordships,  will  ever  convince 
me,  that  it  is  part  of  the  mercantile  law  of  England.  If 
this  be  the  law,  no  nlerchant  in  the  city  of  London  can 
secure  himself  against  arrests  and  the  costs  of  vexatious 
actions ;  having  money  constantly  in  his  house  equal  to  all 
that  he  has  to  pay,  and  even  carrying  a  like  sum  with  him 
wherever  he  goes,  will  not  protect  him.  According  to  this 
doctrine,  the  debt  may  be  sworn  to  by  the  holder  previous 
to  any  application  for  payment,  and  the  first  demand  be 
made  by  a  sheriff's  officer.  The  acceptor  of  a  bill  seldom 
knows  in  whose  hands  it  is  when  it  becomes  due ;  the  holder 
is,  frequently,  at  a  considerable  distance  from  the  place  of 
payment,  and  sends  his  bill  to  an  agent  unknown  to  the 
acceptor.  The  acceptor  cannot  do  what  other  debtors  may 
do,  namely  seek  out  his  creditor  and  tender  him  his  debt. 
Hie  law  will  not  require  impossibilities ;  and  all  that  it  is 
possible  for  an  acceptor  to  do,  is  to  be  ready  with  his  money 

at  the  time  and  place  of  payment. 
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As  to  the  objection  of  want  of  precision  in  the  tenns  used; 
let  it  be  recollected,  that  this  is  a  mercantile  contract,  ^04^ 
that  the  loosest  of  all  mercantile  contracts  is  the  acceptitBoe 
YouNo»       ^^  ^  ^^  ^^  exchange.    By  the  use  of  the  single  va|;ue  term 
.         '^  accepted,"  the  drawee  engages  to  pay  the  bill  when  k 
Beti^        arrives  at  maturity:  there  is  nothing  like  precision,  nottung 
istQoeitioo*    like  a  clear  and  unequivocal  expression  of  obligation  in  tjhif 
term,  yet  the  acceptor  is  bound  by  it.    Will  you  requii^ 
more  clearness  and  precision  in  the  qualification,  than  in 
the  contract  to  which  it  is  annexed  ?  But  the  words,  hair- 
ever  inartificial,   are  only  capable   of  one  meaning;    nor 
would  any  man  reading  the  bill,  and  not  puzzled  by  tbe 
decisions  of'  Westminster»HoUy  think  of  putting  any  Qtbet 
construction  upon  them,  than,  that  the  paym,ent  which  fh/d 
acceptor  binds  himself  to  make,  is  to  be  made  at  the  house 
of  his  bankers,  and  no  where  else.     Suppose,   instead  of 
using  the  word  "  accepted,**  the  drawee  had  written  **  liken 
this  bill  becomes  due^  I  undertake  that  it  shall  be  paid  at 
the  house  of  Sir  John  Perring  and  Co.,  bankers  ;**^  could 
any  man  contend  that,  according  to  these  words,  he  would 
have  to  be  ready  to  pay  it  at  any  other  place  than  the  holiae 
of  Sir  John  Perring  and  Co.?   The  words  "  accepted^  im- 
ports, that,  when  the  bill  becomes  due,  the  acceptor  undier-^ 
takes  that  it  shall  be  paid :  surely,  the  words,  "  at  Sir  John 
Perring  and  Co.'s"   must  have  the   same  meaning,,  when 
added  to  the  word  '<  accepted,'*  as,  when  added  to  other 
words  meaning  nothing  more  or  less  than  is  expressed  hj 
the  word  '<  accepted.''    It  has  been  asked  at  the  bar,  how 
long  the  acceptor  is  to  leave  the  amount  of  the  bill  in  the 
hands  of  his  banker  ?  I  answer,  that  he  is  never  to  remove 
it.     By  his  special  acceptance,  he  has  charged  that  money 
with  the  payment  of  the  bill  at  his  banker''s  :  he  has,  therc^ 
fore,  no  power  over  the  amount  lefl  at  his  banker's  to  pay  it ; 
it  belongs  to  the  holder  of  the  bill,  who  may  take  it  when  he 
pleases.  Should  he  not  call  for  it  within  the  time  allowed  to  the 
holder  of  a  banker's  check  to  present  the  check  at  the  banker's^ 
and  should  the  banker  fail,  the  holder  of  the  bill  must  lose  his 
money:  he  would  lose  his  money,  if  he  took  a  check  for  his  biH, 
and  did  not  present  such  check  in  due  time.     It  is  decided 
in  the  case  of  Saunderson  v.  Judge  (a),  that  a  memorandum 

{a)  %  H.BL  509. 
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that  a  note  would  be  paid  at  the  house  of  Saunderson  and 
Co,  was  an  undertaking,  that  there  8houl4  be  cash  there  to 
pay  the  note ;  and  an  order  on  Saunderson  and  Co,  to  pay 
it.  Your  Lordships  also  know,  that  such  an  acceptance 
as  is  stated  in  your  Lordships'  question  is  treated  by  all 
bankers  as  a  draft  on  them  or  order  to  pay  the  bill  so 
accepted.  A  person  who  neglects  to  present  such  an 
acceptance  on  the  day  when  it  is  due,  must,  thereforoi 
subject  himself  to  the  same  consequences  as  one  who  keeps 
any  other  draft  or  a  banker's  check,  beyond  the  day  aft^ 
that  on  which  it  was  delivered  to  him,  when  the  banker 
fiuls. 

With  respect  to  the  cases  of  Smith  v.  De  la  Fontaine  (a), 
Fentou  V.  Goundry  (6),  and  the  nisi  prius  decisions  which 
followed  those  cases ;  I  am  far  from  saying,  that  the  judg- 
ments of  the  courts  upon  those  cases  were  wrong ;  on  the 
contrary,  for  the  reasons  which  I  shall  presently  oifer,  I 
should  have  concurred  in  those  judgments,  although  not  on 
the  grounds  stated  by  the  Judges  who  decided  them.  As  to 
the  stiii  prius  cases,  I  think  it  would  have  been  much  better 
for  the  law,  if  the  crude  opinions  of  judges  at  nisi  prius  had 
never  been  allowed  to  be  quoted  to  those  who  are  sitting  in 
bank.  Of  Smith  v.  De  la  Fontaine,  we  have  only  a  very  short 
and  Tery  imperfect  report :  it  does  not  appear  that  Lord 
Manffield,  or  the  court  of  K.  B.  looked  at  the  acceptance  as 
t  written  contract,  and  considered  what  was  the  true  legal 
construction  of  it.  They  proceeded  upon  some  supposed 
understanding  of  the  mercantile  world,  and  did  not  give 
themselves  the  trouble  of  coming  to  any  understanding  on 
the  subject.  Lord  Ellenborough  and  the  rest  of  the  judges 
seem  to  have  taken  the  same  course  in  Fenton  v.  Goundry. 
Where  a  construction  is  to  be  put  on  a  mercantile  contract, 
the  Court  do  right  to  consider  what  has  been  the  practice 
of  merchants  with  reference  to  such  a  contract.  But  care 
must  be  taken  to  ascertain  what  the  practice  is,  and  I  cannot 
think  any  court  warranted  by  the  opinion  of  one  jury  in 
pronouncing,  that  words  which  are  incorporated  in  a  con- 
tract form  no  part  of  it.  It  does  not  appear  that  any  enquiry 


YOUMQ. 
B€StJ. 

zstQueition. 


(a)  Bajlej  on  Bills  qf  Exchange^  3d  ed«  p.2a9.  note  3. 
{b)   13  Easty  459- 


was 


186  CASES  i»  TRINITY  TERM  akd  VACATION 

• 

18S0«        ^"^^  ^^'^  made  to  learn  the  tinderstanding  of  merchants  on 
>  ■!   y  ■■/     this  subject,  except  by  Lord  Mansfield  in  Smith  v.  De  la 
Rowi        Fontaine. 

^*  I  come,  now,  to  the  second  branch  of  your  Lordships'  first 

^_^__^  question ;  namely,  whether  it  is  necessary,  in  an  action  on 
BestJ.  ^^^  ^  ^^»  ^^  ^^^^  ^  ^^  declaration,  that  the  same  was  pre- 
itt  QiMntinn  sc'^^d  at  the  house  of  Sir  John  Perring  and  Co.  for  pay- 
ment. I  am  aware  that  both  the  King's  Bench  and  Common 
Heas  seem  to  agree,  that,  if  the  terms  of  an  acceptance  are 
obligatory  on  the  holder  to  present  the  bill  at  the  banker's, 
such  presentment  must  be  averred  in  the  declaration.  With 
the  greatest  respect  for  those  who  were  judges  of  the  King's 
Bench  at  the  time  when  those  cases  were  decided,  I  must 
say,  much  confusion  seems  to  have  prevailed  amongst  tlion 
on  this  subject.  Lord  EUenhorough^  in  his  judgment  in  the 
action  on  the  promissory  note  made  payable  at  a  particular 
place  (a),  answers  his  own  argument  in  Fenton  v.  Goundty  : 
nor  can  I  subscribe  to  the  propriety  of  the  distinction  taken 
by  his  Lordship  and  some  others  of  the  Judges,  between  the 
effect  of  the  same  words  in  a  note  and  a  bill.  In  an  accept* 
ance,  the  words  form  a  part  of  the  original  contract  of  the 
acceptor,  as  much  as  they  form  part  of  the  original  contract 
of  the  maker  in  a  note.  In  the  Common  Fleas,  the  question 
of  pleading  does  not  seem  to  have  been  much  considered* 
It  was  scarcely  put  to  that  court  by  the  argument  at  the  bar, 
that  the  objection  of  want  of  presentment  ought  to  have 
been  made  matter  of  defence.  If  presentment  at  the  banker's 
be  not  a  condition,  the  performance  of  which  must  precede 
the  payment  of  the  bill,  there  is  no  necessity  for  averring 
such  presentment  in  the  declaration.  By  a  general  accept- 
ance, the  acceptor  undertakes  to  pay  the  bill  in  London  $^ 
but  it  has  never  yet  been  thought,  that  before  you  can 
recover  against  the  acceptor,  you  must  shew  a  presentment 
on  the  day  the  bill  became  due.  I  cannot  distinguish  be* 
tween  the  time  of  payment  and  place  of  payment,  or  dis- 
cover any  other  difference  between  a  general  acceptance 
and  a  special  acceptance  payable  at  a  banker's,  than  that,  in 
the  former  case,  the  acceptor  undertakes  to  have  the  money 
to  take  up  the  bill  at  his  house  of  business,  in  the  latter,  at 
his  banker's.    If  presentment  on  the  day  of  pa3anent,  or 

{a)  Sanderjon  \.  BoweSf  14  Sastf  500. 
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place  of  payment,  were  conditions  precedent,  the  holder,         1820. 
although  prevented  by  causes  which  he  could  not  controul,      ^    "v  ^^ 
must  lose  liis  debt,  if  the  bill  were  not  presented  on  the  day         Rows 
of  payment,  for  the  condition  could  not  be  performed  on  ^' 

any  subsequent  day ;    and  he   must  be  subjected  to  the  •      *• 

same  loss,  if  the  banker  fails,  for  not  presenting  it  at  the  ^jf  j, 
house  of  such  banker,  although  the  acceptor  had  made  x»t  Quettion* 
no  provision  for  its  payment.  Such  a  rule  must  always 
work  injustice,  and,  therefore,  cannot  be  law.  Tlie  acceptor, 
if  he  would  avail  himself  of  the  non-presentment  of  the  bill, 
must  shew  by  his  plea,  that  he  was  ready  at  the  time  and 
place  of  payment  to  take  it  up,  but  that  the  holder  did  not 
attend ;  and  must  bring  the  amount  of  the  bill  into  court. 
On  shewing,  that  a  tender  of  the  amount  of  the  bill  was 
prevented  by  the  default  of  die  party  to  whom  it  should  have 
been  made,  the  want  of  tender  will  be  executed.  In  all 
caseSy  a  party  is  excused  from  doing  what  he  otherwise  ought 
to  have  done,  by  shewing  that  the  other  party  prevented 
him  from  doing  it.  Arbitrators  sometimes  direct  money  to 
be  paid  on  a  particular  day  at  Lincoln* s  Inn  hall ;  and  rents, 
amiuities,  and  other  payments  are  agreed  to  be  paid  at 
certain  specified  times  and  places.  In  actions  for  the  non- 
payment of  the  money  in  such  cases,  it  is  not  usual  to  aver 
in  the  declaration,  that  the  Plaintiff  attended  at  the  ap- 
pointed time  and  place  in  order  to  receive  his  money :  and 
the  early  books  of  entries  contain  pleas,  that  the  party  to 
pay  was  at  the  place  with  his  money,  and  that  he  who  was 
to  receive  did  not  attend. 

Upon  the  second  question  submitted  to  us  by  your  Lord-  ^^i  Question 
ships,  I  humbly  submit,  that  such  an  acceptance  is  to  be 
considered  in  law  as  a  qualified  acceptance,  to  pay  the  same 
at  the  house  of  Sir«/oAn  Perring  and  Co.,  and  not  a  general 
acceptance  to  pay  the  bill  with  an  additional  engagement  or 
direction  for  the  pajrment  of  the  same  at  that  house.  I  have 
stated  the  grounds  on  which  I  have  formed  this  opinion,  in 
my  answer  to  your  Lordships'  first  question. 

On  your  Lordships'  third  question,  I  beg  to  say,  that  it  ^i  Ou  t* 
seems  to  me  to  depend  on  the  nature  of  the  qualification  in 
the  acceptance,  whether  the  taking  it  without  the  previous 
authority  or  subsequent  assent  of  ^•,  would  prevent  C.  from 
maintaining  an  action  against  A,  A  qualification  which  may 
prejudice  ^e  drawer,  would  discharge  him,  if  taken  without 
Us  assent  —such  as  an  acceptance  postponing  the  payment 
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of  die  bill.  An  acceptance  at  a  different  town  from  that  In 
which  the  bill  was  drawn,  might  have  the  effect  of  postpone 
ing  payment,  and  also  of  preventing  so  early  a  notice  of 
non-payment  as  might  have  been  received  from  the  towii  in 
which  the  bill  was  drawn.  Besides,  no  line  can  be  drawn 
limiting  the  distance  from  the  place  to  which  the  bill  if  ad- 
dressed, at  which  it  might  be  made  payable  by  the  accept* 
ance,  beyond  the  town  in  which  it  is  drawn.  A  qualified 
acceptance,  making  the  bill  payable  at  another  town,  taken 
by  the  acceptor  without  the  assent  of  the  drawer,  would 
discharge  the  drawer.  But  I  can  perceive  no  prejudice 
which  can  arise  to  the  drawer  from  the  holder  taking  an 
acceptance  which  changes  the  place  of  payment  from  the 
acceptor's  counting-house,  to  the  house  of  his  bankers  in  the 
same  town.  I  believe  that  bills  so  accepted  are  more  easiljr 
discounted  than  those  which  are  accepted  generally ;  and  the 
greatest  part  of  the  bills  of  men  in  trade  are  now  accepted 
payable  at  a  banker's.  Whoever  draws  a  bill  now,  knows 
that,  most  probably,  it  will  be  so  accepted.  To  allow  a 
drawer  or  holder  to  make  any  objection  on  account  of  sudi 
an  acceptance,  would  be  to  indulge  their  caprice,  or  give 
them  a  pretence  for  calling  for  their  debts  before  such  debia 
are  fairly  due.  I  have  considered  an  acceptance  payable  at 
a  banker's  as  merely  changing  the  place  of  pa3rment  from 
the  acceptor's  counting-house  to  the  banker's  ;  and  not  at 
narrowing  a  right  to  demand  the  money  any  where,  or  to 
sue  the  acceptor  without  demand  or  notice;  because  I 
cannot  conceive  that  any  such  right  exists.  Bills  of  exchange 
are  oflen  addressed  to  a  man  at  a  particular  house,  fVom 
which  I  infer  that  they  are  to  be  presented  for  payment  at 
such  house ;  and  that  there  he  is  to  prepare  himself  to  pay 
them.  If  addressed  to  him  in  London^  the  meaning  is,  not 
that  the  bill  may  be  presented  any  where  in  London  /  but 
it  is  presumed  that  the  situation  of  the  acceptor's  counting- 
house  is  too  well  known  to  render  it  necessary  that  it  should 
be  mentioned  in  the  address  of  the  bill.  There  is  a  case  in 
Lord  Raymond,  in  which  Lord  Holt  is  reported  to  have  held, 
that,  if  a  bill  be  accepted  without  mentioning  the  house  at 
which  it  is  to  be  paid,  the  holder  is  not  obliged  to  receive 
it  (a) ;  that  learned  judge  could  not  have  thought,  that  men- 
tioning the  house,  narrowed  the  holder's  right. 


(tf) Mu^ftrdr.  Waleah  tLd.Majtm.  SIS* 
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In  answer  to  your  Lordships'  fourth  question,  I  have  to 
submit  that,  if  A.y  on  receiving  notice  from  C,  that  the  bill 
was  accepted  with  a  qualification  as  to  the  time  or  placid 
of  pajrment,  refuses  his  assent  to  such  acceptance,  C.  ipay 
treat  the  bill  as  not  accepted,  and  proceed  on  it  against  A», 
without  delivering  up  the  bill  to  ^.  If  the  drawer  will  not 
assent  to  the  acceptance,  which  the  person  on  whom  ho 
draws  thinks  proper  to  put  to  the  bill,  he  cannot  complain  if 
proceeded  against  as  the*  drawer  of  a  bill,  which  the  drawee 
has  refused  to  accept,  l^e  bill  is  necessary  to  maintain  the 
action  against  the  drawer;  and,  therefore,  the  holder^must 
be  idlowed  to  retain  possession  of  it.  A.  having  prevfoofly 
given  such  a  bill  for  a  debt  due  9tom  A.  to  O.,  the  latter  is 
not  obliged  to  declare  on  the  bill,  but  may  bring  his  action 
for  the  original  dd[>t. 

My  Lords,  I  hope  that  what  I  have  humbly  stated  t6 
your  Lordships  as  legal  answers  to  the  questions  proposed 
to  us,  will  be  found  to  secure  complete  justice  tp  all  the 
parties  to  a  bill,  and  to  promote  the  convenience  of  those 
who  are  engaged  in  these  negotiations.  By  allowing  ac- 
ceptances to  be  made  payable  at  their  bankers',  merchants 
tfre  reeved  from  the  risk  attendant  on  keeping  large  sumfi 
of  money  in  their  own  houses.  By  holding  that  sudi  an 
•i^eptance  does  not  make  presentment  at  the  banker's  a 
otfn^tion  precedent,  a  just  debt  cannot  be  lost  through 
tecident  or  the  negligence  of  clerks  in  not  presenting  the 
bill  at  the  proper  time  and  place ;  nor  is  a  holder  obliged  to 
mcur  the  expense  and  trouble  of  a  presentment,  when  he  is 
certain  that  no  provision  is  made  for  pajrment :  whilst,  on 
the  other  hand,  by  allowing  the  acceptor  to  plead  his  readi- 
ness to  pay,  and  bring  the  money  into  court,  you  prevent, 
by  the  penalty  of  costs,  vexatious  arrests  and  unnecessary 
actions.  By  allowing  holders  and  drawers  of  bills  to  object 
to  acceptances  which  may  prejudice  their  right,  but  pre- 
fenting  either  from  refusing  an  acceptance,  which,  though 
not  strictly  according  to  the  tenor  of  the  bill,  cannot  possibly 
affect  their  hiterest,  the  rights  of  parties  are  secure,  whilst 
didr  caprice  is  made  to  give  way  to  the  convenience  of 
others. 

Your  Lord^ps  have  been  repeatedly  told  by  the  counsel, 
both  of  the  Raintiff  and  the  Defendant,  of  the  mconvenience 
to  commercial  men  which  is  likely  to  follow  the  establish- 
ment of  what  is  contended  for  by  the  opposite  party.  There 
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1820*  never  was  a  case  more  free  from  apprehensions  of  this  kind. 
V  ivywi/      Mercantile  men  only  want  certain  rules  upon  these  subjects, 

^^^"^        As  soon  as  your  Lordships  shall  have  declared  what  are  the 

Young  Proper  rules,  all  judges  will  act  upon  them,  and  all  mer- 
,         cantile  men  will    regulate  their  transactions  according  to 

Best  J.  them.  If  your  Lordships  shall  say  that  the  acceptor  may 
4tliQ»ettiaiL  by  his  acceptance  make  his  bill  payable  only  at  hisbanker*8| 
but  that  the  words  used  by  this  acceptor  are  not  sufficient 
to  express  such  a  qualified  acceptance,  future  accepton 
will  use  terms  which  express  this  qualification  of  their  con« 
tract  more  clearly.  If  drawers  apprehend  that  such  an  ac- 
ceptance is  likely  to  occasion  a  return  of  their  bills  as  being 
refused  acceptance,  they  will  guard  against  this  by  requests 
ing,  in  the  body  of  their  bills,  the  drawee  to  accept  them 
payable  either  at  his  counting-house  or  hi&  banker's.  Every 
holder  will  then  know,  that  he  holds  their  bills  subject  to 
their  being  accepted  either  generally  or  specially,  and  will, 
thus,  be  prevented  firom  returning  them  for  want  of  a  suffi- 
cient acceptance. 

Jtiebardson  J.  Richardson  J.  (having  stated  the  record  and  the  four 
■  questions,  and  having  informed  their  Lordships  that  he 
X8t  &  ad  should,  with  their  leave,  consider  the  first  and  second 
Questions,  questions  together.)  This  is  the  case  of  a  bill  of  exchangey 
drawn  by  a  person  at  Gosport,  upon  a  person  at  Torpaintf 
requiring  him,  in  general  terms,  to  pay,  at  two  months  after 
'  date,  a  sum  of  money  to  the  order  of  the  drawer,  which  the 
drawee  has  accepted,  payable  at  the  house  of  trade  of  certain 
bankers  in  London.  The  question  is,  what  efiect  does  such 
an  acceptance  produce  on  the  drawer,  as  to  the  conduct  to 
be  pursued  by  him  before  he  sues,  and  as  to  the  averments 
to  be  inserted  in  his  declaration,  when  he  sues  upon  the 
bill  ?  It  has  not  been,  and,  I  think,  cannot  be  denied,  that 
the  drawee  of  a  bill  of  exchange  is  at  liberty  to  qualify  his 
acceptance,  as  by  annexing  a  condition,  or  by  enlarging  or 
diminishing  the  time  of  pa3rment ;  and,  as  he  may  enlarge 
or  diminish  the  time,  so  he  may,  by  his  acceptance,  fix  the 
place  of  pa3rment;  and,  in  all  such  cases,  I  think  it  follows, 
that,  as  he  is  no  otherwise  party  to  the  bill  than  by  his 
acceptance,  the  holder  is  bound  to  sue  him  according  to 
his  acceptance ;  for  the  acceptance  is  the  only  evidence  of 
contract  as  to  him.  The  time  or  place  of  payment  ex- 
pressed in  an  acceptance  is  as  much  a  part  of  the  acceptor's 

contract. 


IN  THE  First  Year  op  GEO.  IV.  191 

contracty  as  the  like  expression  of  time  or  place  in  the*      ^  1820. 
body  of  a  promissory  note  is  part  of  the  maker's  contract : 
both,  I  think,  are  entitled  to  equal  regard  in  ascertaining 
the   rights  of  the  parties.     What  then  is  the  meaning  of 
the  terms  of  this  acceptance,  "  Payable  at  Sir  John  Per^         — — 
ring  and  Co.'s,  bankers,  London  ?"    I  think  the  meaning  is  ^^^^^^  J^ 
the  same^  as  if  the  acceptor  had  said,  "  I  undertake  to  pay      ^  *• 
this  bill  at  the  house  of  Sir  John  Perring  and  Co.  bankers,      W*™'«'» 
London^^     I  think  that  it  is  not  a  general  acceptance  with 
an  additional  engagement  or  direction  as  to  the  place  of 
payment  superadded,  but,  that  it  is  to  be  considered  in  law 
as  an  acceptance  to  a  certain  extent  qualified ;  and,  that  the 
legal  extent  of  this  qualification  is  the  same,  as  it  is  in  other 
cases,  where  a  man  contracts  to  pay  money  at  a  particular 
place.    It  is  material  then  to  consider,  what  is  the  legal 
effect  of  a  contract  to  pay  money  at  a  particular  place? 
I   apprehend    it    is    this;    that    the    debtor    shall    stand 
excused  of  damages  and  costs,  if  he  is  ready  to  pay  the 
money   at  that   place,    according    to  his   contract;    but, 
that  the  debt  is  not  lost  to  the  creditor  by  an  omission  on 
his  part  to  demand  it  there,   except,   perhaps,   in  cases 
where  it  can  be  shown  that  such  omission  has  occasioned 
damage  to  the  debtor.    If  so,  it  follows,  that  it   is  not 
necessary,  on  the  part  of  the  creditor  suing  for  the  debt, 
to  aver  in  his  declaration,  that  a  demand  was  made  at  the 
place ;  but,  that  the  Defendant,  by  way  of  excuse  against 
damages  and  costs,  must  show,  that  he  was  ready  at  the 
place  to  pay,  but  that  no  one  was  there  on  the  part  of  the 
creditor  to  receive  :  and,  for  this  purpose,  he  must  plead  a 
special  plea  in  the  nature  of  a  plea  of  tender,  and  must 
bring  the  money  into  court.    *Such,  at  least,  is  the  general 
rule,  namely,  that  the  money  must  be  brought  into  court : 
though  I  am  not  prepared  to  say,  that  an  exception  might 
not  arise,   if  the  Defendant,  in  any  particular  case,  could 
show,  that  the  money  had  since  been  lost  by  the  neglect  of 
the  creditor  to  receive  it  at  the  time  and  place  appointed. 
This,  I  apprehend,  is  the  law  in  tlie  case  of  covenants,  and 
of  bonds,  with  or  without  penalty,  for  payment  of  money  at 
a  particular  place ;  and  of  rent,  where  a  particular  place 
of  payment   is  expressed   in    the   reservation ;    or,   where 
it  is  not   so    expressed;    in    which    latter   case,   the  law 
makes  it  payable    upo^   the  land.    I  will  mention  some 
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1820.       instances.    In  an  action  of  debt  for  28/.  (a),  the  declaration 
stated,  that  the  Defendant,  by  his  bill  obligatory,  sealed 
with  his  seal  {prq/erfj^  at  London,  acknowledged  himself  to 
bwe  to  the  Plaintiff  10/.  I6s.  of  the  money  of  Ftanders^ 
(parcel  of  the  28/.),   which   19/.  I6s-  were  then  and  still 
MitkardtmJ^  ^^  ^^  ^^^  value  of  14/.  of  English  money,  to  be  paid  to 
Itt  flt  4d       Plaintiff  in  the  Cold  Mart  then  next  following.    Then  fol- 
ibwed  an  averment,  that  the  Cold  Mart  was  a  certaiii  fiiir 
held  at  London^  in  the  parish  and  ward  aforesaid,  from  ibe 
ioth  August^  1501,  to  ^e  20th  September  next  foUowihs. 
The  declaration  ttien  sets  out  another  bill  obligatory,  fbir 
otlier  19/.  iSs.  Flemish,  equal  to  14f/.  English^  to  be  paid  at 
the  Paske  Mart^  with  similar  averments ;  and  concludes,  ^^  yet 
the  said  Defendant,  althoiigh  otieh  requested,  the  said  ^gL 
i^.  of  Flemish  mohey,  libi*  the  said  28/.  of  English  mohi^y, 
tias  not  paid  io  tne  Plaintiff,  but  to  pay  the  sam^  to  him  wk 
liitlieito  irefused,  and  still  refuses.'*    The  Defendant  pl^aas, 
th^t  the  iiola  Mart  was  a  certain  fair  held  at  ^rtdgei  m 
ftanderSf  in  parts  beyond  ihe  seas,  without  the  realm  of 
JJEnglanif  from  a  certain  day  to  a  certain  other  day,  aiid 
that  the  IJM.  16^.  were  wbr&  only  60^.  of  English  ihohey, 
and  makes  a  siinilar  averment  as  to  the  Paske  Mart.    He 
then  avers,  that  ne  was  at  the  said  fairs,  called  ^e  Cold  Atari 
and  the  Paske  Mart,  ready  to  pay  to  the  Haihtiff  l^.  itf 
jSnglish  money,  if  he,  the  t^aintiff,  had  been  thef^,  akifl 
willing  to  deliver  to  the  I3efehdant  the  said  bills ;  and  tHat 
neithisr  the  Plaintiff,  nor  any  one  for  him,  was  then  th^re  ib 
receive  the  said  6/.;  and,  iiiat  he  bas  always  since  been 
ready  to  pay,  and  brings  the  same  into  Court ;  and  con- 
cludes with  traversing,  that  the  markets  were  held  in  London  ^ 
and  also  traversing,  that  the  19/.  I6s.  Flemish,  were  worth 
l4/.  English.    The  replication  avers  that  19/.  16^.  Fhemuh 
were  of  the  value  of  14/.  English  ;   and  concludes  to  the 
country.     Whereupon     a    jury    de    medietate   Itng^    is 
awarded.    In  an  action  of  debt  for  rent  (i),  by  the  abbot 
of  the  monastery  of  Holy  Cross  of  W.,  the  deciaratibn 
shows  a  demise  of  a  manor  and  lands  for  a  year,  rendering 
40^.  at  W,  aforesaid,  at  the  four  feasts  of  the  year ;  th&t 
the  Defendant  occupied  for  the  year ;  and  that  the  40/.  is 
still  in  arrear  to  Plaintiff,  per  quod  actio  accrevit ;   and  con- 
cludes, that  l)efendant  has  not  paid,  although  often  re- 

{a)  Rast  158.  ^.  {i)  Rast.  S75.  a. 
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queited.    The  Defendant  pleads  certain  acquittances  as  to         18S0« 
part,  and  levy  by  distress  for  the  residue.    The  Plaintiff  replies 
uon  estjkctum^  as  to  the  acquittances,  and  denies  the  levy 
by  distress.    In  an  action  of  debt  (a)  against  executors,  the 
declaration  states  that  the  testator,  by  his  bill  obligatory, 
acknowledged  to  owe  to  Plaintiff  17/.  lOs.,  to  be  paid  in  EUbardswJ* 
three  half  years,  that  is  to  say,  6/.  \0s.  at  Storehrich  fair       iit  &  sd 
next,  and  the  rest  at  other  fairs,  averring  when  the  fairs      Q»eitioii«. 
were  held,  and  concluding,  that  testator  and  executor  have 
not  paid,  although  oden  requested.    The  Defendant  pleads 
neuuques  executor.  The  Plaintiff  replies.  The  Defendant  re- 
joijis.    The  Plaintiff  there  had  a  verdict,  and  judgment.    To 
an  action  of  debt  for  rent  (b),  the  Defendant  pleads,  that  he, 
on  the  said  day,  &c.,  for  the  space  of  half  an  hour  before  sun- 
set of  the  said  day,  was  at  the  same  common  dining-haU  of 
Tiavies  Inn,  situate,  &c.  ready,  and  offered   to  pay  the 
Plaintitf  the  said  3/.  rent,  which  he  was  bound  to  pay  on 
that  day,  according  to  the  form  and  effect  of  the  said 
indenture )    and  that  neither  the  Plaintiff,  nor  any   one 
iathomed  by  himj  was  then  there  to  receive ;  that  he  has 
a|wa3r8  since  been  ready  to  pay,  and  brings  the  money  into 
coult.     Th(Bi  replication  states,   that  the  Plaintiff  receives 
the  tnoney,  and  for  damages,  protesting  to  the  readiness 
•ii4  offer  to  pay,  replies  a  subsequent  demand  and  refusal 
(not  alleged  to  be  at  the  place).    The  rejoinder  denies  the 
demand.     To  an  action  of  debt  for  rent  (r),  the  Defendant 
pleade  (after  oyer  of  the  writing)  that  he,  on  the  day  in  the 
eonditton  mentioned,  for  the  space  of  an  hour  before  sunset, 
and  after,  was  at  the  said  mansion-house  in  the  said  con- 
dition specified,  ready  to  pay  the  said  40^.,  according  to 
the  form  and  effect  of  the  said  condition ;  and  that  neither 
the  Plaintiff,  nor  any  one  lawfully  authorised  by  him,  was 
then  there  to  receive  ;  semper  paratusy  and  prqfert  in  curiam^ 
The   Plaintiff  replies,  that  he   was   there   to  receive,  and 
traverses  that  the  Defendant  was  there  ready  to  pay.    The 
Defendant    rejoins,    whereupon  issue  is  joined.    In  Mar^ 
fkttU  V.    JVisdale  (J),    to    an    action   for    10/.    rent,    the 
Defendant  pleads  a  tender  of  9/.,  and  that  he  paid  the 

(jd)  Rajt.s^%.6. 

(hS  Tbompjorfs  Entries^  159.  pi.  167.  et  seq. 

(c)  %  Modus  Intrandh  Pi*  Gen.  134. 

{d)  Fitemath  148. 
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1820.  other  1/.  for  taxes.  The  plea  was  held  bad,  because  he  did 
not  plead  the  tender  at  the  place  where  the  rent  was 
agreed  to  be  paid.  The  Court  said,  it  could  not  properly 
be  paid  any  where  else.  In  Crouch  v.  Fastolfe  (a),  to  an 
action  of  debt  for  rent,  the  Defendant  pleads,  that  he  was 
JRubardson  J.  at  the  place  on  the  day,  from  before  sunrise  to  sunset, 
^  latft  adQnei-  ready  to  pay,  and  that  the  Plaintiff,  nor  any  one  in  her 

behalf,  &c.  was  there  to  receive ;  semper  paratus^  and 
prq/ert.  It  was  h^ld  a  good  plea,  though  no  tender  was 
alleged.  These  precedents  and  authorities,  with  many 
others  which  may  be  found  in  our  old  books  of  pleadings, 
and  especially  in  cases  of  rent,  which  the  law  makes  pajrable 
upon  the  land,  seem  to  me  to  be  strong  evidence  of  what  the 
law  is  in  cases  of  contract  to  pay  money  at  a  particular  place ; 
and  to  establish  two  propositions  which  may  be  considered  as 
general  rules,  though,  like  other  general  rules,  subject  perhaps 
to  exceptions  under  special  circumstances.  First,  that  a  de- 
mand at  the  place  is  not  a  condition  precedent  to  the 
creditor's  right  to  sue  for  the  money,  nor,  of  course^  neces- 
sary to  be  averred  in  his  declaration.  Secondly,  that  tlie 
Defendant  may  excuse  himself,  by  pleading  that  he  was 
ready  to  pay  the  money  at  the  place  appointed ;  but  that, 
in  such  plea,  he  must  show  that  he  has  always  since  been 
ready,  and  must  bring  the  money  into  court.  The  same 
law  appears  to  me  to  be  applicable  to  the  acceptances  of 
bills  of  exchange  such  as  this  acceptance  is,  which  I  con- 
sider to  be  a  contract  by  the  acceptor  to  pay  the  money  at 
the  place  by  him  expressed.  I  am  aware  that  this  opinion 
is  inconsistent,  not  only  with  the  cases  of  CaUaghan  ▼• 
Aylett  (h)y  and  Gammon  v.  SchmoU  (c) ;  but  also  with  the 
opinions  expressed  by  the  Court  of  King's  Bench  in  Saun^ 
derson  v.  Boxves  (d),  and  acted  upon  by  the  same  court  m 
Dickinson  v.  Boxves  (e) ;  and  also  acted  upon  by  the  Court 
of  Exchequer  Chamber  in  Bowes  v.  Hoxve  in  error  (/*).  The 
two  first  mentioned  cases,  were  cases  of  bills  of  exchange 
accepted,  payable  at  a  particular  place;  the  three  latter 
were  cases  of  promissory  notes,  expressed  in  the  body  of 

{a)  Sir  Tho»  Ray,  41$.  {d)  14  EasU  500. 

(3)  3  r«««/.397,  {e)  16  East,  110. 

(f)  5  Taunt*  344.  (/)  ^  Taunt*  30. 

them 


IN  THE  FiBST  Year  o»  GEO.  IV.  195 

them  to  be  payable  at  a  particular  place  ;  and,  in  all  of  them,  ^  *  °*^* 
a  demand  at  that  place  was  considered  as  a  condition  prece- 
dent to  the  holder's  right  to  sue  upon  them.  I  have  felt 
the  weight  of  these  authorities,  and  it  has  not  been  without 
much  consideration  that  I  have  felt  myself  at  liberty  now 
to  dissent  from  them.  But,  considering  that  the  general  lRi^b^»rdj9H  J« 
question,  upon  which  so  much  difference  of  opinion  has  ^^^-/^^^ 
prevailed,  is  now  before  this  court  of  ultimate  resort  for  a  • 
final  decision,  which  must  operate  as  a  general  rule  in  all 
future  cases,  it  is  very  important,  that  that  rule  should  be 
founded  on  true  principles,  and,  as  far  as  is  consistent  with 
such  principles,  that  it  may  be  practically  convenient.  For 
this  reason  I  have  ventured  to  enquire  into  the  grounds  of 
these  decisions.  In  the  cases  which  occurred  in  the  Com- 
mon Fleas,  I  do  not  find  that  the  point  on  which  my  opinion 
is  founded,  (namely,  that  where  money  is  to  be  paid,  at  a 
specified  place,  it  is  matter  of  defence,  and,  that  it  is  there- 
fore incumbent  on  the  Defendant,  to  show  that  he  was  ready 
at  the  place  to  pay,)  was  fully  brought  before  the  consider- 
ation of  the  Court :  no  authorities,  at  least,  appear  to  have 
been  cited  in  support  of  it.  In  the  case  of  Saunderson  v. 
BaweSf  in  the  King's  Bench,  which  was  followed  by  the 
cases  of  Dickinson  v.  Botves^  and  B&ooes  v.  Hotoe,  with 
deference,  I  think,  that  the  Court  fell  into  a  mistake  in  sup- 
posingy  as  they  seem  to  have  done,  that  the  rule  requiring 
the  Defendant  to  show,  by  way  of  excuse,  that  he  was  ready 
with  his  money  at  the  place  appointed  for  payment,  (which 
rule  they  admitted  in  the  case  of  bond  under  penalty,)  was 
confined  to  such  cases  where  a  penalty  was  to  be  excused,  and 
where  the  Defendant  was  called  upon  to  plead  the  condition, 
of  which  he  wished  to  avail  himself.  I  humbly  apprehend 
that  there  is  no  such  distinction ;  and  that  I  have  shown  by  the 
precedents  and  authorities  before  cited,  that  the  same  rule 
equally  applies  to  the  cases  of  single  bills,  without  penalty ; 
and  indeed,  as  1  conceive,  to  all  cases  where  the  contract 
is  to  pay  money  at  a  particular  place.  It  may  be  suggested^ 
that,  if  the  doctrine,  which  I  have  ventured  to  express,  be 
applicable  to  the  acceptances  of  bills  of  exchange,  it  is  ex- 
traordinary that  no  case  has  occurred,  or,  at  least,  that  none 
has  been  cited,  where  such  a  plea  has  been  pleaded  by  an 
acceptor.  To  this  I  should  answer,  that  probably  no  case 
b^  occurred  wh^re  $ux  acceptor  has  been  sued  without  a 

previous 
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li^d.  previous  demand  of  the  money,  or,  without  such  circum- 
stances existing  as  evinced  that  he  was  not  ready  to  pay. 
And  this  leads  me  to  remark,  (though  I  am  aware,  that  con- 
venience alone  is  not  a  legitimate  ground  of  decision,  unlets 
it  be  consistent  with  law,)  that  to  require  the  Defendant  to 
XMMiMi).  aver  and  prove  readiness  to  pay  in  the  few,  if  any,  oases, 
iltfcM^SiiSi-  where,  notwithstanding  his  readiness,  he  may  be  vexatiouslj 

^^^  sued,  rather  than  to  require  the  Plaintiff,  in  all  cases,  to  VfW 
and  prove  an  unavailing  demand,  will,  as  I  humbly  cpnceiv^^ 
be  a  more  convenient,  as  well  as  a  more  just  rule  for  both 
parties,  and  more  merciful  to  Defendants  themselves*  F<lr 
if,  as  the  fact  is,  in  almost  every  case  of  an  action  broilglil 
against  the  acceptor  of  a  bill,  the  Defendant  has  failed  to 
pay  from  mere  inability ;  to  require  proof  of  the  previoils 
demand,  will  only  add  the  expense  of  one  more  iritnose, 
sometimes  brought  from  a  distant  part  of  the  kingdom^  to 
the  burden,  which  the  Defendant  was  before  unable  to  bear  t 
idiereas,  on  the  other  hand,  iTan  action,  without  previmis 
demand,  should  ever  vexatiously  be  brought  against  an 
acceptor,  who  was  really  ready  with  his  money  at  the  plae^ 
appointed  according  to  his  contract,  he,  by  pleading  hii 
readiness,  and  bringing  his  money  into  court,  may  discharge 
himself  from  damages  and  qosts,  and  the  Plaintiff  will  juatijr 
be  punidied  for  his  vexation  by  the  payment  of  costs* 

I  have  one  other  observation  only  to  make  on  this  part  of 
the  case*  It  may  be  said,  that  unless  the  holder  be  bbuad 
to  demand  payment  at  the  place  f^ppointed,  he  may  demliid 
it  at  some  other  place,  where  the  acceptor  is  not  prepared 
with  funds*  I  answer,  that,  if  such  a  case  should  decor,  I 
think  the  acceptor  would  be  entitled  to  a  reasonable  tima 
to  draw  his  f\iiids  to  that  place*  For  this,  the  case  of  i/of- 
ited  V.  Vnuleyden  (a),  is  an  authority,  where  (the  Defendant 
having  by  deed  acknowledged  that  he  owed  to  the  Plain- 
tiff 111/.,  and  covenanted  that  the  same  should  be  paid  by 
C  at  Rotterdam^  in  Hoiiajuiy  on  the  first  demand  that  should 
be  made,)  it  was  held,  on  a  special  verdict,  that  the  Raintitf 
might  make  his  demand  at  Dort^  which  is  ten  miles  ftotkl 
Rotterdam^  or  in  England;  but,  that  in  such  case,  the  De- 
fendant ou^t  to  have  a  reasonable  time  to  pay^  Iregatd 
being  had  to  the  distance, 

(n)  I  RfiL  iS*443*/^5<  aa 

In 
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In  answering  the  third  question  proposed  by  your  Lord-  1880. 
fbipS)  I  think  it  necessary  to  distinguish  between  a  qualifr* 
tetion  ti8  to  time,  and  a  qualification  as  to  place;  any 
qualification  as  to  time,  whether  the  time  of  payment  be 
theteby  accelerated  or  retarded^  which  the  holder  permits 
to  be  introduced  into  an  acceptance  without  the  concurrence  RiebardsonJ* 
of  the  drawer,  must,  I  think,  have  the  effect  df  discharging  3d  Q^eitioB• 
Ae  drawer.  I  think  it  miist  have  such  effect,  because  it 
necessarily  varies,  and  must  be  intended  to  prejudice  his 
tf  tualion,  as  to  the  time  when  he  tnay  be  called  upon  to  pay 
im  the  BCcetitor*B  default,  and  as  to  the  time  when  he  must 
tesort  to  his  remedy  over  against  the  acceptor.  As  to  placei 
I  think  it  is  not  every  qualification  of  place  which  may  bis 
introduced  into  ah  acceptance,  without  the  privity  of  the 
drawer,  that  will  necessarily  discharge  the  drawer ;  but  to 
^^Mue^  that  isflfect,  t  think  the  qualification  must  be  sUch 
Ito  n&iist  val*y,  and  may  be  intended  to  prejudite  his  situation* 
Alf  ihstilhbe,  if  il  bill  drawn  upon  a  person  in  the  Templet 
be  by  hihi  accepted,  payiible  at  the  banking-house  of  Mesid^ 
CMd  and  Cdi,  at  Temple-barf  this,  I  think,  would  not  have 
thfe  feffi^bi  of  dischargmg  the  drawer.  But,  if  such  bill  wer^ 
Iftcepted,  playable  at  Dkblin  or  Amtterdam^  this,  if  taken 
ttihbut  th^  privity  of  the  drawer,  would,  I  thmk,  discharge 
him ;  becliuse  it  would  necessarily  vary^  and  might  reason^ 
id)ly  be  intended  to  prejudice  his  situation,  as  to  the  time 
wtien  he  could  receive  hotic^  of  the  acceptor's  default,  anA 
IIS  to  hiis  r^thedy  bviet'  against  the  acceptor.  It  may  be 
difficult  tb  liEiy  down  prospectively  a  precise  rule,  applicable 
to  all  aubs,  for  defining  the  degree  of  distance  f^om  the 
itsidence  of  the  drawer,  at  which  he  may  be  permitted  by 
th)(  holder  to  apt^ointj  by  his  acceptance,  the  place  of  pay- 
tot,  without  discharging  the  drawer.  I  should  say,  that  to 
{irbduce  that  effect,  the  distance  must  be  such,  as  would 
bhAably  dieky  the  drawer  hi  his  receipt  of  notice  of  the 
i«icet>t6t''8  defoult  of  payment,  or  throw  some  increased 
Aiffictilty  upon  him  in  his  remedy  over  against  the  acceptor. 

Ih  answer  to  the  fourth  question  proposed  by  your  Lord-  4th  Questbn. 
dlips,  I  think,  that  in  the  case  put,  C.  might  maintain  Irtt 
action  ag&inst  A.y  upon  the  original  debt,  without  first  Re- 
turning to  A.  the  bill  drawn  by  him,  C  having  first  cancelled 
the  qualified  acceptance  offered  by  ^.,  to  which  A*  is  sup- 
posed tio  have  ref\isied  his  Consent.    Saoii  an  acoq^oa^  so 
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offered  by  the  drawee,  but  refused  by  the  payee,  because  the 
drawer  refuses  his  consent,  is  to  be  considered  as  no  accept- 
ance at  all;  the  bill  becomes  a  dishonoured  bill,  and 
consequently  the  payee  has  an  inunediate  remedy  against 
the  drawer,  either  upon  the  bill,  or  upon  the  original  debt. 

Garrow  B.  concurred  entirely  with  Best  J.  and  Richard' 
son  J.,  both  in  their  opinions,  and  the  reasons  given  by  them 
for  those  opinions ;  and  referred  to  them  as  containing  his 
own  views  of  the  case;  observing  only,  in  addition,  that  it 
was  well  known  in  the  mercantile  world,  that  the  Governor 
and  Company  of  the  Bank  of  England  had  determined  to 
discount  no  bills  which  were  not  accepted,  payable  at  a 
banker's. 


BurrmghJ. 
ntQontioiu 


BuRRouoH  J.    In  answer  to  the  first  question  proposed 
by  your  Lordships,  I  submit,  that  the  usage  and  custom  d 
merchants  does  not  require,  that  the  drawee  shall  accqpt 
a  bill  of  exchange  in  any  given  form.    He  may  accept  it 
by  parol,  or  in  writing.     He  m^y  accept  it  generally ;  and» 
if  he  does  so,  he  is,  in  the  language  of  some  of  the  cases, 
generally  and  universally  liable :  Or,  he  may  accept  it  spe- 
cially ;  and,  then,  he  is  liable  according  to  the  tenor  of  the 
bill  and  his  acceptance  thereof.    Whatever  the  acceptance 
may  be,   if  an   action  be  brought  against   the  acceptor, 
the  declaration  must  truly  state  the  acceptance;  for,  the 
acceptance  contains  the  terms,  on  which  he  has  agreed  to 
the  bill.    I  am  of  opinion,  that  the  acceptance  is  a  con- 
tract which  must  be  construed,  as  aU  otlier  contracts  are, 
according  to  the  intention  of  the  party  contracting,  to  be 
collected  from  the  nature  and  words  of  the  contract  itself. 
The  acceptance,  if  special,  binds  him  sub  modo^  and  not 
generally.    There  is  neither  hardship  or  illegality  in  this. 
In  the  present  case,  the  intention  appears  to  me  to  have 
been  to  do  away  with  the  necessity  and  trouble  of  a  personal 
application  to  him,  upon  the  bill  becoming  due,  and  of  his 
keeping  money  by  him  to  pay  it,  but  to  substitute  a  much 
more  convenient  course  in  the  first  instance.     No  holder  of 
a  bill,  when  he  goes  to  the  banker's  shop,  expects  to  find 
the  acceptor  behind  the.  compter:    on   the  contrary,   he 
knows  he  shall  not  find  him  there.     On  the  face  of  this 
count,  the  bill  is  alledged  to  have  been  accepted  according 
to  the.  usage  and  custom  of  iperchants :  yet  the  doctrine 
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of  the  case  of  Smith  v.  De  la  Fontaine^  and  other  subse-        1820. 
quent  cases  is,  that  the  acceptor,  notwithstanding  a  special      ^  iwyi/ 
acceptance,  is  generally  and  universally  liable.    This  is  a        Rowe 
doctrine  to  which  I  cannot  subscribe.    The  effect  of  such        Yoimo. 
doctrine  is,    that,    notwitlistanding  a  well-known  place  is  • 

pointed  out  where  the  money  may  be  obtained,  the  holder  Burrougb  J. 
shall  be  at  liberty  to  arrest  the  acceptor  the  moment  the  lit  Qpotioib 
bill  becomes  due,  and  to  turn  a  special  and  qualified  under- 
taking into  a  general  one,  having  very  different  conse- 
quences. It  seems,  however,  to  be  now  conceded,  that 
this  doctrine  cannot  be  supported.  But,  then,  it  is  said, 
that  this  special  qualified  acceptance  makes  no  difference  as 
to  the  averments  in  the  declaration,  except  as  to  the  state- 
ment of  the  acceptance.  As  I  understand  the  acceptance 
stated  in  this  declaration,  I  am  of  opinion,  first,  that  it 
imports  that  there  is  a  fund  in  the  hands  of  the  banker  to 
answer  the  amount  of  the  bill ;  and,  secondly,  I  say,  that 
this  acceptance  means  to  impose  and  does  impose  on  the 
holder  an  act  to  be  done  by  him,  namely,  to  present  the 
bill  at  the  bankers  for  payment :  If  payment  is  not  made  on 
application,  the  acceptor's  contract  is  broken,  and  not  till 
then.  But  the  holder  must  state  in  his  declaration  the 
title  to  his  action,  which  is,  that  the  bill  was  presented  and 
not  paid,  and  so  his  cause  of  action  has  arisen  against  the 
acceptor. 

The  case  of  Bishop  v.  Chitty  (a)  in  no  way  assists  the 
case  of  the  Defendant  in  error.  The  underwriting  of  the 
order  for  the  payment  of  the  money  in  that  case,  I  admit, 
amounted  to  an  acceptance,  and  it  was,  indeed,  declared 
on  as  such :  the  possession  of  the  bill  with  the  order  for 
payment  of  it  were,  in  my  judgment,  sufficient  to  throw  on 
the  Plaintiff  the  burthen  of  proof,  that  he  had  presented 
the  order,  and  could  not  obtain  payment  of  it.  It  was 
there  holden  by  Lord  Chief  Justice  Lecy  to  be  the  Plaintiff's 
loss ;  for,  he  said,  it  was  to  all  purposes  a  draft,  which  b 
always  considered  as  actual  payment  when  a  reasonable 
time  to  receive  it  in  has  elapsed.  Smith  v.  Abbott  (b)  is  an 
instance  of  a  conditional  or  contingent  acceptance,  and  in 
which  it  was  incumbent  on  the  plaintiff  to  state  in  his  de- 
claration and  to  prove,  at  the  trial,  that  the  contingency 

(a)  Str.ii^S*  (b)  Str»iis%, 

had 
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ISJO;       had  happened.    The  acceptance  was  ^^  to  pay  when  goods 

V  ■■yiiy  ^      consigned  to  him,"  (and  for  which  the  bill  was   drawn) 

Row*        II  ^gj.g  g^l^j  ft    »pjg  Q^^^  i^gjj^  ^i^^  |.|jg  acceptance  Wa0 

YoinfO  within  the  custom  of  merchants ;  and  said,  that  the  plain- 
^  '  tiff  might  have  refused  it.  The  Court  said  also,  "  It  will 
Buffoi^p  T*  affect  trade,  i£  fkctors  are  not  allowed  to  use  this  caution, 
lit  QMticSi.  when  bills  are  drawn  before  they  have  an  opportunity  to 
dispose  of  the  goods.  A  man,  who  is  drawn  upon  at  tell 
days  sight,  may  accept  for  thirty,  though  the  other  might 
protect  the  bill."  So^  in  this  case,  I  say,  it  will  affect  trade, 
if  a  man  JS|  at  all  events,  contrary  to  his  intention,  to  be 
deemed  to  have  accepted  generally :  or,  if  his  acdeptaii<5li 
in  this  form  is  to  be  so  construed,  as  to  make  him  liable  td 
h0  held  to  bail  as  soon  as  the  bill  becomes  due.  The  fU- 
lacy,  in  this  case,  seems  to  me  to  consist  in  supposing,  A^ 
the  acceptor  has  engaged  for  a  personal  payment  kt  the 
backers.  This  appears  to  me  to  be  contrary  to  the  intentitf^ 
and  the  effect  of  die  acceptance,  to  he  collected  fVoth  |ii^ 
words  of  it.  Suppose  the  acceptance  ^o  have  been  in  tli6 
fprm.  **  Accepted  to  be  paid  by  me,  if,  on  applicatioh  td 
Messrs.  Perring  and  Co.  my  bankers,  when  the  bffl  b^coitiM 
due,  it  shall  not  be  paid  by  them  ;"  there  is  nothing  in  the 
us^e  and  custom  of  merchants  to  show,  that  such  an  ac- 
ceptance would  not  have  been  good.  But,  whether  an 
acceptance  be  good  or  bad  within  the  custom,  if  the  party, 
who  leaves  the  bill  for  acceptance,  receives  it  back  without 
objection,  he  must  abide  by  it.  If  he  cannot  recover 
according  to  the  custom,  it  is  his  own  fault.  The  accepted 
can  only  be  liable  to  an  indorsee  on  an  acceptance  within' tfie 
custom.  In  my  judgment,  the  acceptance  in  the  case  befoM 
the  house  is  in  effect  such  as  I  have  supposed ;  that  this  wtti 
the  intention  of  the  party,  I  think  there  can  be  no  doubt ; 
the  words  of  the  acceptance  appear  to  me  to  manifest  it* 
In  Julian  v.  Shobrooke  (a),  the  Defendant  had  accepted  a 
bill  on  account  of  the  ship  Thetis^  when  in  cash  for  tii6 
ship's  cargo.  It  appears  in  the  report  of  that  case,  that  the 
acceptance  was  so  stated  in  the  declaration,  and  that  the 

• 

Plamtiffk  averred  in  his  declaration  (as  I  think  he  was  obliged 
to  do)  that,  on  the  day  when  the  bill  became  payable,  the 
Defendant  was  in  cash  for  the  said  ship's  cargo.  This  the 
Plaintiff  must  have  been  bound  to  prove  at  the  trial ;  be- 

(a)  %  Wlh,  9* 
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cause  it  was  part  of  his  case,  and  it  consisted  of  matter  in        1820. 
the  afGlrmative.    In  the  present  case,  the  Defendant  in  error     ^  —y  m' 
must  contend,  that,  if  the  cause  had  gone  to  trial,  on  proof        Rowe 
of  the  acceptance,  he  would  have  established  a  prima  Jade       Youixa^ 
case ;  for  he  might  have  urged  on  the  plea  of  non  assump'         _« 
1^,  that  the  objection  (if  any)  was  on  the  record.     As  this    Bumuzk  J* 
record  is,  the  question  arises  on  a  special  demurrer.    I  am    ist  Quetdon. 
of  opinion,  however,  that  the  declaration  is  substantially 
defective.     First,  because  a  material  averment  is  omitted, 
namely,   the  presentment  of  the  bill  for  payment  at  the 
bankers.  Sir  John  Perring  and  Co.,  which  is  matter  in  the 
affirmative,  and,  I  think,  that  it  lay  on  the  Plaintiff  to  aver 
it.     Secondli/y  because  the  cases  referred  to  in  support  of 
the  assertion,  that  the  answer  was  to  come    on  the   part 
of  the  Defendant  below,   do  not  support  that  assertion. 
Hie  cases  supposed  were  covenant  to  pay  money  at  a  certain 
place  on  a  certain  day :  (ex.  gr.)  to  pay  to  the  Plaintiff  in 
an  action  of  covenant  100^.  on  the  1st  of  August,  at  or  in 
the  common  dining-hall  of  Lincoln  s  Inn.    It  is  said,  that, 
in  a  declaration  on  such  a  covenant,  the  Plaintiff's  breach  Is 
good,  ^'  that  the  Defendant  did  not  pay  the  money  on  the 
day  at  or  in  the  common  dining-hall  aforesaid,  but  neglected 
and  refused  so  to  do."     I  admit  that  this  is  so,  but  it  is 
80,  because  the  Defendant  covenants  to  do  the  act  per- 
sonally to  the  Plaintiff  at  that  place ;  and  the  breach  is, 
that  he  did  not  do  it  at  the  day  and  place,  but  neglected 
and  reftised  so  to  do.     This  is   good   in  a   declaration^ 
which  is  to  be  certain  to  a  certain  intent  in  general ;  and  it 
implies,  that  the  Plaintiff  was  there  ready  to  receive,  —  the 
parties  having  agreed  to  time  and  place.    If  this  acceptance 
had  amoimted  to  an  engagement  by  the  acceptor  to  pay 
personally  at  Sir  John  Perring  and  Co.'s,  the  case  alluded 
to  might  have  had  some  weight.    But  this  acceptance  is  not 
aOf  nor,  from  the  language  of  it,  can  it  be  taken  to  be  so 
meant ;  but,  as  appears  to  me,  the  contrary  was  intended, 
▼ix.  that  Sir  John  Perring  and  Co.  the  bankers  were,  in 
the  first  instance,  to  be  looked  to  for  the  money;    and 
that  the  acceptor  was  to  be  resorted  to  in  case  of  nonpay- 
ment by  them. 

I  will  now,    shortly,    advert    to   the    cases    more  im- 
mediatdy  applicable   to  the   subject;  and  the  weight  of 
those  eases  appears  to  me  to  be  in  favour  of  the  Plain- 
tiff 
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1 820.  tiff  in  error.  The  first  case,  to  which  I  have  occasion  to 
refer,  is  Smith  v.  De  la  Fontaine  (a).  In  that  case.  Lord 
Man^ld  is  reported  to  have  held,  that  the  words  accom- 
pan3ang  an  acceptance  ''  payable  at  a  particular  place/'  or 
the  words  "  payable  at,  &c"  Yreie  not  words  restricting  or 
Bmrrougb  }•  qualifying  the  acceptor's  liability ;  but  rendering  him  gene- 
itt  Qundoib    rally  and  universally  liable :  and,  that  it  was  not  necessary 

to  prove  a  demand  at  the  particular  place  in   an   action 
against  such  acceptor.    If  this  was  meant  of  an  accept- 
ance, by  which  the  acceptor  personally  engaged  to  pay 
at    a    particular    place,    I  should  feel    no    objection    to 
the  observation :  but,  if  it  was  meant  to  apply  to   cases 
wherein    the  acceptance  has  no  such  import,    I  do  not 
think  it  law.     The  next  case  was  that  of  Saunderson  r. 
Judge  (b),  which  does  not  affect  the  question  in  this  cause. 
There  the  promissory  note  was  in  the  ordinary  form.    It  was 
made  by  one  Sharps  and  payable  to  Wilkinsony  or  order. 
At  the  foot  of  the  note  there  was  a  memorandum,  that  he 
would  pay  it  at  the  house  of  Saunderson  and  Co.     The  Court 
held  that  this  memorandum  was  no  part  of  the  note.     If  it 
was  no  part  of  the  note,  the  holder,  who  was  indorsee,  waa 
not  privy  to  it :   it  did  not  bind  him,  because  it  was  not 
transferred  to  1^  by  the  indorsement  of  the  note.     In 
Parker  v.  Gordon  (c),  the  bill  of  exchange  was  accepted  as 
in  the  present  case  ;  and,  there,  the  Court  of  King's  Bench, 
consisting  of  Lord  EUenboroughy  Justices  Grose^  Latorencef 
and  Le  BlanCy  (Lord   Ellenborough  having  nonsuited  the 
Plaintiff)  on  motion  to  set  aside  the  nonsuit  held,  that  the 
Plaintiff,  the  holder,  was  bound  to  present  it  at  the  bankers 
within  banking  hours.     They  must  have  considered  it  as 
part  of  the  acceptance.    If  it  was  no  part  of  the  acceptor's 
contract,  the  holder  could  not  have  been  bound  so  to  pre- 
sent it :  but,  on  the  contrary,  he  should  have  applied  to  the 
acceptor  himself  for  the  money.     The  next  case  in  order  of 
time  is  Lyon  v.  Sundius  and  Slieriff(d).    The  acceptance  was 
of  a  bill  of  exchange,  as  here ;  Lord  Ellenborough^  in  that 
case,  appears  to  me  to  use  expressions  not  warranted  by 
law.     He  says,    ''  how  can  you  make  three  words,    at 
Hanhey  and  Co.*s  more  than  a  memorandum?**  The  answer 

(a)  Holtf  N.  P.  C.  366.  note.  (c)  7  Eojty  385. 

(h)  2  H»  JS/.509.  (d)  1  Campb.  4%$. 

appears 
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^>pears  to  me  to  be,  that  they  are  more,  for  they  are  part 
of  the  acceptance.  His  lordship  then  says,  *'  the  acceptor 
of  a  bill  of  exchange  is  liable  universally ;"  the  observation 
on  this  is,  that  he  is  so,  if  he  accept  generally,  but  not 
otherwise ;  for  his  obligation  and  the  extent  of  it  must  de- 
pend on  the  acceptance  itself.  His  Lordship  then  proceeds 
to  say,  ^^  this  very  point  was  brought  before  the  Court  some 
time  ago,  when  the  judges  were  all  of  opinion,  that  such 
words  form  no  part  of  the  contract,  and  did  not  require  to 
be  set  out  in  the  declaration."  If  I  thought  this  to  have 
been  an  opinion  deliberately  formed  by  that  excellent  and 
able  man,  I  should  have  hesitated  before  I  declared  myself 
persuaded,  that  it  is  not  tenable.  It  appears  to  me,  that  it 
cannot  now  be  contended,  that  such  words  are  no  part  of 
the  contract  of  the  acceptor.  When  his  Lordship  says, 
'<  this  point  was  brought  before  the  Court  some  time  ago," 
I  presume,  he  means  to  refer  to  the  case  of  Smith  v.  De  la 
Fontaine^  in  Lord  Mansfield's  time.  That  case  was  prob- 
ably introductive  of  the  confusion  which  has  existed  on  this 
subject.  The  next  case  is  Ambrose  v.  Hopwood  (a),  where 
the  Court  of  Common  Pleas  held,  that,  in  an  action  on  an 
acceptance,  like  that  in  the  present  case,  the  declaration 
must  aver,  that  it  was  presented  at  the  place  where  the 
person,  by  whom  it  was  made  payable,  resided.  In  a  subse- 
quent case  (6)  in  this  house,  it  was  holden  to  be  sufficient  to 
alledge  the  bill  to  have  been  presented  to  the  persons  them- 
selves. Still  the  case  of  Ambrose  v.  Hoptoood  shows  it  to 
have  been  the  opinion  of  the  Court  of  Common  Pleas,  that 
the  declaration  must  aver  a  presentment  consonant  to  the 
acceptance ;  and  the  acceptance  throughout  is  treated  as  a 
substantial  part  of  the  contract.  In  CaUaghan  v.  Aylett  (c), 
the  acceptance  was  nearly  like  the  acceptance  in  this  case. 
The  bill  was  there  accepted  payable  at  Messrs.  RamS" 
&o<^om^,  bankers,  London,  The  declaration  alledged  an  ac- 
ceptance generally.  At  the  trial  it  was  objected,  th&t  this 
was  a  variance ;  and,  that  there  was  no  proof  of  a  present- 
ment at  the  place.  A  verdict  was  taken  for  the  Plaintiff, 
and  these  points  were  reserved  for  the  opinion  of  the  Court. 
On  argument,  the  Court  of  Common  Pleas  held,  that  this 
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1820.       was  a  qualified  acceptance^  td  Which  the  holder  (he  haying 
^  ■    y  iw^      acquiesced  in  it)  was  obh'ged  to  conform,  and  directed  a 
^OWE        nonsuit.   Then  follows  in  order  of  time  the  case  of  Fenton  r. 
Yomns.        Goundry  (a).    In  that  case  the  acceptance  was  in  diis  form, 
■  "  payable  at  C.  Sikes^  Snaithy  and  Co."     And  the  bill  wils 

Bmrmigik  J.  addressed  to  the  defendant  at  "  No.  54,  Lower  Shadvoell^ 
zitQnettioat  ^^PP^**  It  seems,  that,  in  this  case,  the  idea  of  the  ex- 
pansion of  the  proinise  to  pay  first  arose.  One  would  thinki 
there  hikd  been  a  precedent  independent  general  engage- 
ment, and  that  something  expansive  was  added  to  it.  The 
acceptance  is  one  act :  to  call  it  an  expansibn  of  the  ptt^ 
taiise,  isj  in  substance,  to  make  it  a  general  engagemeniy  akld 
{Pleadable  as  such.  It  is  the  promise  itself.  It  is  one  entire 
engagemeiit ;  and  the  legal  effect  of  it  is,  '<  I  accept  ot 
agree  to  this  bill,  but  you  must  go  Jirst  to  Siker,  Stud^ 
and  Co.  for  the  money."  This  makies  it  a  qualified  or  bim- 
ditional  engagement;  In  that  case  a  learned  pertoh,  who 
argued  for  the  Defendant,  says,  '<  where  something  is  td  be 
done  by  both  parties  at  the  same  time,  the  Defendant^  who 
is  sued  for  a  breach  of  his  part  of  the  engagement^  miiat 
show,  that  he  did  all  that  lay  upon  him  to  do,  and  that  the 
Plaintiff  did  not  perform  his  patt,  which  prcTehted  the  I>S 
fendant's  performance"  (b).  ,  I  conceive,  the  facts  of  that 
case  do  not  warrant  this  observation ;  for  the  presentment  b 
solely  the  act  of  the  holder ;  and  the  payment  is  not  to  b^ 
made  by  the  party  himself,  for  no  one  expects  to  find  the 
acceptor  behind  tiie  banker's  counter:  therefore,  there  is 
nothing  to  be  done  by  both  parties  at  the  same  time ;  Sat 
the  parties,  fVom  the  nature  of  the  engagement,  are  not  to 
be  present  at  the  same  time.  This  is  an  argument,  wUch 
probably  had  much  weight ;  but  I  Conceive,  that  the  fdnnd- 
ation  of  it  fails.  In  deciding  the  case,  the  Lord  Chief  Jus- 
tice appears  to  have  said(£) — ^'Ithas  become  a  ftleqiiieiit 
practice,  in  order  to  avoid  the  inconvenience  to  llie  hoM)6r  df 
not  having  his  bill  honoured,  when  he  calls  for  pajrm^nt  at 
the  party's  ordinary  place  of  residence,  to  intimate  hb 
other  house  of  residence  for  the  purpose,  if  I  may  so  ek* 
press  it,  which  is  at  his  banker's,  where  he  engages,  at  it 
were,  to  be  found  at  the  usual  hours  t>f  business."    I 


\b)  13  Eait.  465. 
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fitiiified,  thut  this  obsenration  is  ill-founded*    No  one  be«        IBSa 
liey^ss  it  to  be  the  acceptor's  place  of  residence,  hor,  that  he      ^  —  yi^^ 
will  be  at  all  found  there.    The  truth  is,  it  is  to  avoid  the        *^^"'* 
incDnTenience  of  keeping  funds  in  his  own  house,  that  h^       YoDMa 
makes  the  bill,  by  his  acceptance,  payable  by,  or  at  hii  -  - 

banker's,  which  is  not  his  house  of  residence,  hor  oinsidered    Bui^rm^A  A 
ii  such ;  but,  where  he  has  cash  or  credit.    It  cannot  but    i*t 
be  observed  too,  that  there  was  floating  in  his  lordship's 
tmbd,  that  the  obligation  to  pay  by  the  acceptor  was  general 
AM  iinNefml  t  this  is  true  of  a  general  acceptance  i  but  \t 
ft  be  urged  as  applicable  to  a  special^  qualified,  6t  con- 
dHKmal  acceptance,  I  (Cannot  agtee  to  it :  fbr,  though  the 
pJHrty,  who  ic^s  for  the  acceptance,  tnay  ref\ise  to  take  it^ 
!f  ft  be  kiot  general ;  yet ^  if  he  do  accept  it,  and  assent  to 
ilii  being  spedal,  he  must  pursue  his  remedy  according  to 
the  terms  of  the  contract  itself  t  for>  an  acceptance  is  as  ^ 
touch  a  contract,  as  is  a  policy  of  assurance  or  a  charter- 
party.    Bbth  the  other  learned  Judges^  in  that  case,  appear 
kb  ipeak  With  considerable  doubt  on  the  subject ;  the  Court 
Unted  at  a  further  consideration  of  the  question,  for  judg-^ 
tt^it  nisi  only  was  given ;  but,  as  the  reporter  says,  no  fur- 
dler  lUHice  was  taken  of  it.    After  this  case,  in  Gammon  v^ 
9ekmibtt{a)s  the  Court  of  Common  Pleas  gave  judgment  on 
t  question  precisely  similar  to  the  present,  on  a  full  con- 
MetM&i  ti€  jF\6nton  v*  Gaundty,  and  all  the  preceding  de- 
diniiia.    Tliat  Court  held^  ^rff,  That  the  acceptance  was  a 
eanthuct.    SeconMj^,  That  the  introduction  in  it  of  the  words 
<*  fvfMe  at  Btatam'Sf  London"  qualified  the  contract  \  and, 
ikit  fit  wai  a  condition  precedent.      Thirdl^^    That  the 
ho^dCr  must  show  in  pleading,  that  he  has  complied  with  it. 
Omd  ef   die   learned  Judges  (6)s  who  concurred  in  this 
apinimi,   observed,    that  the  reasons   given  in  Fenton  v. 
Oinmdfy  show,  that  die  judges  were  very  doubtful  as  to  this 
point.    The  case  of  Hnffhrn  v.  Ellis  (which  I  have  before 
aHuded  te)  came  before  this  house  on  errors    The  bill  was 
accepted)  payable  at  Kensington^  Styan^  and  Adams*  /  and, 
it  was  averred  in  a  declaration  by  an  indorsee  against  the 
drawer,  that  the  bill  was  presented  to  the  house  using  the 
aame^  vtylci  and  firm  of  Kensingtomy  Sty&n^  and  Adams. 
This  house  held,  that  this  was  a  sufficient  averment  to  satisfy 

(a)  5  Taunt.  344*  S.C.  i  Marsh.  80.         (b)  Cbambre  J. 
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J  820.        ^®  words,  ^^  payable  at  Kensington^    Styan^  and  AdanuJ* 
v^y  m/     The  case  of  B<mes  v.  Hotoe  (a)y  is  a  case  of  great  weight. 
Rows        It  was  subsequent  to  all  the  cases  on  this  subject,  which 
^'    .       have  been  brought  before  the  courts,  except  Gammon  v. 
^___^        Schmollf  and  that  was  in  the  following  year.     Bournes  ¥• 
j^itrrcMgb  J*    H&we  was  an  action  by  one,  who  held  a  promissory  note  by 
ztt  Qmtion*  assignment  or  indorsement  against  the  makers.     The  note 
was  made  payable  at  Workington  Bank.    The  declaration 
averred,  that  the  Plaintiffs  in  error  (the  makers  of  the  note) 
became  insolvent  before  the  action,  and  wholly  declined  and 
refused  to  pay  it  at  Workington  Bank.    The  Plaintiff  below 
had  judgment,  which  was  reversed  in  the  Exchequer  Cham- 
ber.   The  Lord  Chief  Baron,  Sir  Archibald  Macdonald,  de- 
livered the  judgment  of  the   Court.     He  held  that  the 
question  was,  whether  the  allegation  in  the  declaration 
dispensed  with  the  necessity  of  presenting  the  notes  (for 
there  were  counts  on  many  other  notes)  at   Workington 
Bank  f    And,  that  it  was  clear  that  a  demand  was  neces- 
sary unless  dispensed  with;  and  that  the  allegation  waa 
not  sufficient   to  enable  the  Plaintiff  below  to  maintain 
his  action*    The  words  at  ^<  Workington  Bank,**  were  in 
the  body  of  the  note ;  the  words   ^<  Payable  at  Sir  John 
Perring  and  Co.'s*'  are,  in  the  case  before  this  house,  in  the 
body  of  the  acceptance ;  and,  I  am  of  opinion,  that  there 
is  no  solid  distinction  between  that  which  is  incorporated  in 
a  note,  and  that  which  is  incorporated  in  an  acceptance. 
It  is  proper  to  advert  to  the  case  of  Head  v.  Set»ell(b), 
which  arose  before  Lord  Chief  Justice  Gibbs  at  nisi  prius. 
He  held,  in  the  case  of  such  an  acceptance  as*  the  present, 
that  it  was  not  necessary  to  prove  a  presentment  at  the 
place  mentioned  in  the  acceptance ;  and,  following  up  iHA 
language  of  some  of  the  cases,  said,  that  the  acceptor  is 
generally  and  universally  liable.     It  seems  to.  me  to  be  moat 
strange,  after  the  cases  in  his  own  court,  (one  of  which  was 
not  more  than  two  years  before)  which  were  directly  con- 
trary to  this  opinion,  that  nothing  further  should  have  been 
done  in  this  case  of  Head  v.  SetaeU ;  that  it  should  not  have 
been  brought  before  the  Court.     I  am  persuaded,  that  there 
must  have  been  some  circumstance  in  Uiat  case,  which  the 
reporter  has  not  noticed.     The  case  of  Richards  v.  Lord 
Milsington  (c),  need  only  be  mentioned  shortly.    That  was 

(a)  s  Taunt.  30,         (h)  Boh  N.  A  C.  36j,         (e)  Id.  364.  npte. 
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an  action  on  a  promissory  note,  before  the  same  Chief  Jus-  1820. 
tice  at  nisiprius.  His  lordship  said,  "  the  words  *  payable 
at  Bruce  and  Co.*s'  are  not  introduced  in  the  body  of  the 
note,  they  are  only  inserted  in  the  margin."  This  case, 
therefore,  has  nothing  to  do  with  the  subject.  I  have  ad- 
verted to  all  the  cases  which  appear  to  be  applicable  to  the 
case  before  the  house ;  and  the  result  is,  that  I  am  of 
opinion,  that  the  bill  of  exchange  in  the  first  count  oi  the 
declaration,  being  therein  alledged  to  have  been  accepted 
according  to  the  usage  and  custom  of  merchants,  payable 
at  Sir  John  Perring  and  Co.'s,  bankers,  London^  the  holder 
was  bound  to  present  it  at  that  house,  and  to  aver  in  hi? 
declaration  that  the  same  was  presented  at  that  bouse  for 
payment. 

As  to  the  second  question  proposed  by  your  Lordships, 
it  18  not  necessary  to  say  more  in  answer  to  it,  than  that 
I  am  of  opinion,  that  the  acceptance  is,  in  law,  to  be  consi- 
dered a  qualified  acceptance,  that  the  bill  shall  be  paid  at 
the  house  of  Sir  John  Perring  and  Co.  bankers,  London^ 
and  not  as  a  general  acceptance  to  pay  the  same,  with  an 
additional  engagement  or  direction  for  the  payment  at  that 
house.  The  acceptance  is  an  entire  contract ;  the  holder  who 
receives  it,  must  take  it  as  it  is,  (if  he  does  not  dissent  from 
it,)  and  it  must  be  construed  as  it  was  meant,  if  the  inten- 
tion can  be  discovered,  and  the  words  are  sufficient  to  effec- 
tuate it.  I  feel  no  doubt  as  to  the  intention,  and  can  discover 
no  legal  ground  to  prevent  its  being  carried  into  effect. 

As  to  die  third  question  proposed  by  your  Lordships,  I  am  3d  Question 
of  opinion  that  this  must  be  considered, ^r5^,  as  to  the  time, 
secondly y  as  to  the  place.  And  Jirst^  as  to  the  time  ;  if  B. 
accept  a  bill  drawn  on  him  at  S  months,  and,  by  his  accept- 
ance, make  it  payable  at  4  months,  and  thereby  lengthen 
the  time  of  payment,  I  think  C.  could  not  maintain  an  action 
against  A.,  if  this  be  done  without  his  previous  authority,  or 
subsequent  assent.  And,  if  it  was  accepted  payable  at  a 
shorter  time  than  3  months,  without  such  authority  or 
assent,  I  think  the  law  is  the  same ;  because,  the  drawer 
might  be  liable  to  be  called  on  sooner  for  the  money  than 
by  the  terms  of  his  bill  he  had  a  right  to  expect.  Secondly^ 
as  to  the  place ;  the  question,  as  it  appears  to  me,  is,  whe- 
ther the  variation  is  material  ?  A  general  acceptance  would 
havQ  an  implied  relation  to  the  drawer's  place  of  abode.    If 

Q  3  th^ 
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18S0.  '  th^  drawee  accept  it  payable  at  his  banker's  in  tbe  wqif 
place,  I  am  of  opinion,  that  would  not  be  mjiterial,  and,  ttMII 
^  drawee  mayi  within  the  custom  of  merchants,  well  i^ppiat 
another  place  of  payment,  if  no  material  inconvenience  t^ 
tbe  holder,  be  thereby  introduced. 
Bmr^^J.  In  answer  to  the  fourth  question  proposed  by  your  f^ord* 
4tt  QngirioD.  ships,  I  am  of  opinion,  that,  in  the  case  comprehended  U\ 
this  question,  C.  the  payee^  could  not  maintain  an  ^tJiM 
against  A,  the  drawer,  without  delivering,  or  Q$er|ng  (fi 
deliver  up,  the  bill  to  him:  for,  whilst  the  bill  renmiiiK 
in  C's  hands,  the  drawer's  remedy  is  suspended^  $iult 
when  the  drawer  has  the  bill  returned,  it  ^^  app^W 
tbftt  the  drftwee  has  not  complied  with  the  r^qHifiitim^ 
in  it,  and  the  drawer  is  restored  to  his  original  si(^||ti9|^ 
I  do  not  thinic,  that  the  debt  owing  from  B.  to  A.  in  uny 
way  varies  the  case,  as  between  A.  and  C. ;  for,  C*  receiyefr 
the  bill  from  A* ;  and,  mtil  C.  has  agreed  to  an  aCrC^tan^d 
materially  difflprent  from  the  terms  required  by  t)ie  (j}|| 
the  transaction  rests  between  Af  the  drawer,  and  Cf  ^ 
drawee. 

Holreyd  J.  HoLROTD,  J.     As  tQ  the  first  question  prppos^d  by  yoUT 

Z8t  Question*  Lordships,  I  am  of  opinion,  that,  in  this  qtise,  the  bill  of  ^^. 
change  mentioned  in  the  first  count  of  the  declaration,  beipg 
therein  alleged  to  have  been  accepted  according  to  the  i;|8f^ 
and  custom  of  merchants,  payable  at  Sir  John  Perring  %q^ 
Co.,  bankers,  London^  (that  is  to  say,  at  the  house  of  c^rt^|R 
persons  using  in  trade  and  commerce  the  namep,  stylj^  ^xA 
firm  of  Sir  John  Perring  and  Co.  bankers,  J^ondon^  tb^ 
holder  was  not  bound  to  present  it  at  that  house  for  pi|y- 
ment,  and  to  aver  in  the  declaration  that  the  same  wii^ 
presented  at  that  house  for  payment. 

As,  in  my  way  of  considering  the  subject,  the  «fif:p|iA 
question  appears  to  me  to  be  involved  in  the  first,  I  AmjH 
state  my  opinions  on  the  second  question,  before  I  give  to 
your  Lordships  my  reasons  for  either, 
ad  Question.  On  ^e  second  question,  I  am  of  opinion,  that  the  said 
bill,  having  been  so  accepted  as  aforesaid,  such  acceptance 
is  in  law  to  be  considered  not  as  a  qualified  acceptance,  to 
pay  the  same  at  the  said  house  of  Sir  John  Perring  and  Co. 
bankers,  London ;  but,  as  a  general  acceptance  to  pay  the 
same,  with  an  additional  engagement  or  direction  for  the 

pay. 
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piymeiU  thereof  at  that  bouse.    Though  the  allegation  in        1820. 

fbfi  Aeclaratiqi^  ha^  not  treated  the  acceptance  simply  as 

I  gf^eral  acceptance,  but  has  stated  the  place  of  payment 

S8  a  par^  of  it;  yet,  as  the  allegation  is,  that  the  defendant 

iccept^d  the  bill  according  to  ike  tisag^  and  custom  of  mcr^ 

fktnU4f  payi^ble  at  Sir  John  Perring  apd  Co.,  bankers,  Lon*     BUnwd  J* 

<^^  tbe  first  question  appears  to  n^e  to  involve  in  it  th^t 

fi^p|i  i^  prpposed  to  us  as  the  second  question,  namely, 

f;)&at  (8  tb^  effect  of  such  accept^ce  according  to  the  usage 

§tld  cuitom  of  merchants  f  in  like  manner,  as  if  the  allegatipn 

|ii4  h0en  simply  that  df  a  general  acceptance,  and,  as  if  the 

question  bf^  arisen  at  the  trial  on  the  proof  qf  an  accept- 

aiip^  aiftde  payable  at  the  plape. 

Itt  popsidering  the  ^st  question,  therefore,  which  will  m  Question. 
^k9  di^ppse  qf  the  second,  I  shall,  in  the  first  place,  con- 
rn^fVPf  what  is  in  law  to  be  now  deemed  the  effect  of  this 
icceptance,  according  to  the  usage  and  custom  of  mer- 
chaiita.  If  it  be  in  law  to  be  ponsidered  not  as  a  qualified, 
but  as  a  genera)  acceptance  according  to  the  usage  and  cus* 
torn  qf  merchant^y  with  an  additional  engagement  or  direc- 
tiftn  for  payment  at  the  specified  house,  it  will  stand,  then, 
ia  mj  qpiniqii,  as  if  a  mere  general  acceptance  were  stated 
in  tbe  declaration ;  and,  in  an  action  against  the  acceptor 
xfglW  #  nieie  general  acceptance,  although  he  may  be  igno- 
rgpt  ip  whose  hands  the  bill  is,  and,  consequently,  know 
DO^  to  ifhom  tp  go  to  pay  it,  yet  the  constant  course  of 
prpfMS^ng  ii)  such  action  has  always  been  not  to  allege  a 
p^eseotiaent  to  the  acceptor  for  payment,  nor  to  prove  it  at 
t)ie  trial. 

Thp  history  of  the  cases  before  that  of  Callaghan  v.  A^- 

kUj  and  the  grounds  upon  which  those  cases,  as  well  as  the 

case  pf  Fenton  v.  Goundryy  were   decided,   appear  to  me 

dediive  upon  the  two  questions.    The  doubts,  which  have 

afiaen  ppon  the  effect  of  these  acceptances,  appear  not  tq 

have  been  entertained,  until  after  that  point  had  been  de- 

ci4e4  ^  ^  point  free  from  doubt,  both  by  judges  and  jury, 

%  a  pe^cd  of  nearly  twenty-six  years;    those  decisions 

takii^  as  their  basis  the  generally  received  and  known  usage 

amoi^gst  iperchants,  as  to  the  effect  of  these  acceptances, 

both  previous,  and  up  to,  and  during  all  that  period  of  time. 

The  case  of  Smith  v.  De  la  Fontaine,  according  to  the  notct 

Q  4  which 
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1820.        which  I  have  of  the  casCi  was  decided  in  the  year  1785» 
first  upon  a  trial  by  jury  before  Lord  Mansfield  (to  whom. 
Lord  EUenhorough  saySy  in  Fenton  v.  Goundry^  the  law  of 
bills  of  exchange  was  as  familiar  as  to  any  judge  who  ever 
sat  on  the  bench),  and,  afterwards,  by  the  whole  Court  of 
Bolrojdh      King's  Bench,  who  were  so  clearly  of  opinion,  that  the 
I8t  Qqestion*    making  of  the  acceptance  to  be  payable  at  Messrs.  jBujUu/jdA, 
CoXi  and  Co.'s,  was  for  the  convenience  of  the  accepUnr; 
and,  that  there  was  no  colour  for  the  objection,  that  it  was 
a  special  acceptance,  and  that  the  plaintiff  ought  to  have 
proved  an  application  at  that  house  for  payment  in  that 
action,  which  was  an  action  against  the  acceptor;   that 
the  Court  refused  even  a  rule  nisi  to  set  aside  the  ver« 
diet  for  the  Plaintiff  and  enter  a  nonsuit.    This  continued  to 
be  acted  upon  as  the  law,  from  thence  till  the  year  1806^ 
when  the  same  point  was  determined  by  Lord  EUenborau^ 
in  Lyon  v.  Sundius,  which  was  a  similar  action  on  a  like 
acceptance;   Lord  EUenboroughy  considering  the  point  as 
settled  and  without  doubt,  and  that  the  additional  words 
were  nothing  more  than  a  mere  memorandum,  the  acceptor 
being  liable  universally :  and  so  this  continued,  with  the  exr< 
ception  of  CaUaghan  v.  AyUtty  which  I  shall  notice  presently, 
till  Fenton  v.  Goundry  in  Easter  term,  1811,  when,  on  a  de- 
murrer to  a  count  like  the  present,  the  Court  of  King's  Bench 
decided,  that  the  acceptance  was  to  be  considered  in  law 
as  a  general  acceptance  with  a  mere  intimation  for  conve- 
nience  of  the  place  designed  for  payment.    Lord  Ettenbo^ 
rough  proeeds  to  decide  the  case  upon  the  generally  received 
opinion  of  the  commercial  world,  as  a  matter  quite  clear  of 
doubt,  and  upon  what  he  had  always  understood  to  be  the 
practice  and  doctrine  concerning  bills  of  exchange,  since 
he  had  been  familiar  with    them.     The  other  judges   of 
the  Court,  with  the  exception  of  Mr.  Justice  Le  Blanc^ 
who  was   absent  from  indisposition,    also   coincided  with 
Lord  Ellenborough  in  deciding  upon  the  generally  received 
opinion  and   practice  which  had    long  before  prevailed. 
When  the  usage  and  custom  of  merchants  respecting  bills 
of  exchange  has  been  enquired  into  and  ascertained,  such 
usage  and  custom  becomes  matter  of  law,  to  be  taken  notice 
of  as  such  by  the  judges ;  which  is  the  reason  why,  though 
such  usa^e  and  custom  used  formerly  to  be  alleged  in  plead- 
ing 


IN  THE  First  Yeah  of  GEO.  IV,  211 

ing  as  a  fact,  such  allegation  has  for  a  long  time  been  wholly        1 820. 
discontinued.  Vm^^  ■■■»'* 

Two  cases,  besides  that  of  Callaghan  v.  Aylett^  had  in-         Rowi 
deed  intervened,  but  they  were  both  of  them  against  the        yo™ 

drawer,  and  appear  to  me  to  be  not  material  to  the  present         ' 

questions.  One  of  them,  Parker  v.  Gordon  (a),  is  in  the  HolrtydJ. 
King's  Bench ;  the  other,  Ambrose  v.  Hopwood  (6),  is  in  the  i>t  Qnetdoo. 
Common  Pleas.  The  acceptances  were  similar  to  the  pre- 
sent :  the  one  was  a  determination,  that,  in  order  to  charge 
ike  draiwery  a  presentment  at  the  place  out  of  the  usual 
banking-house  hours  was  insufiBcient :  and  the  other,  that  a 
presentment  to  the  bankers,  without  saying  at  that  place, 
was  insufficient  for  that  purpose ;  and,  in  neither  case,  did 
there  iqppear  to  have  been  any  presentment  to  the  acceptor 
himself,  personally,  at  all. 

The  case  above  referred  to,  of  Callaghan  v.  AyUtt  (c), 
was  a  case  which  was  decided  by  the  Court  of  Common 
Fleas,  (Mansfield  C.  J.  being  absent,)  Hilary  term,  1811, 
so  lately  as  the  very  term  next  before  the  decision  in  Fenton 
y.  Goundry  $  but  the  cause  had  been  tried  before  him,  and 
a  verdict  had  been  given  for  the  Plaintiff,  subject  to  the 
opinion  of  the  Court  as  to  the  necessity  of  proving  that  the 
bill  had  been  presented  at  the  bankers  for  pajrment.  As 
fiur  as  can  be  collected  from  both  the  reports  of  that  case, 
the  Court  do  not,  on  that  occasion,  appear  to  have  had  the 
case  of  Smith  v.  De  la  Fontaine  laid  before  them ;  or  to 
have  considered,  whether  there  was  any  known,  established, 
declared,  or  generally  received  understanding  or  usage  upon 
the  subject  amongst  merchants.  But  they  appear  to  have 
decided  in  that  case,  entirely  upon  the  dry  construction  and 
e&ct  of  the  acceptance,  as  a  mere  engagement  to  pay  the 
bill  at  a  particular  house,  named  by  the  acceptor ;  treating 
it  as  a  mere  naked  question  of  construction,  arising  from  the 
words,  independently  of  any  enquiry  as  to  the  usage  and 
custom  amongst  merchants  respecting  it.  The  case  of 
Gammon  v.  Schmoll  has,  indeed,  been  since  decided  by  the 
Court  of  Common  Pleas,  (Mansfield  C.  J.  being,  then  also, 
absent,)  in  which  that  Court  appear  to  have  decided  again, 

(a)  7  East.  385.  (r)  %  Camfb,  549.  S.  C.  3  TaunU  397. 

\b)  %  Taunt,  61, 

upon 
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IQ8P,        ^fon  the  qiere  cqqstrHcticm  of  the  fiords  alon^i  ttuO;  tbii 
*9iK^9M^     acceptance  contained  a  condition  precedent. 
]^^f  In  nofo  considerii^g  tbp  gqestion,  whether  the  acceptance 

Y  ^  id  the  present  case  bp  a  general  or  a  guali^pd  ^cceptanc^ 

J^  H  appears  tp  me,  that,  upon  a  question  of  this  allure,  it  jf 
Prjf^4  ft  90  important  inquiry  and  CQnsi4eratiofi,  whe^er  tjiifMre  WfH 
^  Qiyi^iftH!  any>  and  what  generally  receiYed,  declared,  pr  known  uaagu 
Qn4  custom  ampf^g«t  merchants ;  morft  e^p^cially,  if  ^y  4m4| 
ha4  been  ratified  and  confirmed^hi  judicature  by  judg^  9114 
ji^ors ;  and  that  alone  appears  to  me  to  be  in  itself  depisiyf 
.  of  the  qu^tioii,  both  upon  the  law  ^d  justice  qf  ^  f^Mf*. 
The  parses  thereto  must,  I  think,  b^  tf^eil,  in  an  in9(f|||n8i|( 
qf  fi  peculiarly  commercial  m|tur^  bofh  to  h^yp  girw  W4 
rpceiYe4 1)^  accept^cci  (8n4  ponaequept^y  to  l^ayp  p)MRl 
and  understood  it),  according  to  a^v^ci^  generally  feGf4?fi4t 
knowni  and  declared  understanding,  pnd  USf^ge,  af^  pufrtsqin. 
Aft^  the  decision  of  Smith  ?•  De  la  fojUqinCi  bp^  by  ^^ 
jury  and  the  Court,  esppcially  i^hep  confirme4  aflefvfir4|  ^ 
Lji^n  ▼•  S^ndiuSf  ip  the  yeaf  1808,  it  fpusty  I  thinlf^  l^ 
4pemed,  that  there  had  been,  pppp  the  subjept,  hpth  ll^rft 
and  up  to,  pud  4uring  that  peripd,  i^id  uptil  tbp  detpr|^i|iT 
atipn  in  CaUaghan  y.  AyUAit  a  gener^y  rppeived  and  IpignfU. 
opinioqi  and  usage,  aud  cvkstpm  i|¥pong  iperchapts,  by  |v^bl|d| 
thpse  apcpptanpes  were  meant  and  talf en  a^  genpri^  flpfif^ifif^ 
pppes,  with  a  mere  intima^p  of  a  place  for  payment;  afi4 
pot  ps  qualified  pppeptances,  which  might  be  rpAis^^^-  M, 
opipiop^  U^age^  and  pustpm  rati^ed  and  confirmpd  by  tl^i^^ 
judipial  determinations;  and  coptinually  acted  upqp  t¥pll|. 
befpf e  an4  during  that  period,  by  the  copstapt  repepftop  pf 
all  suph  acpeptapces,  witftput  any  ipstance  bpipg  bron^ 
fpfward  qf  the  refusal  of  any,  as  being  a  qualified  accqptpi^cf^ 
In  ^  question,  therefore,  as  to  the  effect  of  ^uch  pn  accepts 
ance,  (whiph  iS|  repUy^  only  a  question,  what  the  partipf. 
meant  ap4  understood  by  the  acceptance,  whic))  the  p^e- 
bad  given  and  the  other  hpd  received,)  it  must,  p9  it  af^ppny. 
to  me,  be  taken,  that  the  one  pf  them  mpant,  and  thpt  (ij^ 
o|hpr  upderstppd  him  to  meap,  by  the  acceptanpe  so  gfippp. 
and  received,  nothing  but  what  was  the  generally  receiyp^- 
understanding  upon  the  subject,  of  persons  most  generally 
giving  and  receiving  such  niercantile  instrumepts,  namply, 
merchants ;  especially  when  that  had  been  epquired  into. 


n  T^B  Fiiw  Yba^  Of  GEO.  IV, 


»l 


ll^o^rttm^d^  deten^ipedi  declared,  and  confirmed  by  judicial 
dacisions. 

fi^%9  even  if  this  supposed  generally  received  understandr 
lag,  uaage,  and  ciis^m,  is  to  be  considered  as  unascertained 
HImI  uncertain,  fmd  th^t  the  ef i^ct  of  this  acceptance  is,  for 
^  qonatrup^on,  to  b^  taken  from  itself  alone ;  stiU,  I  cannot 
imt  think,  that  it  is  to  be  deemed  only  as  ^  genera}  accept? 
mc^  to  pay,  with  an  additional  engagement  or  direction  for 
th9  pi^jrm^nt  at  the  specified  house.  In  thi^  view  of  tl^e 
fueati^y  ^e  legal  principles  and  rules  of  constrnctiqn,  m 
vpil  fnp  th^  native  pf  foi  ^pceptance  in  itee}f>  appear  to  me 
(0  b^  pioat  mateiriat  to  be  attende4  to, 

Lat  ^9  ponsider  tb^  nature  qf  an  ^^cept^ce  in  itself. 
Jhfi  )iil|  js  brought  fn^rely  for  acpept^c^,  th^t  is  to  say, 
for  ac^e^lared  assent,  that  the  acceptor  will  pay  it  ^pcor4ing 
to  the  us4|gia  and  cnstom  of  merphants.  A  n^pr^  di^plared 
Upapt  l^y  the  drawee  tP  p9y>  or  anything  amounting  therpto, 
i%f  in  law,  an  apcept^ce.  By  thp  Qist  word,  *'  ^ccepte4," 
Jli^  k  the  tiling,  whipb  the  very  bringing  of  thp  bill  T»t 
yippef  the  di^awpe  tq  do,  ^d  whic)^  the  drawpr  h^  ^  right  to 
eipfi^t  thiit  t^  drawee  will  dp,  if  he  has  ef epts  in  h^di  which 
his  i^ceptanpe  of  the  bill  implies :  -r-  J  sfty,  by  the  very  first 
vffd,  '^  aepepted,''  the  drawee  has  dpplare^  his  9§spnt  tp 
PUT  ibp  bill ;  and*  as  { think,  to  pay  it  in  sup^  manner  as  thp 
difwep  baa  required,  \mlpss  that  which  is  added  so  quali^es 
tjay  ^iw^i  48  to  be  inconsistent  with  an  assent  tq  pay  it  f^ 
rpi|||ifedf  }f  it  be  not  thus  inconsistent  upon  the  fuce  of  \^ 
tiia  b9l49F  is  nP^  to  suppose,  that  it  was  meant  to  do  away  or 
#91*  t)|a  p^ect  pf  wh^t  the  acceptpr  had  before  written  und 
ligi|i^i^ ;  and*  if  the  acceptor  did  so  mean,  he  ^ppld  h^vp 
so  expn»sed  himself,  or  should  have  stated^  that  he  would 
not  api:^t  the  bill  ais  required,  (that  is,  to  pay  it  according 
to  Ibo  n^age  and  custom  of  merchants,)  but  that,  though 
lie  would  not  so  accept  it,  he  would  eng^e  to  pay  it  ^t 
•nob  0  particular   plfuus,   if  the   holder  wpuld  takp  that 

*  Tho  words  of  thp  acceptance  are  those  of  the  drawee 
aoly,  9nd  not  of  the  drawer  or  of  the  holder,  and  are  to  be 
tfdcam  i^though  according  to  the  intent,  yet  wl^pre  that  is 
not  sufficiently  afjcertained,  most  strongly  against  the  person 
using  those  words.  The  maxim  of  law,  verba  Jbrtius  accipi- 
WKtur  contra  pro/trentem  ;   and  hQ^^  Bacon*s  observations 

thereon, 
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18120.        thereon^  appear  to  me  very  applicable  to  this  case,  supporing 
this  is  to  be  considered  as  a  mere  question  of  construction. 
He  says  that  this  rule   **  is  author  of  much  quiet  and  cer- 
tainty, and  that  in  two  sorts ;  first,  because  it  favoureth  acta 
and  conveyances  executed,  taking  them  still  beneficially  for 
H^lrofd  J.      the  grantees  and  possessors ;  and,  secondly,  because  it  nmkes 
ad  Qtteadon.    an  end  of  many  questions  and  doubts  about  the  constructi<ni 
of  words;  for,  if  the  labour  were  only  to  pick  out  the  inten- 
tion of  the  parties,  every  judge  would  have  a  several  sense ; 
whereas  this  rule  doth  give  them  a  sway  to  take  the  law 
more  certainly  one  way  (a)."    This  rule,  I  think,  requires 
the  drawee,  especially  where  it  is  to  defeat  in  any  degree 
the  rightful  expectations  of  the  drawer,  that  the  bill  shall  be 
unqualifiedly  accepted  as  he  has  drawn  it ;  and  where  the 
drawee  has,  in  the  first  instance,  declared  his  assent  to  pay 
it,  if  he  meant  to  qualify  or  do  it  away,  or  alter  it  in  the 
whole,  or  in  part,  or  to  clog  that  which  is  yet  absolute,  with 
any  condition  not  beneficial  either  to  the  drawer  or  to  the 
bill-holder,  this  rule,  in  my  opinion,  requires  the  drawee^ 
in  such  case,  to  use,  in  addition,  such  words  as  clearly  and 
unequivocally  express  or  show  such  qualification,  alterationi 
or  condition.    If  the  acceptance  in  question  be  considered 
as  qualified,  it  must  be  by  construing  it,  as  if  the  drawee  had 
inserted,  what  he  has  omitted,  the  word  <<  only  \*  and  what, 
if  he  so  meant,  the  rules  of  construction,  I  think,  require 
that  he  should  have  stated.    The  words,  ^^  Payable  at  Sir 
John  Perring  and  Co/s,  bankers,   London^'*    may  mean, 
either  that  the  bill  may  be  paid  there,  or  an  intimation  that 
it  fntU  be  paid  there,  (that  is,  if  the  holder  bring  it  there) ; 
or  it  may  be  intended  as  an  obligation  binding  also  upon 
the  holder,  that  it  shall  be  paid  there,  and  there  only.     But 
if  the  writer  had  meant  the  last,  I  think  that,  in  order  to  bind 
the  holder  to  consider  that  he  did  so  mean,  he  should  so  have 
expressed  himself. 
ist&adQuet-       For  these  reasons,  lam  of  opinion,  that  the  acceptance 
tiont.  in  question,  so  as  aforesaid  alleged  in  the  declaration,  is  to 

be  considered,  not  as  a  qualified,  but  as  a  general  acceptance 
to  pay,  with  an  addjtiotial  engagement  or  direction  for  the 
payment  thereof  at  the  specified  house ;  and,  consequently, 
that  the  holder  was  not  bound  to  present  it  at  that  house  for 

pay. 
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pajrmenty  and  to  aver,  in  the  declaration,  thi^t  the  same  was        1820. 
presented  at  that  house  for  payment.  v  vy«M/ 

But,  supposing  that  this  acceptance  be  to  be  considered         Kowe 
as  a  qualified  acceptance  to  pay  the  bill  at  the  specified       Youna 
house,  still  the  first  question  proposed  to  us  by  your  Lord-         ...^ 
ships,  involves  a  further  question ;  for  it  would  not,  in  my     Hoiro^d  J. 
opinion,  from  thence  follow  that  the  holder  was  bound  to  zst  A  ad  Qi 
present    it  at    that  house  for  payment,   and  aver  in   the         ^°** 
declaration  that  it  was  so  presented ;  for  I  still  think,  that 
the  holder  would  not,  even  in  that  case,  be,  by  law,  bound  so 
to  present  it,  or  so  to  aver  in  the  declaration. 

The  acceptance,  even  taking  it  to  be  a  qualified  accept- 
ance, is  still,  I  think,  an  undertaking  to  pay  the  bill  at  a 
particular  time  and  place,  absolutely  and  at  all  events,  and 
not  subject  to  any  expressed  or  implied  condition,  which 
must  previously  be  performed  by  the  holder.  Upon  a  pro- 
mise or  undertaking,  either  to  pay  a  bill  of  exchange  or 
money,  or  to  do  any  other  particular  act,  whether  at  a 
particular  time  and  place  or  not,  the  very  non-feasance  alone 
is  a  breach  of  the  contract,  and  the  promisee  need  do  no 
more  in  support  of  his  action  for  such  breach  than  to  prove 
the  promise :  the  non-feasance  being  a  negative,  the  feasance, 
or  that  which  in  law  is  an  excuse  for  it,  is  matter  purely  of  de- 
fence, and  the  onusprobandi  thereof  lies  upon  the  Defendant.  ^ 
The  person,  therefore,  so  promising  or  imdertaking,  in  order 
to  defend  himself,  must  either  establish,  that  he  has  done 
the  thing  according  to  his  engagement,  or  he  must  excuse 
his  non-performance.  It  is  not  sufficient  for  a  Defendant  in 
his  excuse  to  say,  that  the  Plaintiff  was  not  present  at  the 
time  and  place  to  demand  and  receive  the  money ;  but  he 
must,  in  order  to  defend  himself,  allege  and  prove,  that  he 
did  all  in  his  power  towards  the  performance,  and  that  his 
not  doing  more  was  owing  to  the  refusal  or  default  of  the 
Plaintiff.  He  must  establish  either  a  tender  and  refusal, 
or  that  he,  the  Defendant,  was  ready  at  the  time  and  place 
to  pay,  but  that  the  Plaintiff  did  not  come,  nor  was  present 
to  receive.  The  circumstances  excusing  the  non-perform- 
ance, and  throwing  the  fault  on  the  Plaintiff,  are  matters  in 
defence.  This  appears,  I  think,  by  Lord  HobarCa  opinion 
in  Baker  v.  Spain  (a),  and  by  the  resolution  of  the  Court  of 

(a)  Hob.  8« 

Common 
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1820.       Cbknmotl  PlBas,  therd  citedi  in  Bt^t^y's  citoe,  )u  to  IhH 

^  ^>t^m^      payment  of  rent,  which  is  payable  on  the  land.    So  LMHiM 

l^owk        gi^yg  ^^^^  «  ^igo  upon  gu^  ^;|^  of  fboffinent  in  molrtgagey  a 

T(^d  ijiit^tion  hath  been  dranandbd,  in  what  place  the  feiMSir  It 
_^  bound  to  tender  the  money -to  the  feoffee  at  the  day^  w^ 
BJh^S.  poinVddy  Ac.  And  some  have  said  upon  the  land  so  hdUtell 
tfllicAdf^BAfi^  in  moHgage^  because  the  condition  is  depending  upim  dte 
^^^^  land.  And  they  have  said  that,  if  the  feoffor  be  upon  ifali 
land  there  ready  to  pay  the  money  to  the  feofiee  at  the  dij^ 
set,  and  the  feoffee  be  not  then  there,  then  the  feoflbr  b 
quit  and  excused  of  the  jpiajrment  of  the  money  t  for  thti  iMI 
d^iilt  is  ih  him.  But  it  seeineth  to  sbme  that  the  l&W  is 
contrary,  and  that  defoult  is  in  him,  for  he  is  bdWd  to  9tfik 
the  Btoffi^,  if  he  be  then  in  limy  other  place  witHih  ttie 
realm  of  Enghnd:'  The  differenee  of  opinion,  there,  #ttB 
UpOh  this  point ;  viz.  #hether  the  mortgage-mon^y  Wii  ttt 
be  paid  at  a  partichilar  place,  viz.  npon  the  land,  or  Mt  $ 
but,  la  ei^er  case,  whether  it  WbA  to  be  there  ]pald  v^  ttbl, 
the  feoffor,  who  was  to  piky  the  money,  was  bOUnd  to  db  iB 
ih  his  j^Wer  towiUrds  h!s  performance,  before  he  einUd  lafb 
iexctised  for  his  non-performance.  If  no  Hm^  he  Jiitet  tmit 
the  peHbrmanee,  then,  indeed,  the  obligbr,  Whd  tt  td  ]^ 
the  khoney  at  a  particulm*  place,  is  to  do  more,  (imd  thk 
doctHiie  should  be  remembered  wheh  the  eitte  bt  Snkd&i^Mt 
V.  Bovoes  comes  tb  be  considered) ;  he  must,  ae'coi^ffitte  16 
C&.  Lift,  (ft),  "  give  the  obligee  notice,  that,  bh  sueh  H  mfy 
at  the  place  limited,  be  Will  pay  the  money,  imd  Aeti,  i&e 
obligee  must  attend  there  to  receive  it ;  for,  if  the  obllgbl^ 
then  and  there  tender  the  money,  he  shall  save  tM  ^ 
helty  of  the  bbnd  for  ever."  Lord  Ctfkt  then  addi  $  ^  TM 
isme  law  it  is,  if  a  mah  miJce  a  fooffment  in  foe  upbn  ebtt^ 
dftioh,  if  the  fooffbv,  at  ^y  time  during  his  Hfe,  pay  to  the 
F^fiee  901.  it  such  a  place  certain,  that  theh,  Arc.  In  tUi 
case  the  fooffdr  must  give  ndtit;e  to  the  feoffee  When  he  Wd) 
{Mty  it,  for,  without  such  notice  as  is  aforesaid,  the  tendlil^ 
will  not  be  sufficient."  In  both  diese  cases,  theMoire-,  ftl 
order  to  SAve  the  bond  or  feoffment,  the  obligor  and  fteflbr 
hiust  attend  and  be  ready  with  the  money  at  the  pbd^ 
though  the  obligee  or  feoffee  be  absent ;  for  the  ten^,  of 
Whidi  he  diere  speaks,  is  a  tender  (or  rather  what  he  ddbl 

(a)  Litt.  J.  340.  (h)  szi  «• 

a  ten- 
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ttendler),  though  the  obligee  or  feofee  be  absent;  fdr  he        1890. 
b  speaking  of  a  tender,  which  would  not  be  an  excuse  with-     ^*^  v'*"^ "' 
out  ^di  notice,  which  is,  therefore,  a  tender  by  the  one  in         Rowe 
the  ab&eUce  of  the  other ;  and  he  inunediately  adds,  **  but,        Yonxo 
hi  both  these  cas)ss,  if,  at  any  time  the  obligor  or  feofibr         --    • 
meet  the  obligee  or  feoffee  at  the  place,  he  may  tender  the     &ihafi  i. 
money."   The  forms  of  declaring,  not  only  upon  awards,  but  tsfc  fc  id  (^le^ 
iq>on  other   instruments   for  -the  nonpayihent  of  money         ™"**' 
at  a  particular  place,  are  confirmatory  of  this  doctrine.     In 
BasMF^  Entries   are  three  precedents;  two  in  debt  on 
tlQlft  6bligatory  for  money  to  be  paid  at  particular  marts  or 
Ekhrft  (i),  and  the  other  for  rent,  payable  at  a  particular  place 
on  particular  feasts  (c).    The  declarations  did  not  contain 
Iny  allegation  of  presenting  the  bills  for  pajrment^  or  any 
deihahd  of  the  money  at  the  marts,  fairs,  or  place ;  but  to 
one  of  those  declarations,  one  upon  some  of  the  bills 
bbligatory  payable  at  different  marts  or  fairs,  the  Defendant 
pWded,  that  he  was  at  the  fairs  ready  to  pay  the  iPlaintiff, 
^  the  Plaintiff  had  been  there,  and  would  have  delivered  to 
iiiih  the  bills  aforesaid,   and,  that  neither  the  Plainiid*,  nor 
toy  for  him,  was  then  there  to  receive  the  same,  with  an 
atlegiEttiOn  that  he  has  been  always  since  ready  to  pay,  and 
"^prdfeti  of  the  money  into  court.     A  bill  of  exchange,  in 
iii  actioii  against  the  acceptor,  stands,  I  think,  upon  th^  same 
footing  as  A  bill  obligatory,  or  any  other  engagement  for  the 
i>Aym'ent  of  money,  so  far  as  regards  the  necessity  of  aUeg- 
ittg  ih  the  declaration,  or  of  proving  at  the  trial,  a  present- 
faielit  of  th6  bill  or  ia  demand  of  the  money.    In  an  action 
Iftj^tist  the  acceptor,  where  he  accepts  generally,  such  alie- 
jlAtton  i^  never  made,  nor  such  proof  required  or  given : 
though  sudi  a  pk-esentment  is,  no  doubt,  usually  made  in 
fiuk  iii  such  cases,  before  the  action  is  brought,  yet,  the 
^Uitbre  of  the  instrument  itself  (viz.  a  bill  of  exchange)  has 
hot  tendered  such  an  allegation  or  proof  necessary,  except 
where  the  actioil  is  brought  to  charge  the  drawer  or  in- 
^ioMer.     Tlie  nature  of  the  instrument,  therefore,  cannot,  as 
ft  seenis  to  me,  make  such  allegation  or  proof  more  neces- 
fskry  Wh^re  the  acc^ptdt*  adds  a  place  for  payment,  than  in 
other  cases  where  the  obligor  or  promisor  adds  a  place  for 
payment 

[h)  ii>.  tsi  (^  3%i.  .  {cjtjs* 
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1820.  ^^  either  case,  such  allegation  or  proof  is,  I  think,  not 

^  ■■  ■  V  ■  ^      requisite  on  the  part  of  the  Plaintiff;  but,  if  the  Defendant 

RowE  or  his  bankers,  or  any  one  for  him,  had  his  money  ready  at 
^'  the  time  and  place,  and  would  have  paid  it  if  the  bill  had 

^^____^  *       been  then  and  there  presented  for  payment,  it  is  matter  of 

Hoirofdh      defence,   and  may  be  pleaded  by  him;  which  removes,  I 

1st  ft  sd  QvAt-  think,  the  hardship  and  mischief  which,  it  is  supposed,  may 

tion>*  result  from  not  requiring  an  allegation  and  proof  of  pre- 

sentment for  payment  at  the  specified  place  to  be  made  and 
given  by  the  Plaintiff.  Independently  of  the  question  of 
general  or  qualified  acceptance,  Lord  EUenhorough  and  my 
brother  BayUy  in  Fenton  v.  Goundryy  both  of  them  acceded 
to  and  confirmed  this  reasoning,  as  will  be  seen  in  IS  East  (a). 
Their  opinions,  in  that  case,  upon  this  point,  appear  to  me 
to  be  material  in  showing,  that  the  case  of  Saunderton  v. 
BovoeSf  which  was  determined  by  the  same  judges  very 
shortly  afterwards,  was  determined  on  grounds  not  at  all 
inconsistent  with  their  opinions  in  their  decision  in  Fem^ 
ton  V.  Goundry.  My  brother  BayUy^  too,  upon  another 
occasion,  at  M$i  Pritu^  in  Hilary  term,  1809,  in  Wild  v. 
Rennards  (i),  held  the  same  doctrine,  that  if  a  promisacny 
note  is  made  payable  at  a  particular  place,  in  an  actum 
against  the  makers  there  is  no  necessity  of  proving,  that  it 
was  presented  there  for  payment ;  and,  in  Michaelmas  term 
1810,  in  NichoUs  v.  Boxnes  (c).  Lord  Ellenborough  held  the 
same.  But,  it  is  said,  that  the  decision  in  Saunderton  v. 
Btytnes  {d\m  Michaelmas  term,  1811,  by  the  Court  of  King's 
bench,  and  the  decision  of  Boxioes  v.  Hotve  (e),  in  Trinity  tennp 
1813,  by  the  Court  of  Exchequer  chamber,  which  is  found- 
ed thereon,  are  inconsistent  with  this  doctrine.  The  above 
precedents  in  Rastell  were  not  known  or,  at  least,  not  brought 
forward  in  either  of  those  two  cases ;  and,  if  those  two  casea 
were  not  distinguishable  from  the  present,  but  were  so 
much  in  point  as,  at  first,  they  may  appear,  it  might  be  for 
consideration,  whetlier  those  cases  were  not  still  open  to  a 
revision,  like  the  decisions  which  for  a  time  prevailed  in 
favour  of  actions  upon  legacies,  and  of  actions  against  femes 
covert  with  separate  maintenances.    Biit,  when  those  two 

(a)  470  fef  Alt.  (d)  i^Eojt.  500. 

{b)  1  Cavipb.  415.  note.       (e)  5  Taunt.  30. 
(€)  %Gampb.A9%^ 
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tasieB  cotne  to  be  looked  at  and  considered,  they  are,  as  ii        1820. 
appears  to  me,  very  distinguishable  from  the  present,  and      ^   ■  ^  "mi  ^ 
also  fronfi  Fenton  v.  Goundry,  on  this  very  point.     In  the         Rowk 
present  case,  and  in  Fenton  v.  Goundryj  the  instrument  de-       y  '^' 
dared  on,  a  bill  of  exchange,  was  payable  at  a  certain  time.  "    * 

In  Sanderson  y.  Botoes,  and  in  Bowes  t.  Hotoe,  the  instru-  Bolryaih 
nent  declared  on  (a  promissory  note)  was  not  payable  at  a  xst  &  2d  Q^et • 
particular  tvme^  but  generally,  entirely  at  the  pleasure  of  the  xioua. 
holder  of  the  note,  and  so  Lord  EUenhorough  observes  (a), 
n^ere  he  distinguishes  Sanderson  v.  Botves,  from  cases 
where  money  was  to  be  paid,  or  something  to  be  done  at  a 
particular  time,  as  well  as  place.  The  cases  of  Sanderson 
r,  BoweSf  and  Bowes  v.  Howey  were  both  cases  of  promis- 
aofy  notes  of  the  Workington  bank,  payable  on  demand  to 
bearer  at  the  Workington  bank.  The  notes  bemg  made  pay« 
able  to  bearer,  not  at  any  specific  time,  but  merely  on  his,  the 
bearer* 8  demand^  the  promisers  could  not  comply  with  the 
above-mentioned  rule  laid  down  in  Co.  Litt.  (b\  of  giving 
BOtice  when  they  would  pay  the  money  at  their  bank,  as 
they  could  not  know  who  the  bearer  wasj- till  the  money 
Wis  demanded.  Nor  was  it  to  be  paid  but  upon  demand, 
which  might,  therefore,  be  deemed  a  condition  precedent, 
<piite  consistently  with  my  reasoning,  and  also,  with  Lord 
EUenborough's  and  my  Brother  Bayley%  as  applicable  to 
cases  where  the  money  was  to  be  paid  at  a  time  and  place 
certain  ;  and,  if  the  demand  thus  became  in  those  two  cases 
a  ccmdition  precedent,  the  place  as  well  as  time  of  the  de- 
Bwad  must  necessarily  form  a  part  of  that  condition,  and 
lUKjr  require  to  be  averred,  as  it  was  in  those  two  cases  de- 
cided. 

For  these  reasons,  therefore,  I  think,  even  if  the  accept- 
ance as  stated  in  the  first  count  be  to  be  considered  as 
a  qwilified  acceptance,  that  the  holder  was  not,  in  the 
present  case,  bound  to  present  it  at  the  house  for  pajrmenty 
or  aver  in  the  declaration  that  the  same  was  so  presented. 

In  answer  to  the  third  question  proposed  by  your  Lord-    3d  Question, 
riiips,  I  think,  that  if  A.  draw  a  bill  upon  B.  in  favour  of 
C.  for  lOtf .,  and  C,  without  the  previous  authority  or  sub- 
sequent assent  of  A.,  take  an  acceptance  for  the  bill  for  the 
wlirole  of  the  100^.,  but  an  acceptance  qualified  as  to  the 

(a)  14  Eastf  504.  (b)  Co.  Litty  azi.  a. 

YOL.  IL  R  time 
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1820.        time  or  place  of  payment,  C.  could  not  maintain  an  action 
^    ~  -  '-  ^      upon  the  bill  against  A* 
Rows  ^  ^g  ^jjjg  p^^  jjy  ^l^jg  question,  the  drawer  has  a  right. 

You  NO-      ^  think,  or  at  least  may  be  considered  as  having  reason  to 

expect,  either  that  his  bill,  if  accepted,  will  be  accepted  to 

HolnjfdJ,     be  paid  in  such  manner  as  he  has  required,  that  is  to  say, 
id  {^ettimu    according  to  the  tenor  and  effect  of  the  bill,  and  the  usage 
and  custom  of  merchants ;  or,  that  due  notice  will  be  given 
by  the  person  taking  the  bill  from  him,  according  to  such 
usage  and  custom,  in  case  the  bill  be  not  so  accepted.    He 
mai/  be  injured,  if  the  bill  be  not  so  accepted,  as  he  haa 
required,  (primdjacief  at  least,  it  is,  I  think,  to  be  so  con- 
sidered) ;  and,  in  default  of  such  acceptance,  he  has  a  right, 
I  think,  to  due  notice  of  such  default,  in  order  that  he  may 
take  auch  steps  as  he  may  think  proper  to  avert  such  pos- 
sible injury.    The  holder  may  either  receive  or  refuse  a 
qualified  acceptance.    If  he  refuse,  he  must  give  due  notice ; 
and,  if  the  bill  be  a  foreign  one,  he  must  also  protest  it,  in 
order  to  charge  the  drawer.    If  he  do  not  refuse,  but  do 
receive  the  qualified  acceptance,  in  that  case,  by  assenting 
to  the  qualifications  imposed  by  the  acceptor  in  varying  the 
time  and  place,  he  becomes  party  to  a  fresh  and  difiPerent 
contract  with  the  acceptor,  to  which  the  drawer  was  neither 
party  nor   privy :     the   contract   is   an   entirely  new  one, 
assuming  a  new   shape;    the  bill   is  converted  into,   and 
becomes  a  different  or  new  bill,  having  a  different  tenor  and 
effect  from  the  old  one,  viz.  such  as  the  qualifications  of  the 
acceptance,  either  as  to  time  or  place,  have  engrailed  into 
it.     C,  by  taking  a  different  security,  m.  this  qualified 
acceptance,  instead  of  having  the  one  which  the  drawer 
had  a  right,  or  had  reason  to  expect,  and  which  C.  was  to 
require  should  be  given  him,  has,  I  think,  no  right  to  main- 
tain an  action  against  the  drawer  upon  this  bill,  the  nature 
and  effect  of  which  has  been  altered  by  his  having  taken 
this  qualified   acceptance  of  it.     In  Boehm  v.  Garcias  (a), 
(sittings  afler  Michaelmas  term,  1807,)  it  was  held  by  Lord 
EUenboroughf  that  the  drawer  has  no  right  to  vary  the 
acceptance  from  the  terms  of  the  bill,  unless  they  be  un- 
equivocally and  unambiguously  the  same;  and,  therefore, 
where  an  action  was  brought  against  the  drawer  on  a  bill 

(a)   1  Campk,  425.  nMr» 
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drawn  at  Lisbon^  payable  in  effectiv^^  and  not  in  Vah  realty         1 820. 
where  the  drawers  offered  to  accept  it,  payable  in   Vah     ^  "v  ■»' 
denaroSf   (another  sort  of  currency,  which   was  refused,)        Kowe 
Lord  EUenhorough  held,  that  the  Plaintiff"  had  a  right  to       Young. 

refuse  this  acceptance,  though  the  Defendant  proposed  to         

shew,  that   Vals  denaros  were  sufficient  to  answer  what  was      Holroyd  J. 
meant  by  effectivl;  and  wherever  the  holder  may  refuse  the    sd  Qucttioa, 
acceptance  by  reason  of  its  being  qualified,  (as  he  may,  I 
think,  wherever  the  same  id  qualified,  either  as  to  time  or 
place,)  he  cannot,  I  tliink,  if  he  take  the  acceptance,  sue  the 
drawer  upon  the  bill. 

In  answer  to  the  fourth  question  proposed  by  your  Lord-  4th  QMettioa. 
ships,  I  think,  that  if  B.  was  debtor  to  C.  in  100^.,  previous 
to  his  so  drawing  upon  B,^  in  favour  of  C,  to  the  amount 
of  100/.,  C  could,  upon  A.*%  refusing  his  assent  to  an  accept- 
ance,  qualified  as  mentioned  in  the  third  question,  maintain 
an  action  upon  the  original  debt  against  A.^  without  deliver- 
ing to  ^4.  the  bill  so  accepted  ;  in  case,  at  the  time  the  bill 
was  drawn,  B.  was  also  indebted  to  ^.  in  a  like  sum  of  100/. 

The  bill  itself,  having  been  dishonoured,  has  become 
no  satisfaction  for  the  original  debt;  the  right  of  action 
upon  the  original  debt,  therefore,  remains :  and  though,  if 
A*  pay  or  tender  to  C.  the  original  debt,  with  the  expences, 
kc*  incurred  upon  the  dishonoured  bill,  he  will  be  entitled 
to  have  that  bill  delivered  up  again  to  him  ;  yet,  until  A.  has 
•o  done,  the  right  to  the  bill,  as  it  appears  to  me,  which  was 
given  by  him  to  C.  as  a  security  for,  or  in  order  to  discharge 
that  debt,  remains  in  C,  who  may,  I  think,  bring  an  action, 
either  upon  the  original  debt,  or  upon  the  bill;  or  may  bring  an 
action  including  both  tliose  causes  of  action,  in  case  they  be 
of  such  a  nature  as  to  be  capable  of  being  joined  together  in 
one  action.  The  original  debt  is  not  extinguished,  but  the  right 
of  action  upon  it  remains,  or  is  revived  by  reason  of  the  disho- 
nour of  the  bill ;  and  C,  I  think,  has  aright  to  retain  the  bill, 
which  was  given  to  him  as  a  security,  or  for  the  discharge  of 
his  debt,  and  to  use  it  either  as  a  ground  of  action  upon 
itself,  or  as  a  medium  of  proof  for  establishing  his  original 
debt :  and  the  circumstance  of  ^.'s  being  also  indebted  to 
A.  in  a  like  sum  of  100/.,  appears  to  me  to  make  no  difference 
as  to  C.'s  rights  of  action ;  for  A.y  only  by  doing  what  by 
law  he  is  bound  to  do,  (namely,  by  payment  of  his  debt,  &c. 
to  C)  may  entitle  himself  to  the  possession  of  the  bill,  and 

B  2  thereby 
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JB^«        thereby  aroid  any  injury,  which  he  may,  otherwise,  e\i^taia 
Ngpy  "^Z     by  0ie  want  of  it  in  seeking  his  remecly  against  B.  for  the 
Row^        repovery  of  that  debt. 

Paek  J.    With  respect  to  the  first  question  proposed  by 

fari  J.  X^^  Lordships  to  the  Judges,  I  have  no  difficulty  in  stating 
^H  QwiipriQM*  ^  to  be  my  humble  opinion,  that,  a^  the  bill  of  exchange 
now  under  discussion  is  alleged  to  have  been  accepted  ac- 
cording to  the  usfige  and  custom  of  merchants,  payable  at 
a  particular  banker's  in  London,  the  holder  wa^  bound  to 
present  it  at  that  house  for  payment ;  and  to  aver  in  his  de- 
claration, that  tlie  same  was  presented  ajt  that  house  for 
payment. 

To  come  to  that  conclusion,  it  appears  to  me  to  be  only 
nepes^ary  to  consider,  who  the  parties  to  the  contract  are ; 
a^d  what  contract  the  defendant  on  this  record  has  entcgred 
into.  The  Flainti£P,  or  the  payee,  it  is  true,  originally  tfioff^ 
a  bill  drawn  upon  the  Defendaiit  generally :  but,  ipriien  thi| 
Defendant  had  that  bill  presented  to  him  for  acceptaapei,  he. 
said  b\y  his  acceptance,  I  do  not  choose  to  enter  into  this 
gc^erstl  engagement,  for,  my  avocations  n^iy,  at  the  time 
when  the  bill  shall  become  due,  call  upon  me  to  be  in  some 
distant  part  of  the  kingdom ;  and,  therefore,  both  for  your 
convenience  i^id  mine,  I  will  specially  accept  it,  payable  at. 
1^  {i^icular  banker's,  or  where  my  strong  box  or  money  ta ; 
a]ad  there  you  shall  go  for  your  mo|iey,  and  not  follow  and 
arrest  me  at  a  place  where  I  have  none :  this  is  the  defeiid- 
ant's  contract.  I  admit  that  the  holder  might  refuse  tp 
take  such  an  acceptance ;  but,  hs^yu^g  taken  it,  can  he  en- 
force the  contract  against  the  contractor,  without  showings 
that  the  contractor  has  not  complied  with  his  own  condi- 
tional acceptance?  IVIay  npt  the  acceptor  justly  say,  if  the 
holder  should  attempt  to  enforce  it  contrary  to  t^e  ac- 
ceptor's engagement,  non  hose  in  Jcedera  vent  ?  I  think  he 
may;  for,  that  the  acceptqi^  has  a  tight  to  make  a  special 
apceptance  differing  from  that  which  the  drawer  had  wished, 
to  imp<^e  upon  him,  as  to  time,  place,  or  amount,  is  aid*- 
n^tted  by  those  who  argue  for  the  Defendant  in  erroi:.  Thia 
h^  ever  been  considered  as  law  from  the  time  of  Marhts^ 
who  wrote  in  the  16th  century  on  bills  of  exchange»(a) 

[a)  Man  p»  17.  4th  ed. 
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The  hw  upon  these  points,  both  as  to  the  right  of  the  1820. 
dni#e(e  to  make  a  special  acceptance,  and,  as  to  the  right 
of  the  holder  to  refiise  it,  is  well  stated,  as  your  Lordships 
#ill  find,  ill  Petit  v.  Benson,  (a)  If,  then,  the  drawee  may 
refuse  td  enter  into  any  other  than  a  special  acbeptance ; 
when  he  has  made  it,  and  it  is  received  by  the  holder^  Park  J. 
surely,  it  becomes  as  much  the  original  contract  of  the  ac-  ist  Quetddii; 
oeptor,  as  if  he  had  written  a  promise  to  pay  on  certain 
conditions ;  or  had  promised  to  pay  at  a  certain  banker's, 
iliid  no  where  else.  The  tru^  sense  of  the  case  seems  to  be, 
and  the  principle  is,  that,  whenever  the  place,  at  which  thci 
extractor  is  to  perfohn  it,  forms  a  part  of  his  express  con- 
tract, and  the  duty  is  not  merely  collateral  to  it,  it  is  neces- 
sary both  to  aver  and  prove  a  failure  in  that  precise  point 
on  the  part  of  the  Defendant.  Thus,  in  1  Rolles  Abridg- 
merU  (i),  it  is  said,  *^  If  a  place  of  pa3rment  is  limited  by 
the  condition,  the  part}*  is  not  bound  to  pay  in  any  otjier 
ptace.**  Here,  the  duty  is  created  by  the  instrument  itself, 
with  certain  limits  and  qualifications.  No  duty,  to  be  per- 
fected by  the  acceptor,  arose  anterior  to  the  very  instru- 
meiit  itself;  and  the  acceptor  can  only  be  answerable  to  the 
extent  of  his  engagement,  by  his  qualified  acceptance. 

If  we  were  to  speak  of  the  convenience  of  this  or  that 
practice,  there  can  be  no  question,  that  it  would  be  most 
convenient,  that  the  presentment  of  the  bill  at  the  place 
where  it  is  made  payable  should  be  deemed  a  condition 
precedent;  for,  it  would  be  very  inconvenient,  that  ac- 
ceptors, such  as  the  original  Defendant,  should  be  made 
Hs3>le  to  answer  every  where,  when  it  is  notorious  that  they 
hacfe  made  provision  at  a  particular  place,  Whete  alone  they 
engage  to  pay.  There  is  no  antecedent  duty  as  against  the 
D^^idant,  save  that  arising  on  the  biU  ;  and,  therefore,  the 
instrument  or  bill  must  be  looked  at  for  the  purpose  of  seeing 
wfaiit  the  duty  is. 

I  do  not  think,  rtiy  Lords,  that  this  case  has  beeh  fitly 
cdrapared  id  the  case  of  bonds ;  for,  there,  the  penalty 
creates  the  debt,  aiid  the  party  is  liable  Upon  it,  but  is  to 
discharge  hihiself  from  the  penalty  by  bringing  himself  with- 
in the  terths  of  the  condition :    Uiat,  therefore,   must  be 

(a)  Comb»4S^' 

\h)   Tit.  Condition^  p.  444*  i*  7*   ^  p«  445*  1*  52* 
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1820.        matter  of  defence.     But,  where  a  suit  is  in  assumpsii  upon 
^  ■^  ""^      a  contract,  the  plaintiff  must  show,  that  he  has  done  every 

Rows        thing  which  lay  upon  him  to  do,  in  order  to  bring  himself 
Ynn*M  within  the  contract,  and  entitle  him  to  sue  upon  it.    Now, 

__.         here,  by  the  terms  of  this  acceptance,  a  promise  is  made 

ParJk  J.  by  the  acceptor  to  pay  at  Perring  and  Co/s  ;  the  Plaintiff, 
xit  Questtoo.  who  sues,  then  must  bring  himself  within  those  terms  by 
showing,  that  he  made  a  demand  at  the  place  where  the 
Defendant  said  he  would  pay ;  and  he  cannot  be  made  liable 
beyond  the  extent  of  his  contract.  Where  a  defendant 
contracts  generally  to  pay  a  sum  of  money,  he  is  liable  to  a 
creditor  every  where :  but,  where  a  person  binds  himself  to 
pay  at  a  particular  place,  he  is  not  liable  at  any  other  place, 
till  default  be  made  at  the  particular  place.  For,  otherwise, 
suppose  a  bill  drawn  upon  one  just  before  going  the  circuit, 
(and  this  case  is  put  by  one  of  the  most  learned  judges  who 
ever  adorned  the  Court  of  Common  Pleas,  I  mean  Mr. 
Justice  Chambre  (a),)  which  will  fall  due  during  the  absence 
of  such  drawee ;  such  a  person  living  in  chambers  leaves  no 
servant  on  his  departure,  excepting,  perhaps,  a  laundress ; 
what  can  be  done  in  such  a  case,  except  to  deposit  the  money 
with  a  banker,  and  make  the  bill  payable  at  that  banker's? 
Otherwise  such  person  would  be  liable  to  be  arrested  at  any 
place  in  the  course  of  his  journey,  where  he  might  have  no 
money,  which,  indeed,  he  would  be  the  less  likely  to  have 
after  making  provision  at  his  banker's.  I  agree  with  that 
learned  judge,  that  it  is  a  great  convenience  to  the  public  to 
maintain  these  special  acceptances. 

But,  it  is  said  at  the  bar,  if  you  can  show  that  you  had 
your  money  at  your  banker's,  you  would  have  a  complete 
defence.  Is  it,  then,  no  vexation  to  be  causelessly  arrested? 
Is  a  law-suit  no  vexation  ?  Is  it  nothing  to  be  S201.  or  SOl. 
out  of  pocket,  though  you  gain  your  cause  ?  And  this  evil 
is  only  met  by  the  trifling  inconvenience  of  an  obUgation  on 
the  Plaintiff  to  call  a  witness  to  prove  a  presentment.  In- 
deed, if  we  speak  of  inconvenience,  it  is  all  the  other  way ; 
for,  instead  of  the  trifling  inconvenience  arising  to  a  holder 
from  the  necessity  of  calling  one  witness  to  prove  a  pre- 
sentment, every  banker  must,  if  the  other  view  of  the  case 
be  adopted,  keep  a  number  of  clerks  to  go  daily  to  all  parts 

(<i)  In  Gammon  v.  ScJbmoIl.  j  Taunt,  jjo. 
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of  the  town,  for  the  purpose  of  receiving  payment  of  bills.        1 820. 
Nay,  so  greatly  was  this  inconvenience  felt,  that  your  Lord-      ^  —  y  ■• ' 
•hips  are  probably  aware  that  the  Bank  of  England  will  not        Rowk 
discount  any  bill  that  is  not  payable  at  a  banker's.  Young. 

But  we  have  been  told  at  the  bar,  that  the  weight  of  au-         - 
thority  is  against  the  Plaintiff  in  error.     Let  us  examine  the       Park  J. 
cases,  and  see  whether  the  decisions  in  the  Court  of  King's    I't  Qoettiom 
Bench,  and  one  or  two  at  jiisi  priusy  before  Lord  Chief 
Justice  GibbSf  carry  with  them  the  same  weight  of  reason 
as  those  decided  by  the  Court  of  Common  Pleas  sitting  in 
bank ;  or,  whether  the  Court  of  King's  Bench  has,  in  this 
respect,  been  consistent  with  itself;  a  mode  of  discussion, 
which  I  can  with  much  more  satisfaction  recommend  to  your 
Lordships'  adoption,  than  a  consideration  of  the  weight  due 
to  individual  judges,  all  of  those  who  are  concerned  in  these 
decisions  being  most  highly  respectable. 

The  first  case  immediately  applicable  to  this  is  that  of 
SmUh  ▼.  De  la  Fontaine,  of  which  there  is  a  short  note  in 
my  Brother  BayUy%  Treatise  on  Bills  of  Exchange  (a) : 
however,  a  more  full  account  is  given  of  it  in  a  note  to  Mr. 
Hob's  nisi  prius  cases   {b)y  which  is  taken  from   a  manu- 
script of  my  Brother  Holroyd ;  and  there  seems  no  doubt, 
that  in  1785  Lord  Mansfield  at  nisi  prius y  and  the  Court  of 
King's  Bench,  afterwards,  decided,  that  words   similar  to 
those  here  used  were  not  words  restricting  or  qualifying  tlie 
acceptor's  liability,  but  rendering  him  liable  generally ;  and 
that  it  was  not  necessary  to  prove  a  demand  at  the  particular 
jdace  in  an  action  against  the  acceptor.     But  how  has  this 
been  followed  up  ?  The  first  case  is  that  of  Lyon  v.  Sundius  (c), 
a  mere  nisi  prius  opinion,  before  the  decisions  of  either  Cal' 
laghan  v.    AyUtt^  or  Fenton  v.  Goundry,    Then  came  the 
case  'of  Fenton  v.  Goundry  (rf),  in  which  tJie  Court  undoubt- 
edly held  that  doctrine,  which  is  now  under  discussion  ;  and 
which  treated  an  acceptance  like  the  present  not  as  a  con- 
ditional acceptance,  but  as  a  mere  expansion  of  the  promise 
to  pay.     But  how  is  that  consistent  with  the  doctrine  laid 
down  in  Parker  v.  Gordon  (e),  by  two  of  the  judges  (y ),  who 

(a)  p.  149,  noteh.  3d  ed.         {c)  7  East,  385, 

W  $66.  (/)  Lor^  ElUnborougb  C,  J,  t!f 

(e)  1  Campb,  4aa.  Grae  J. 

(J)    13  EiHt. 
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were    parties    to  thfs    decision    in   Fenton  t.    Goundryf 
Parker  v.  Gordon  TfOB  an  action  against  the  drawer;  and 
I,  therefore,  do  not  quote  the  case  as  an  authority,  except 
to  show  th^t  such  words  asf  these  were  considered  as  a  spe^* 
cial  acceptance.    '*  If  a  party  (says  Lord  EUenborougk  in 
the  last-mentioned  C9se)  choose  to  take  an  acceptance  at 
an  appointed  place,  it  is  to  be  presumed  that  he  will  infonm 
himself  of  the  proper  time  for  receiving  payment  at  sudb 
place,  9nd  he  must  apply  accordingly."    And,  in  Elfind  v« 
Teed  (a)i  his  Lordship  says  that  the  case  of  Parker  v.  Got* 
don  was  conformable  with  the   doctrine  which  he   had 
usually  held.  Latorence  J.  says,  in  Parker  v.  Gordon^  **  Tke 
party  might  have  refused  to  take  the  special  acceptance  ;  but 
if  he  choose  to  take  the  acceptance  in  that  manner,  paytMd 
at  the  banker's^  does  he  not  agree  to  take  it  payaUe  at  the 
usual  banking  hours  ?"    And  Le  Blanc  J.  says,  in  the  same 
case,  ^*  If  a  party  will  take  an  acceptance,  payable  at  a 
banker's,  he  must  present  it  at  a  pr<^er  time,  according 
to  the  known  method  of  conducting  the  banking  buainesa; 
otherwise  the  greatest  inconveniences  to  trade  would  ensue." 
Two  very  9iodem  cases  have  been  quoted  to  your  Lord- 
ships to  show,  that  Lord  Chief  Justice  Gibbs  concurred  with 
the  decision  of  the  Court  of  long's  Bench  in  Fenton.  ▼» 
Goundry  ;  namely,  the  cases  of  Head  v.  Sewell,  and  Richards 
V.  Lord  MUsington.  (b)    1  will  speak  of  Head  v.  Sevoell  first* 
It  is  sufficient  to   observe,  that  it  was  only  a  nisi  prhfs 
case :  next,  it  is  so  singular  a  case,  that,  either  the  note  is 
incorrect,    or  the  opinion   of  the  Lord  Chief  Justice  ia 
not   delivered  with   that  very  learned  person's  usual  m> 
curacy  and  precision.    For,  in  the  year  I8I6,  he  begin* 
his  observations  by  saying,  that,  after  35  years'  experience^ 
he  had  never  known  the  objection  to  prevail,  and,  these* 
fore,  could  not  admit  the  necessity  of  the  proof.  What? 
had  he  not  known  of  the  case  of  CeUlaghan  v.  At^leti,  de- 
cided in  1811,  5  years  before,  in  the  Common  Pleas»  hy 
Mr.  Justice  Heathy  Mr.  Justice  Laufrence^  and  Mr.  Justice 
Chambre,  as  eminent  persons  as  ever  si^t  on  that  bendi; 
and  which  case,  in  consequence  of  its  having  been   much 
opposed   the  following  term  in  Fenton  v.  Goundry^   m^e 
them  the  common  talk  in   Westminster   Hall  f  Had  he  not 


(a)  I  M.  iff  S.  28. 


(b)  Holt,  N.  P.  a  363. 


heard 
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heard  of  the  case  of  Gammon  v.  Schmoll,  then  quoted  to  him,        1 820* 
and  decided  two  years  before,  in  the  very  same  court  by     ^  ■■■  v  ■■■ ' 
hit  then  colleagues,  Mr.  Justice  Heath,  Mr.  Justice  Chamhre^        Kowe 
and  the  very  learned  person  who  afterwards  succeeded  him      Youno. 
in  the  Chief  Justiceship,  in  both  of  which  cases  the  objec-         .—.^ 
tion  prevailed?    And  then  again,  though  his  Lordship  is       Park 3* 
stated  to  have  said,  that  he  never  knew  the  objection  pre-    it  Qu^^tiocu 
vail,  he  concludes  by  saying,  he  knows  there*  are  conflict- 
ing cases.     The  other  case  of  Richards  v.  Lord  Mihington 
he  decides  that  he  may  preserve  his  own  consistency  in  a 
former  case  of  Price  v.  Mitchell  (a) :  but,  upon  looking  at 
that  case,  it  will  be  found  a  mere  memorandum  at  the  foot 
of  a  note,  which  never  was  held  to  be  a  condition,  but  a 
mere  memorandum  or  direction.     I,  therefore,  do  not  consi- 
der these  cases  as  adding  much  weight  to  the  authority  of 
the  King*s  Bench  upon  this  occasion. 

But  I  find  the  King's  Bench  in  Sanderson  v.  Boxves  (&), 
which  was  confirmed  by  an  unanimous  judgment  in  the  Ex- 
chequer chamber  (c),  deciding  diametrically  opposite  to  the 
case  oiFenton  v.  Goundry :  and  every  word  of  the  judg- 
ment of  tliat  great  and  eminent  judge  Lord  Ellenhorough 
is,   in  my  mind,  conclusive  in  favour  of  the  plaintiff  in 
error.     Agreeing,  as  I  do,  with  the  learned  editor  of  the 
Treatise  on   Bills  o^    Exchange   (d),    that  it  is  difficult 
to  reconcile  in   principle  with   the   case   of  Sanderson  v. 
BovoeSf  that  of  Fenton  v.  Goundry,  and  Sanderson  v.  Botoes, 
being  the  last  in  decision,  ratified  by  the  decision  of  the 
twelve  judges  of  England^    and  most  agreeable  to  good 
sense,  reason,  and  convenience,  I  think  that  it  ought  to  pre- 
vail.   The  only  difference  between  Sanderson  v.  Bofnoes  and 
this  case  is,  that  Sanderson  v.  Bokoes  was  an  action  against 
the  maker  of  a  promissory  note ;  this  case  is  against  the 
acceptor  of  a  bill  of  exchange :  but  I  need  not  inform  your 
Lordships,  that  the  Courts  in  Westminster  Hall  have  long 
thought  the  analogy  between  notes  and  bills  so  strong,  Uiat 
the  rules  established  as  to  one  ought  also  to  prevail  as  to  the 
other ;  Heylyn  v.  Adamson  (e),  Broiwn  v.  Harr<iden(f),  fully 
prove  this  position.     Then  let  us  read  the  case  of  Sanderson 

(a)  4  Campb,  loo.  (d)  Bajley  on  Biiisf  185.  note 

14  Bojtt  500.  X.  3d  ed. 
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V.  Bototi  ;  and  if  **  bill"  be  read  for  **  note/'  is  not  every 
word  of  Lord  EUenborougK%  luminous  reasoning  decisive  ^i 
the  present  question  ?  (Here  the  learned  Judge  read  the 
case  and  judgment  in  Sanderson  v.  BoxoeSf  observing  that 
in  that  case  the  Court  of  King's  Bench  held  presentment  at 
the  banking-house  necessary.)  Bowes  v.  Hotve  (a)  contains 
the  affirmance  of  this  proposition,  though  there  was  a  re- 
versal upon  another  point  in  that  particular  cause.  And,  in 
conformity  to  that  opinion,  Lord  EUenborough,  in  a  sub- 
sequent case  of  Roche  v.  Campbell  (b),  held,  Uiat  it  was  a 
&tal  variance  in  a  declaration  not  to  state  that  the  note  was 
payable  at  a  particular  place,  where  the  note  was  so  payable. 
And  his  Lordship's  language  is  peculiarly  emphatical  and 
applicable  to  this  case,  for  he  says,  <<  This  declaration  re- 
presents the  promissory  note  as  containing  an  absolute  and 
unqualified  promise  to  pay  the  money.  But,  by  the  instru- 
ment produced,  the  maker  only  promises  to  pay  upon  the 
specific  condition  that  the  payment  is  demanded  at  a  par- 
ticular place.  We  have  lately  held  (alluding  to  Sanderson  y. 
Bowes)  that,  where  the  place  of  the  payment  is  mentioned 
in  the  body  of  the  note,  it  forms  a  material  part  of  the 
instrument."  So,  here,  the  acceptor  only  undertakes  to  pay 
upon  the  specific  condition  that  the  pa3rment  is  demanded*at 
a  particular  place :  this,  and  no  other,  is  the  contract  of  the 
acceptor. 

Having  thus  shown  the  inconsistency  of  these  decisions, 
and  that  Sanderson  v.  Bowes  has  not  only  had  the  ju^- 
ment  of  the  King's  Bench  in  favour  of  that  opinion,  which  I 
presume  to  deliver  to  your  Lordships,  but  the  confirmation, 
as  to  this  point,  of  the  whole  Exchequer  Chamber,  can  I 
hesitate  in  saying,  that  the  strong  current  of  authority  is  in 
favour  of  the  Plaintiff  in  error,  when  I  add,  the  authority  of 
Judges  Heathy  Lawrence^  and  Chambre,  in  CaUaghan  t. 
AyUtty  declaring  that,  doubtless,  there  may  be  a  qualified 
acceptance  of  a  bill  which  a  holder  is  not  bound  to  receive, 
but,  that  if  he  acquiesce  in  it,  he  must  conform  to  the  terms 
of  the  acceptance;  and  the  further  authority  of  Judges 
Heath,  Chambre,  and  Dallas^  in  Gammon  v.  SchmoU,  Mr. 
Justice  Heath  (c),  treats  it  as  a  condition  precedent,  which 


(a)  5  Tatmt.  30. 

(b)  3  Campy.  247. 


(c)  In  Gammon  v,  SchmoUi  5  Taunt,  JSS* 
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must  be  shown  to  be  performed.    The  reasoning  of  Mr.  Jus- 
tice Chambre  does  not  seem  to  have  been  sufficiently  ad- 
verted to ;  and  nobody  will  deny  his  ability  as  a  lawyer,  and 
his  great  skill  as  a  pleader.     That  learned  judge  says  (a), 
**  I  think  the  case  is  clear  upon  rules  of  plain  common  sense 
and  understanding,  without  going  into  all  the  cases.     A 
man  is  not  bound  to  receive  a  limited  and  qualified  accept- 
ance, he  may  refuse  it,  and  resort  to  the  drawer ;  but,  if  he 
do  receive  it,  he  must  conform  to  the  terms  of  it.*' — ^*  What 
is  the  meaning  of  these  words,  accepted,  payable  at  f    They 
have  a  meaning  :  they  impose  a  condition  ;  and  the  person 
receiving  such  an  acceptance  must  comply  with  the  condi- 
tion, and  in  pleading,  must  shew  his  compliance.    It  would 
greatly  circumscribe  the  negociation  of  bills  of  exchange  if 
this  were  not  so ;  for  they  would,  instead  of  being  of  gene- 
ral accommodation,  be  restrained  in  their  use  to  such  persons 
in  trade  as  have  a  fixed  place  of  business."     I  have  already 
endeavoured  to  show  your  Lordships  that  the  inconvenience 
to  holders  of  bills  and  to  bankers  would  become  ruinous 
by  the  number   of   clerks    which    they   must  employ,  if 
such  an  acceptance  is  to  be  held  to  make   the  acceptor 
universally  liable. 

On  these  authorities,  and  upon  the  principles  of  common 
sense  and  understanding  I  am  of  opinion,  on  the  first  question, 
that  the  holder  was  bound  to  present  this  bill  at  Sir  John 
Perrings  house  for  payment,  and  to  aver  that  it  was  so  pre- 
sented. 

As  to  the  second  question  proposed  by  your  Lordships  %A  Quettion 
to  the  judges,  viz.  whether  such  an  acceptance  is  to  be  con- 
sidered in  law  as  a  qualified  acceptance,  I  answer,  that  the 
whole  of  my  reasoning,  with  which  I  have  troubled  your 
Lordships,  is  founded  upon  the  affirmative  of  that  pro- 
position. All  the  text  writers  upon  bills  of  exchange  are 
clear  on  this  point.  I  take  it,  that  any  acceptance  var3ring 
from  the  absolute  tenor  of  that  which  the  drawer  expected 
by  the  language  which  he  used  in  drawing  the  bill,  either  in 
the  sum,  the  time,  the  place,  or  the  mode  of  payment, 
is  a  conditional  acceptance,  which  the  holder  is  not  bound 
to  receive :  but,  if  he  do,  the  acceptor  is  liable  for  no 
more  than  he  has  undertaken.     This  doctrine  of  qualified 


(a)  In  Gammon  v.  ScbmolU 
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"^-i-^y^i^      Mariu9(a)y  and  in  MoUoyk(b)    So,  in  the  Utter  book,  i, 

RowB        fMurtial   acceptance  as  to  tioMd  is  mentioned,  (c)    This  \k 

y  '^*  confirmed  in  Beutoes*  Lex  Mercaioria  (d)y    and    bj  MK 

___^ '       Justice  Barley,  (e)    And  it  was  treated  as  a  qualified  accept- 

Park  J.       Bi^c^  ^  Sanderson  v«  Bowes  /  and  by  Mr.  Justice  Lavorence^ 

sd  QjoeBtioo.  in  Parker  ▼•  Gordon  ;  and  again  in  CaUaghan  v.  Ayletty  and 
Oammon  ▼.  SchmoU  in  the  Comttion  Pleas:  I,  therefore^ 
fed  no  difficulty  in  stating  to  your 'Lordships^  that  I  con- 
ceive this  to  be  a  conditional  acceptance^ 

3d  Question.  The  third  question,  in  my  view  of  the  cdse^  is  not  of  di& 
ficult  solution.  Marius  supposes  (y*)^  that  \f  the  htAAet 
take  firom  the  acceptor  an  acceptance,  even  for  a  pitrt  only 
of  the  money  drawn  for,  he  may  do  so,  provided  he  protests 
and  gives  notice  to  the  drawer,  and  the  biM  is  not  thereby 
void ;  nor,  according  to  whas  he  says  in  page  21.,  does  it 
prevent  the  holder  from  having  recourse  against  the  drawelr. 
This  is  stated  in  the  case  of  so  materUd  a  change,  as  A 
defalcation  of  part  of  the  smn  drawn  for.  But  fo  tli^  6ate' 
put  by  your  Lcndships,  I  answer,  that,  if  the  qoafifio^oils 
either  as  to  time  or  place,  works  neither  injury  nor  inckRh' 
venience  to  the  drawer,  the  holder  is  not  prevented  (in  cas^ 
of  non-payment)  from  his  remedy  against  the  €bis#ter,  ^ 
cause  he  has  taken  such  qualified  acceptance.  l[<3fi^  Hjordr 
ships  will  perceive  that  I  state,  where  it  neither  producea 
injury  nor  inconvenience.  Now  in  the  case,  out  of  which 
this  question  arises,  it  neither  produces  the  one  nor  fhef 
other :  but  it  b  a  custom  producUve  of  great  convenience 
to  every  one  concerned  in  trade,  and  without  whidi  quali- 
fication, I  have  ahready  stated  to  your  Lordships,  (ttid  T 
know  the  fiurt  to  be  so',)  biUs  of  exchange  ai^  hot  di»» 
countable. 

4th  Question.  As  to  the  fourth  questicRS,  I  am  of  opinion,  that  C.  cookt 
not  maintain  his  action  for  the  original  debt  agunst  A,  tlie 
drawer,  without  delivering  up  to  him  the  bill  SO  accepti^. 
Because,  having  once  accepted  such  bill  in  lien  of,  and  ill 
satisfiu:tion  of  his  ddbt,  he  cannot  recover  for  the  origiiiri 
debt  without  relinquishing  the  supposed  security;  which t 

(a)  pp.  17,  ax.  (J)  p.  4S1.  4th  ed.  fot. 

(b)  b.  a.  ch.  lo.  J.  II.         (e)  Bajlty  on  BilUfpp,  859 86.  3d  cd. 
(r)  id.  J.  a8.  (/)  /•  17- 
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bfing  an  acceptance  by  B.^  (whom  the  question  supposes         1 820. 
la  be  indebted  to  the  drawer,)  will  amount,  at  all  events,  to      ^  ^y  n-^ 
an  acknowledgment  of  the  debt.     For,  ahhoi^h  it  is  not        Rowe 
always  true  that  the  drawee  is  a  debtor  of  the  drawer,  yet,       y  ^' 
perhaps  when  the  drawee  accepts,  it  is  prtmi^ct^  evidence         _^,^,^ 
«f  a  debt.     The  case  of  Kearslaie  v.  Morgan  (a),  where  it       P4vkJ\ 
held,  that  to  an  action  for  goods  sold  and  delivered,  it    4th  Qmttioft 
a  good  plea  to  say  that  the  Defendant  had  indorsed  to 
the  Plaintiff  a  pconussory  note,  payable  to  him,  the  Defend- 
ant)  ^*  for  and  on  account  of"  the  said  debt,  is  not  iuappli- 
cabte  to  this  question  to  show,  that  C.  could  not  maintain 
m  action  for  hia  original  debt  while  he  held  in  his  hands  a 
hSl  given  to  him  by  the  Defendant  to  that  amount.    I, 
thetefore,  answer  to  the  fourth  question  proposed  by  your 
Lordships  in  tlie  negative. 

BaiYLEy  J»  (after  stating  the  case,)  In  answer  to  the  first       Bajlej  J. 
qu^tstioa  proposed  by  your  Lordships^  I  humbly  submit,  that    i^^t  Question. 
4iQ  effect  of  such  an  acceptance  is  this,  that  to  entitle  the 
iK^der  to  sue  the  drawer  or  indorser,  it  casts  an  obligation 
upOA  him  to  present  the  bill  at  Sir  John  Perring  and  Co.'a 
fi>r  poymant,  and  to  aver  in  his  declaration,  that  the  same 
^vapT  ao  presented ;  but  that,  as  against  the  acceptor  himself, 
the  bolder  is  not  bound  so  to  present  it ;  that  he  is  under  no 
tibligation  to  aver  any  such  presentment  in  his  declaration ; 
an4»  that,  the  only  consequence  of  his  neglect  to  present^ 
is  thisy  that  the  acceptor  may  set  up  any  loss  he  has  sus- 
tained thereby  as  matter  of  defence.    This  question  is  raised 
upon  a  danurr^  to  the  I^aintiff's  declaration.     The  point, 
therefbce,  is  not.  whether   a  neglect  to  present  may  not, 
evaa  as  against  an  acceptotr,  in  some  cases  constitute  a 
defence;   but,   whether  the  presaitment  is,  or  is  not   an 
rtsqtfinl  part  of  the  Plaintiffs,  title.    A  presentm^it  is  a 
^VtnSHfirrf  at  the  place  of  payment,  and  to  determine  this. 
p9int»  it  will  be  of  assistance  to  call  the  attention  of  your 
IfOirdsfaips  to  the  rules  which  the  law  has  laid  down  as  to 
n^Ofl^  in,  which  a  demand  is,  or  is  not  necessary.    And,  one 
of  thme  rules  I  take  to.  be  this,  that  where  a  man  engages 
to  piqr  upon  demand  what  is  to.  be  considered  his  own  debt, 
he  ia.  liable  to  be  sued  upon  that  engi^ement,  without  any 

(a)  sT.R.sl5^ 

previous 
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1 820.        required  by  Ptamtiffir  lo  to  pay  the  same.    The  second 
V  —  y  ■■  /      stated,  that  differences  had  arisen,  and  were  referred ;  that 
I^^^*        the  arbitrator  awarded ;  that,  on  a  balance  of  all  accounts 
YouNO.       ^e^een  the  parties,  there  was  due  and  owing  from  De- 
.^.^         fendant  to  Plaintiff  61/.  lOs.,  which  he  directed  to  be  paid 
Bi^J.      on  10th  of  Juney  between  11  and  1,  at  the  house  of  one 
KM  Qmdioa.    G.  //.,  Plaintiff's  aUomey,  whereof  Defendant  had  notice ; 
yet  Defendant  did  not  pay  the  same,  or  any  part  thereof, 
at  the  time  and  place  appointed  for  the  payment  thereof 
■9B  aforesaid;  nor  hath  he  since  paid  the  same,  but  hath 
whdly  fyied,  and  made  default,  whereby  an  action  hath 
accrued,  &c. —  Now,  upon  what  principle  do  these  declar- 
ations omit  to  state  attendance  at  the  place,  or  demand  at 
the  place  ?    Clearly  upon  this,  that  the  money  awarded  to 
be  paid  became  a  debt  from  the  Defendant ;  that  he  was 
under  a  general  obligation  to  pay,  and  not  confined  to  time 
or  place ;  and  that,  therefore,  attendance  at  time  and  place 
was  not  part  of  the  Plaintiff's  title ;  but  readiness  to  pay  at 
time  and  place  was  matter  only  of  defence.    Mr.  Caldwdlf 
indeed  (a),  lays  it  down,  that  where  the  money  is  to  be  paid 
at  a  certain  time  and  place,  the  Plaintiff  must  aver  that  he 
attended  there  at  the  time  appointed,  and  remained  until  die 
period  within  which  payment  was  to  be  made ;  but  this  posi- 
tion is  evidently  founded  on  a  mistaken  notion  of  the  case 
of  Phillips  V.  Knightly  (b) :  there,  according  to  Fitzgibbrntf 
the  Plaintiff  was,  upon  receiving  the  money,  to  give  the 
Defendant  a  covenant  of  indemnity ;  there  were,  therefore, 
to  be  two  concurrent  acts,  viz.  the  payment  of  the  money,  and 
giving  of  the  covenant ;  and  the  Plaintiff  could  not  sue  for 
the  money  without  showing  a  readiness,  on  his  part,  to  give 
the  covenant,  which  he  had  not  done.    This  case,  therefore, 
is  not  at  variance  with  the  established  precedents,  and  I 
have  only  noticed  it,  that  a  mistake  in  a  useful  book  may 
be  corrected.     Another  class  of  cases,  which  I  will  mention, 
are  cases  of  rents.    Rent  is  reserved  in  some  cases  gene- 
rally, and  then  the  proper  place  for  the  payment,  the  place 
appointed  by  law,  is  the  land  out  of  which  it  issues.    In 
some  cases  it  is  expressly  made  payable  at  some  other  place : 
and  yet,  in  either  case,  is  there  a  precedent,  either  in  debt 
on  the  reddendum,  or  in  covenant,  of  an  averment,  that 

{a)  f,  194.  (b)  FU»g,S3*  I  Barnard,  84. 
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the  Plaintiff  was  at  the  time  and  place  to  demand  it.     The        1820. 
declaration,  in  such  cases,  is  always  general,  that  on  such  a 
day  so  much  of  the  said  rent  became  due  and  in  arrear^ 
and  that  Defendant,  although  often  requested,  had  not  paid. 
So,  in  covenant  upon  a  mortgage-deed  to  pay  the  mortgage- 
money,  on  a  given  day,  in  Lincoln  s  Inn  Hall,  or  in  any       Barley  J. 
otlier  place  ;  or  in  debt  upon  a  single  bill  to  pay  money  for  .  itt  Queitioa. 
a  past  consideration,  at  a  given  place,  the  declaration  never 
alleges  attendance  or  demand  by  the  Plaintiff;  but,  merely 
alleges  non-payment  by  the  Defendant.     Now,  what  can 
be  the  principle  of  all  these  cases  ?    Wliat  but  this,  that  the 
money  to  be  paid  is  a  debt  from  the  Defendant ;  that  it  is  due 
'  generally  and  universally ;  that  it  will  continue  due,  though 
there  be  a  neglect  on  the  part  of  the  creditor  to  attend  at 
the  time  and  place  to  receive ;  that  it  is  matter  of  defence  on 
the  part  of  the  Defendant  to  shew  that  he  was  in  attendance 
to  pay,  but  that  the  Plaintiff  was  not  in  readiness  to  receive ; 
4md  that   defence  will,  generally  speaking,  be  in  bar  of 
damages  only,  not  in  bar  of  the  debt,  and  must  be  accom- 
panied with  a  bringing  of  the  debt  into  court.    The  instances 
in  which  this  is  made  matter  of  defence  will  tlirow  light 
upon  the  point.    Most  of  those  instances  occur  in  demands 
for  rent;  but  no  distinction  in  principle   can  be  drawn 
between  cases  of  rent,  and  cases  of  other  debts.    I  will 
mention  some  of  these  cases.  —  Lease  for  years,  render- 
ing  10^  (a)    yearly    at   Easter^    and    for   performing    of 
covenants    each  bound  in  20/.     Non-payment  of  rent  at 
EasteTy  and,  therefore,  the  20/.  claimed.     Plea,   ready  to 
pay  at  the  day  on  the  land,  and  no  one  attended  to  receive ; 
and  the  plea  was  held   good.     In  Kidwelly  v.  Brand  (b)^ 
rent  of  land  at  Lomer  was  reserved,  payable  at  Hide :   and 
the  question  was,  whether  the  landlord  could  re-enter  for 
non-payment  of  rent  without  demand ;    it  was  adjudged, 
(though  there  are  cases  since  to  the  contrary,)  that  he  misht : 
the  reason  given  is,  that  the  rent  being  made  payable  at  a 
place  off  the  land,  it  lost  its  character  of  rent,  and  became 
like  a  sum  in  gross,  and  then  it  was  the  tenant's  duty  to 
offer  it,  not  the  landlord's  to  demand ;  <<  Lessee  ought  to 
offer  it  for  his  own  indemnity,  as  the  obligor  ought  upon  an 
obligation,  or  as  the  grantor  of  an  annuity  ought  to  offer 
the  annuity  at   the  day,  to  excuse  himself  of  damages." 

{a)  %%  H.6.57.  PL  7.         (b)  Plowd.  69.  D^ery  68.  a. 
y€>U  U.  S  Buskin 
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1 820,        Buskin  v.  Edwards  (a)  corrects  that  case,  by  shewing  that 
^  ■" '  ■-  ^      a  payment  due  froni  a  tenant  still  remained  a  rent,  though 
KowE         made  payable  at  the   Royal  Exchange  in  London.    The 
Young.        propriety  of  what  is  said  in  Plowden,  in  case  it  had  be^A 
.._         a  sum  in  gross,   is  not  questioned.     The  inference,  then, 
Ba/Ujf  J.       to  be  fairly  drawn  from  the  case  in   Plowdeny   corrected 
tit  Question,    as  it  is  by  the  case  in  Croke  Elizabeth,   is  this,  that  if  a 
sum  in   gross  be  made  payable   at   a  certain    time  and 
place,  and  the  sum  is  properly   a  debt  from  the  person 
who  is  to   pay    it,  it  is  his  duty  to  attend  at  the  time 
and  place  and  offer  it,  but  it  is  not  the  duty  of  the  person 
who  is  to  receive  it  to  demand  it ;  and  yet  the  offer  is  essen- 
,  tial  to  protect  him,  not  against  payment  of  the  sum  itself 

(which,  as  being  due,  ought  to  be  paid)  but  against  damages. 
In  Broolc&  Abridgment  (b)  is  this  position  :  —  <'  In  debt  for 
rent,  tender  on  the  land  and  refusal  of  plaintiff  is  no  plea» 
for  he  shall  answer  to  the  debet ;  but  the  contrary  in  avowiy ; 
for,  there  is  to  be  a  return,  and  there  ought  not  to  have  been 
-distress  if  tender  was  made.**     Now  what  is  the  meaning  of 
this  passage  ?  evidently  this,  that  in  debt  it  is  no  plea  in  ti^tf 
of  the  action ;  it  is  a  bar  of  damages  only ;  not  of  the  debt : 
and,  therefore,  he  must  answer  to  the  debet,  by  bringing  the 
money  into  the  court  upon  the  tender,  which  in  the  case  of 
a  plea  in  bar  to  an  avowry  he  need  not  do.    Brownloto  t. 
Hetoley  {c)  is  an  authority  to  shew  that,  upon  a  plea  of  ten- 
der on  the  land  at  the  day  in  an  action  of  debt,  the  rent  must 
be  brought  into  court ;  and  Home  v.  Letvin  {d)  to  shew,  that, 
upon  a  plea  in  bar  to  an  avowry,  it  need  not  be  brought  into 
court,     lu  Osbom  v.  Beversham  (e),  in  debt  for  rent  the 
plea  was  readiness  at  time  and  place  and  ever  since,  and  pro- 
fert  of  the  money.    To  this  plea  there  was  a  demurref, 
grounded  on  two  objections.     Ist,  Non  obtuiit,  for,  when 
time  and  place  are  certain,  semper  paratus  without  an  oJ- 
tulit  is  no  plea.     2d,  It  is  pleaded  in  bar  generally ;  it  should 
have  been  in  bar  of  damages  only;  and  the  Court  thought 
both  objections  good.     Levinz  makes  a  query  on  the  first 
ground,  because  the  rent  is  demandable,  (i.  e.  Plaintiff  should 
have  demanded  it,)  "  otherwise,**  says  he,  "  of  a  sum  in 

(a)  Cro.  EL  4.15.  S35'  W  ^^'  ^39-    Sa/k.  583. 

{b\  Detfe, pi.  216,  (e)   t  Fent.   3M.    ^  Keb.  800. 

(r)   X  U,  Raym*  8*.  2  Lrv*  aop. 
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gTOM,  which  is  payable  without  clemand.*'  In  Crouch  v.  1820. 
Fatiolfe  {a),  cited  yesterday  by  ray  Brother  Richard^n^  to 
debt  for  rent  there  was  a  plea  of  attendance  at  the  day  and 
place,  that  the  Defendant  was  ready  to  pay,  and  that  no 
one  came  to  receive.  To  this  plea  there  was  a  demurrer, 
li^cause  tender  was  not  alleged,  but  it  was  resolved  to  be  Ba^l^  J. 
well  enough,  and  adjudged  for  the  Defendant.  A  precedent  ist  Qaeftion. 
of  such  a  plea  is  in  Thompsons  entries  (b) :  however,  in 
Home  v.  Levoin  (c)  a  paratus  without  an  obtulit  was  held  in- 
sufficient. It  is  immaterial  to  the  point  which  I  am  consider- 
ing, whether  there  ought  to  be  a  tender  or  not,  and  quite 
sufficient  for  my  view  of  the  subject  if  with  a  tender  it  would 
be  a  bar  of  damages.  Now  what  are  the  legal  conclusions 
which  I  draw,  and  the  legal  positions  which  I  consider  as  -  ^ 
resulting  from  the  authorities  with  which  I  have  troubled 
your  Lordships  ?  They  are  these,  that,  if  a  man,  in  respect 
of  any  debt  which  he  owes,  engage  to  pay  it  upon  demand, 
or  engage  to  pay  at  a  given  time  and  place,  it  is  not  a  neces- 
sary part  of  the  Plaintiff's  title  to  make  such  demand  or  at- 
tend at  such  time  and  place ;  that  he  is  not  bound  in  his 
declaration  to  state  any  such  demand  or  attendance  ;  that  a 
neglect  to  demand  or  attend  will  not  bar  his  right  to  the 
debt  and  enable  the  Defendant  to  keep  it ;  but,  that  tlie  De- 
fendant may  shew  readiness  on  his  part  to  exonerate  him- 
self from  any  damages. 

I  now  come  to  apply  these  principles  to  bills  of  exchange. 
The  acceptor  is,  by  the  law  and  custom  of  merchants,  con- 
sidered as  the  principal  debtor ;  the  drawer  and  indorser  as 
sureties  only,  liable  on  his  default,  and  not  otherwise.  His 
engagement  is  general,  that  he  will  pay  ;  that  of  the  drawer 
and  indorsers  is  conditional,  namely,  that  if  due  diligence  be 
used,  they  will  pay,  if  the  acceptor  does  not.  The  engage- 
ment of  the  acceptor  is,  either  that  he  has  effects  in  hand, 
or  that  he  is  secure  of  having  them  by  the  time  the  bill  be- 
comes due.  In  the  language  of  the  Lord  Chief  Justice 
Eyre^  "The  theory  of  a  bill  of  exchange  is,  that  the 
bill  is  an  assignment  to  the  payee  of  a  debt  due  from  the 
acceptor  to  the  drawer,  and  the  acceptance  imports,  that 
the  acceptor  is  a  debtor  to  the  drawer,  or  at  least  has  effects 

(a)  S.T.Rajm.Ai^,  {c)  Lord  Rajm.  644^ 

(h)  lib.  Placit.  ijo. 
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1 8:^0.        of  the  drawer's  iii  his  hands."     Tlic  acceptor,  therefore,  hai, 
^^■y^      or  ought  to  have,  in  his  hands   or  under  his  control,  the 

RowE        fmi^  jjy  which  payment  ought  to  be  made ;  and  it  is  his  duty 
Y  '^\  so  to  apply  it.     The  drawer  or  indorsers  have  no   control 

_  '  over  the  fund,  and  consequently  no  duty  with  respect  to  it. 
Bi^ley  J.  :This  difference  of  situation  and  character  between  the  drawer 
ift  Qutttioib  and  indorsers  and  acceptors,  has  produced  a  settled  dis- 
tinction in  the  manner  of  suing  them.  The  action  against 
drawer  and  indorser  invariably  shews  that  due  diligence  has 
been  used ;  the  action  against  the  acceptor  invariably  omits  it. 
In  an  action  against  the  drawer  and  indorsers,  the  declaration 
invariably  avers  presentment  of  tlie  bill,  its  dishonour,  and 
notice  thereof  to  the  defendant.  In  an  action  against  the 
acceptor  no  such  averments  are  made.  Every  bill  is  to  be 
properly  presented  for  payment ;  and,  in  an  action  thereon 
against  the  drawer  or  indorser,  a  presentment  according  to 
the  usage  and  custom  of  merchants,  must  be  averred  and 
proved.  In  an  action  thereon  against  the  acceptor,  present- 
ment (generally  speaking)  need  not  be  averred  or  proved.  This 
is  clear,  settled,  undisputed  law.  Not  that,  in  practice,  such 
presentment  is  likely  to  be  omitted :  the  risk  of  losing  the 
responsibility  of  the  drawer  and  indorsers  generally  secures 
it :  but  if  there  were  to  be  an  omission,  that  is  no  reason 
why  the  acceptor,  who  has,  or  ought  to  have,  funds  to  dis- 
charge it,  should  keep  those  funds  to  himself,  or  should  re- 
fuse so  to  apply  them. 

If  a  bill  be  addressed  to  Ay  in  Bedford'square^  and  he 
accept  it  generally,  in  an  action  against  the  drawer  or  in- 
dorser, presentment  nmst  be  alleged  and  proved:  in  an 
action  against  Ay  presentment  need  not  be  alleged  or 
proved.  If  A  have  changed  his  residence,  and  accepted  it, 
payable  at  his  new  abode,  does  this  make  any  differ- 
ence ?  —  presentment  need  not  be  averred  in  the  one  case 
—  need  it  be  averred  in  the  other  ?  If  the  necessity  exist, 
there  must  be  some  reason  for  it.  What  is  that  reason  ? 
Though  I  am  putting  the  case  where  the  bill  is  still  payable 
at  the  party's  own  house,  and  this  is  the  case  where  the  bill 
is  made  payable  at  a  banker's,  does  this  make  any  differ- 
ence, does  it  vary  the  character  or  situation  of  the  ac- 
ceptor, so  as  to  put  him  in  the  situation  of  a  surety 
only  instead  of  a  principal,  and  if  due  diligence  be  not  used, 

1 7  exonerate 
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exonerate  him  from  all  liability,  and  enable  him  to  keep         1820. 
the  money  to  himself?    The  form  of  the  acceptance  in 
this  case  is  material.  The  declaration  states  it  thus :  '^  Which 
bin  of  exchange  he  the  said  Joshua  accepted,  according  to 
the  said  usage  and  custom  of  merchants,   payable  at   Sir 
^^<€ikn  Perring  and  Co.'s,  bankers,  London  ;  that  is  to  say,  at       Bajley  J. 
e  house  of  certain  persons  using  in  trade  and  commerce    i%t  Quettioir. 
e  names,  style,  and  firm  of  Sir  John  Perring  and  Co., 
ers,  London.''     By  whom  the  bill  is  to  be  paid  at  Sir 
okn  Perring  and  Co/s,  whether  by  the  Defendant  or  by 
ir  John  Perring  and  Co.,  the  acceptance  does  not  state ;  . 
hether  Sir  John  Perring  and  Co.  were  bankers  for  the  de- 
%ndant  is  not  stated.     In  the  first  place,  it  is  not  in  a  form 
M)  require  Sir  John  Perring  and  Co.  to  pledge  their  credit 
or  the  payment  of  the  bill ;  it  is,  at  most,  only  an  authority 
them  to  pay,  and,  unless  Sir  John  Perring  and  Co.  chooSe 
make  themselves  responsible,  they  can  never  be  sued  for 
money.     Why  it  is  to  be  paid  there ;    whether  because* 
ir  John  Perring  and  Co.  were  the  Defendant's  bankers,  or 
use  he  was  an  inmate  or  member  of  that  house,  is  not 
-^rtated.     I  will  take  it,  however,  for  granted,  for  the  sake  of 
^argument,  that  it  is  made  payable  there,  because  Sir  John 
Perring  and  Co.  were  the  Defendant's  bankers.     Sir  John 
Perring  and  Co.,  then,  are  to  be  agents  for  the  Defendants 
in  this   transaction.     Will  making  the  bill  payable  at  an 
agent*s  change  the  situation  of  the  acceptor,  and  make  it 
iacumbent  on  the  holder,  in  an  action  against  the  acceptor, 
to  aver  and  prove  presentment  at  such  agent's,  when  they 
would  not  be  bound  to  aver  or  prove  presentment  at  the 
acceptor's  ?    That  such  presentment  will  generally  be  made, 
there  can  be  no  doubt,  because,  otherwise,  the  security  of 
the  drawer  and  indorsers  will  be  lost,  but  though  present- 
ment is  in  fact  made,   there  may  be  cases   in  which   the 
party  may  fail  in  proving  it.     The  party  presenting  the  bill 
may  remove  out  of  the  reach  of  the  holder,  or  may  die.     Is 
it  right  or  is  it  law  that,  because  the  holder  fails  in  that  link 
of  evidence,  he  is  to  lose  his  debt  ?     Before  the  necessity 
of  such  averment  is  established,  I  wish  to  draw  your  Lord- 
ships' attention  to  the  consequence.     If  the  effect  of  such 
^B  acceptance  be  to  make  this  averment  and  proof  essential, 
it  follows,  that  the  holder  has  a  right  to  object  to  this  bur- 
Uien,  and  reject  the  acceptance.    Right  to  reject  is  admitted 
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in  Bishop  v.  Chitty^  CaUaghan  Vr  Aylett,  and  in  Gammon  ▼« 
SchmoU  (a).  Will  this  produce  no  confusion  in  the  course 
of  trade,  when  this  mode  of  acceptance  prevails  to  such^an 
extent  as  it  does-?  The  bill  is  generally  lefl  for  acceptance 
at  the  house  of  the  drawee  by  a  clerk,,  and  called  for  on  the 
next  morning.  Suppose  a  party  leaves  a  bill  drawn  on*  the 
drawee  generally,  at  the  house  of  the  drawee,  and  that  on 
calling  for  it  he  finds  it  accepted,  payable  at  a  banker's ;  if 
this  mode  of  acceptance  cast  an  additional  burthen  on  him, 
he  may  take  away  the  bill,  strike  out  the  acceptance,  treat 
it  as  dishonoured,  protest  it,  if  it  be  a  foreign  bill,  and,  at 
once,  commence  actions  upon  it  against  all  the  parties^  It 
may  be  said  that  this  has  never  yet  been  done,  and  that 
the  apprehension  is  chimerical.  But  why  has  it  not  been 
done  ?  Because  it  has  been,  for  a  series  of  years,  the  rooted 
understanding  in  commerce,  that  an  acceptance  at  a  banker's 
throws  no  additional  burthen  upon  the  holder ;  but  that  it  i» 
merely  an  intimation,  that  there  the  acceptor  would  be 
ready  to  pay  it :  once  estaWsh,  that  such  an  acceptance  is* 
conditional,  and  that  the  burthen  of  proving  presentment  at 
the  banker's  is  thrown  on  the  holder ;  and,  from  that  mo* 
ment,  every  such  acceptance  must  be  rejected.  What  will 
the  drawer  and  indorser  say  ?  They  will  say,  **  If  you  take 
such  an  acceptance,  you  do  it  at  your  peril ;  and  we  are 
discharged."  The  acceptor  has  no  right,  by  the  accept- 
ance which  he  takes,  to  cast  a  burthen  upon  them.  They 
arc  entitled  to  expect,  that,  if  any  acceptance  is  taken,  it 
shall  be  such  an  acceptance  as  does  not  make  such  ad* 
ditional  averment  and  proof  essential.  Taking  such  an  ac* 
ccptance,  then,  if  it  has  the  effect  contended  for,  would  dis-^ 
charge  them  unless  they  had  immediate  notice  of  such 
acceptance,  and  assented  thereto.  It  may  be  said,  that 
notice  then  may  be  given  to  them;  but  will  your  Lordshi|is 
eome  to  a  decision  which  imposes  on  the  holder  the  neces- 
sity of  giving  notice  to  all  the  parties  to  the  bill  ?  If  I 
were  to  state  that  there  are  daily  in  London  one  hundred 
such  acceptances  given,  I  should  speak  far  within  the  truth. 
If  these  acceptances  be  conditional,  notice  ought  to  be  daily 
sent  by  the  post  to  the  drawer  and  indorsers  of  each  bill,  not 
that  the  bill  is  dishonoured,  but  that  it  is  accepted  payable  at  a 
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banker  tf.  The  fact  that  no  such  notice  is  given,  notwith^* 
standing  the  prevalence  of  such  acceptances  and  the  perfect 
acquiescence  therein,  shews  stronger  even  than  positive 
authorities  what  has  been  the  understanding,  usage,  and 
custom  of  the  mercantile  world  concerning  them :  and,  bills 
or  exchange  being  mercantile  instruments  in  daily  occur- 
reice,  if  they  have  received  a  mercantile  construction,  the 
construction  put  on  them  by  the  mercantile  world  ought  to 
be  their  construction  in  a  court  of  law.    ' 

I  have  troubled  your  Lordships  so  much  at  length  on  the 
prmciples,  which,  in  my  view,  govern  this  case,  that  I  shall 
address  the  house  but  shortly  on  the  decisions.  Tlie  point 
came  first  before  the  Court  (as  far  as  we  can  learn  from 
printed  reports)  in  S7nith  v.  De  la  Fontaine :  that  case  was 
tried  before  Lord  Mansfield^  in  1785,  and  from  that  time  to 
the  year  1806,  the  question  does  not  appear  to  have  been 
agitated.  Then  came  Callaghan  v.  Ayletty  in  1811,  in 
which  the  decision  was  adverse  to  that  of  Smith  v.  De  la 
Fontaine,  The  case  of  Callaghan  v.  Aylett  was  in  the  same 
year  followed  by  that  of  Fenton  v.  Goundry;  and  I  will 
only  excuse  the  Court  of  King's  Bench  for  coming  to  a 
decision  on  that  case,  (adverse  as  it  was  to  the  decision 
in  Callaghan  v.  Aylett)  at  the  moment,  because  Lord 
EUenborough  (and  that  learned  person,  while  at  the  bar, 
had  most  extensive  experience  in  cases  of  bills  of  exchange) 
laid  the  foundation  of  his  judgment  in  Fenton  v.  Goundry^ 
on  the  invariable  usage,  to  which  he  adverted  in  energetic 
language :  on  that  ground  only  the  Court  of  King's  Bench 
did  not  take  time  to  consider  in  that  case. 

The  case  of  Fenton  v.  Goundry  was  followed  by  that  of 
Gammon  v.  Schmoll,  which  I  will  only  notice  on  account  of 
the  case  of  inconvenience  there  put  by  Chambre  J.,  and  to 
the  case  put  by  him  I  will  add  one  or  two  other  supposed 
cases.  A  bill  is  brought  to  me  for  acceptance  just  as  I  am 
getting  off  for  the  circuit ;  I  tell  the  holder  that  I  am  going 
to  be  absent  from  town,  and  that  I  can  only  accept  the  bill 
payable  at  my  bankers :  he  refuses  this  acceptance,  on  the 
ground,  that  it  will  give  him  additional  trouble  and  in- 
convenience;  and  the  bill  is,  consequently,  dishonoured.. 
Suppose  the  case  of  a  bill  drawn  in  the  West  Indies^  on 
a  merchant  in  England^  who  accepts  it  payable  at  a  banker's  : 
the  merchant,  finding  the  bill  not  debited  to  him,  supposes 
there  may  have  been  some  neglect  on  the  part  of  the  holder, 
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bat  finds  the  bill  protested  for  non-acceptance^  that  the  per-' 
son  who  presented  it  for  acceptance  was  a  notary,  that  the 
acceptance  has  been  struck  out^  and  the  bill  returned  to  the 
drawer  in  the  West  Indies  ;  and  that  the  holder  has  recovered 
20  per  cenUy  or  whatever  difierence  may  have  been  occa^ 
sioned  by  the  existing  rate  of  exchange  beyond  the  nominal 
amount  of  the  bill. 

Many  of  the  principles  now  insisted  on,  may  seem  at 
variance,  I  admit,  with  the  decision  in  Sanderson  v.  Bawes^ 
and  the  other  cases  on  promissory  notes.    I  could  distinguish 
those  cases  from  Fenton  v.  Goimdry  ;  for,  in  the  latter  case, 
die  acceptance  payable  at  the  place  was  no  part  of  the 
original  conformation  of  the  bill  itself;  but,  in  the  former 
cases,  the  words,   restrictive  of  the  payment,  were  incor- 
porated  in  the  original  form  of  the  instrument.     But  I  do 
not  wish  to  answer  those  cases,  on  these  grounds ;  for  I  am 
free  to  confess,  that  I  doubt  the  propriety  of  those  decisions, 
although  I  was  myself  a  party  to  them ;  and,  I  think  it  more 
manly  to  say,  that  I  consider  my  opinions,  in  those  cases, 
erroneously  formed,  than  to  attempt  to  distinguish  those 
cases  from  Fenton  v.  Goundry^  by  the  use  of  nice  and  subtle 
differences.     I  hope,  therefore,  that  the  case  of  Sanderson 
V.  Boxioes  will  not  be  followed  as  a  precedent ;  for,  as  far  as  I 
can  judge,  the  principles  for  which  I  have  been  contending 
apply  to  promissory  notes  as  well  as  bills  of  exchange.     Tlie 
case  of  Bishop  v.  Chitty  (a),  proceeded  partly,  and,  I  think, 
principally  on  the  ground,  that  there  was  actual /acA^^  on  the 
part  of  the  holder,  and  laches  which  prejudiced  the  acceptor. 
In  that  case,  the  acceptance  was,  <'  Messrs.  Caswell  and  Mouni 
pay  this  bill,  when  due,  for  Thomas  Chitty;"  it  was,  there- 
fore, in  a  form  entitling  the  holder  to  call  upon  Caswell  and 
Mount  to  pledge  their  responsibility  for  the  payment  of  the 
bill.    In  the  case  before  the  Court,  the  holder  has  no  right 
to  call  upon  Sir  John  Perring  and  Co.  to  pledge  their  re- 
sponsibility for  payment ;  nor  can  they  be  sued  if  they  refuse 
to  pay  it :  there  is  no  privity  between  them  and  the  holder  : 
this  prmciple  is  established  m  the  case  of  Williams  v.  Everett  (b). 
In  Bishop  v.  Chitty  the  bill  fell  due  on  the  2d  of  January^  and 
Cfl^toeWandMoMw^  paid  till  the  19th  of  that  month,  and  the 
bill  was  not  presented  till  the  21  st :  Lee  C.J.  held,  that  it  was 
the  loss  of  the  Plaintiff;  for  this  acceptance  was  in  the  na- 
ture of  a  drafl,  which  is  always  considered  as  actual  pay- 
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ment,  when  a  reasonable  time  to  receiire  it  is  elapsed.    The        1 820. 
form,  therefore,  of  the  acceptance  in  that  case,  which  was      ^  "■■  v  '• ' 
in  the. nature   of  a  draft  on  CastoeU  and  Mounts  and  the         ^owe 
neglect  of  the  holder  to  call  to  receive  it,  distinguish  it  from       Yqung 

the  case  before  the  Court.    In  Sebag  v.  Abitbol  (a),   a  bill         

was  accepted  payable  three  months  after  date,  at  a  banker^s  BajUyJ* 
in  London  :  the  bill,  by  reason  of  its  being  mislaid,  was  not  m^  QMcttioa. 
presented  for  payment,  but  the  acceptor  was,  some  months 
afterwards,  informed  of  its  being  mislaid,  and  it  was  held 
he  was  not  discharged  ;  and  the  drawer  was  allowed  to  set  it 
off  in  an  action  brought  against  him  by  the  acceptor,  al- 
though the  banker,  at  whose  house  the  bill  was  payable, 
had  failed  about  four  months  after  such  information  was 
given,  and  though  the  acceptor  had  at  all  times,  up  to  the 
fiulure  of  the  bankers,  a  balance  in  their  hands  sufficient  to 
cover  the  acceptance.  For  these  reasons,  considering,  that 
the  money  payable  by  a  bill,  becomes  by  the  acceptance 
the  debt  of  the  acceptor ;  that  he  is  looked  upon  as 
the  immediate  debtor;  that,  by  making  his  acceptance 
payable  at  his  banker's,  without  putting  it  in  a  form  to 
pledge  his  banker's  liability,  he  only  specifies  a  place 
where  he,  by  himself,  or  his  agent,  will  be  ready  to  pay ; 
considering,  that  he  may  have  no  funds  in  his  banker's 
hands,  or  has  full  power  to  withdraw  them ;  that  much 
trouble,  and  inconvenience,  and  confusion,  may  result  from 
holding  that  this  is  a  conditional  and  restrictive  acceptance ;  , 

and,  that  every  inconvenience  will  be  sufficiently  obviated 
by  holding,  that  neglect  by  the  holder  will  be  matter  of  do- 
fence  to  the  extent  to  which  such  neglect  causes  loss,  I 
submit,  in  answer  to  the  first  question  proposed  by  your 
Lordships,  that,  as  against  the  acceptor,  the  holder  of  this 
bill  was  not  bound  to  present  it  at  Sir  John  Perrings  for 
payment,  or  to  aver  such  presentment  in  his  declaration. 

On  the  second  question  proposed  for  the  consideration  of  ad  Question, 
the  Judges,  I  shall  content  myself  wiUi  saying,  that,  for  the 
reasons  which  I  have  already  stated,  I  am  of  opinion,  that, 
as  against  tlie  acceptor,  such  acceptance  is  a  general  ac- 
ceptance, with  an  engagement  or  direction  that  payment 
may  be  obtained  at  the  banking-house, with  this  addition  only, 
that,  if  the  acceptor  should  be  able  to  prove,  that,  by  any 
neglect  in  the  holder  in  not  duly  presenting,  he  had  sustain- 
ed any  loss,  he  should  be  relieved  to  the  extent  of  such  loss. 
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In  answer  to  the  third  question,  I  submit,  that  a  distinc-- 
tion  is  to  be  taken  between  an  acceptance  qualified  ab  to 
time,  and  an  acceptance  qualified  as  to  place.    If  C.  take 
from  B  an  acceptance  qualified  as  to  time,  giving  B  a 
longer  time  for  pajnoient  of  the  bill  than  the  bill  itself  speci- 
fies, I  consider  it  as  quite  clear  that  C  could  not  sue  A 
upon  the  bill.    The  holder  of  a  bill  has  no  right  to  give  the 
drawer  time.    If  he  do,  he  does  it  at  his  peril.    Englisk  ▼. 
DarUy  (a)  establishes,  that  indulgence  to  the  acceptor  afier 
the  bill  is  dishonoured^  discharges  the  drawer  and  indorsers^. 
and  there  are  many  other  cases  to  the  same  efiect :  if  80» 
indulgence  to  him  before  the  bill  is  due  must  have  the  same 
effect.     An  acceptance  qualified  as  to  place,  will,  at  will 
not,  take   away  from  C  the  right  to  maintain  an  action 
against  A  upon  the  bill,  according  as  such  acceptance  does, 
or  does  not,  throw  upon  A  an  additional  burthen,  or  cast 
upon  him  any  prejudice.     If  the  bill  be  payable  at  a  place 
where  the  drawer  lives,  his -house  is  primdjacie  the  place 
at  which  it  is  to  be  paid,  but  the  usage  of  merchants  war- 
rants the  drawer  in  naming  any  other  house  at  the  same 
place  for  payment.     If  the  drawee  has  no  house  at  the  place 
where  the  bill  is  made  payable,  the  holder  has  a  right  to 
require  from  him  an  acceptance  specifying  some  house  in 
particular  in  that  place,  for  its  presentment.     This  doctrine 
is  laid  down  by  Hok  C.  J.  in  the  case  cited  by  my  Brother 
Holroyd  (d).     But,  if  naming  a  particular  house  casts  upon 
the  drawer  any  new  burthen  or  prejudice,  the  holder,  by 
allowing  such  house  to  be  named,  has  done,  as  to  him,  what 
he  was  not  warranted  in  doing,  and  the  drawer  is  discharged* 
The  question,  then,  is.  Does  the  qualification  as  to  place 
cast  on  the  holder  a  new  burthen  or  prejudice  ?  and,  if  it 
oblige  him  to  prove  at  his  peril,  in  an  action  against  the  ao* 
ceptor,  what  upon  a  general  acceptance  he  would  not  be 
bound  to  prove,  it  does  cast  upon  him  a  new  burthen. 

In  answer  to  the  fourth  question^  I  am  of  opinion,  that 
C  would  not  be  at  liberty  to  maintain  an  action  against  A 
on  his  original  debt,  without  delivering  to  A  the  bill  so- 
accepted ;  because  A  has  by  the  bill  offered  to  C  a  credit 
upon  B,  and  C  has  consented  to  that  credit :  and  C  has 
no  right  to  double  payment  from  A  and  B,     Kearslake  v. 
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Morgan  (a)  is  an  authority  in  point,  to  shew,  that,  if  a 
debtor  pay  his  creditor,  by  a  note  or  bill,  which  the  creditor 
takes  on  account  of  his  debt ;  such  taking  of  a  bill  will  be 
an  answer  to  an  action  brought  by  the  creditor  against  his 
debtor  for  that  debt,  unless  the  creditor  gives  up  such  bill. 

Wood  B.  In  answer  to  the  first  question  proposed  by 
your  Lordships,  I  am  of  opinion,  that,  in  this  case,  the  bill 
of  exchange  mentioned  in  the  first  count  of  the  declaration, 
being  therein  alleged  to  have  been  accepted  according  to 
the  usage  and  custom  of  merchants,  *<  payable  at  Sir  John 
Perring  and  Co.,  bankers,  London^^  that  is  to  say,  at  the 
house  of  certain  persons  using  in  trade  and  commerce  the 
name,  style,  and  f^rm  of  Sir  John  Perring  and  Co.,  bankers, 
Londony  the  holder  was  bound  to. present  it  at  that  house 
for  payment,  and  to  aver  in  his  declaration  that  the  same  wad 
presented  at  that  house  for  payment. 

It  is  clear,  that  the  drawee  of  a  bill  of  exchange,  if  he 
choose  to  accept  it,  may  do  it  generally,  or  may  make  a 
special  or  qualified  acceptance.     The  holder  may  refuse  to 
take  a  special  or  qualified  acceptance ;  but,  if  he  do  take 
it,  he  is  bound  by  it,  as  that  constitutes  the  contract  between 
him  and  the  acceptor.     There  are  many  cases  which  might 
be  cited  to  prove  this  position,  but  I  will  only  trouble  your 
Lordships  with   one.     In   Petit  v.  Benson  (i),  a  bill   was 
drawn  upon  the  Defendant,  who  accepted  it  by  indorsement, 
in  this  manner,  ''  I  do  accept  this  bill,  to  be  paid  half  in 
money  and  half  in  bills ;"   and  the  question  was,  whether 
there  could  be  a  qualification  of  an  acceptance,  for  it  was 
alleged   that    his  writing  upon  the  bill  was  sufficient  to 
charge  him  with  the  whole  sum :  so  that  the  question  here 
must  have  been,  whether  the  words  '"  to  be  paid  half  in 
money  and  half  in  bills"  would  not  be  rejected,  and  the 
acceptance   stand  as  a  general  acceptance?     <'  But  'twaa 
proved  by  divers  merchants,  that  the  custom  among  them 
was  quite  otherwise  ;  and  that  there  might  be  a  qualification 
of  an  acceptance ;  for  he  that  may  refuse  the  bill  totally, 
may  accept  it  in  part.     But  he,  to  whom  the  bill  is  due, 
may  refuse  such  acceptance,  and  protest  it,  so  as  to  charge 
the  first  drawer;  and,  though  there  be  an  acceptance,  yet,  afler 
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that^  he  hath  the  same  liberty  of  charging  the  first  drawer  as 
he  before  had :"  that  is,  altiiough  there  be  an  acceptance 
written,  if  he  refuses  to  take  it,  he  may  strike  it  out  and 
charge  the  first  drawer.  It  is  observable  that  the  case 
says,  the  custom  was  proved  by  several  merchants :  at  that 
time,  it  was  usual  to  set  out  the  custom  of  merchants  in  the 
declaration,  and  to  prove  it  by  witnesses,  which  accounts 
for  the  words  <'  'twas  proved  by  divers  merchants ;"  but  it 
was  aflerwfnrds,  in  the  same  reign  (a),  held,  that  the  court 
was  bound  to  take  judicial  notice  of  the  law  merchant ;  and, 
tlierefore,  it  is  not  usual  now  to  set  out  the  custom,  but  to 
allege  that,  according  to  the  custom  of  merchants,  such  an 
one  drew  a  bill,  and  such  an  one,  according  to  the  custom 
of  merchants,  accepted,  &c. 

As  there  may  be  a  qualified  acceptance,  is  the  acceptance 
in  question  a  qualified  acceptance  ?     What  makes  a  qualified 
acceptance?     Why,  the  words  used  by  the  party  in   his 
acceptance.    Do  the  words  ''  payable  at  Sir  John  Perring 
and  Co.'s  bankers,  Londouy*  mean  nothing  ?    Are  they  mere 
surplusage  ?     If  so,  then  this  bill  ought  to  have  been  pre- 
sented for  payment  at  TorpoinU    To  make  such  construc- 
tions would,  I  conceive,  be  contrary  to  the  usage  of  mer- 
chants, and  the  plain  sense  and  meaning  of  words.     Accept- 
ance imports  a  promise  ;  and  the  acceptance  in  question  is 
a  promise  to  pay  at  a  particular  place,  that  is  to  say,  at  a 
banker's  in  London.     An  acceptance  is  an  actual  promise  to 
pay,  (per  Curiam,  in  Mitfordv.  Walcot  (h) ).     There  are  two 
conflicting  decisions  of  the  Courts  of  King's   Bench   and 
Common   Bench   upon    the    point    in    question,    viz.    the 
case   of   Fenton  v.  Goundry,    in  K.  B.,   and  the    case  of 
Gammon  v.  Schmolly   determined  by  the  Court  of   C.  B. 
On  those   cases   I  will  not  trouble  your  Lordships  with 
my  comments :  but  I  must  observe,  that  there  is  a  very  mate- 
rial case  of  Sanderson  v.  Botoes,  which,  though  ray  brother 
Bat^ley  does  not  seem  noijo  to  think  so,  I  hold  to  be  good  law. 
In  that  case,  a  promissory  note  was  made  payable  at  a  bank- 
ing-house, and  the  Court  held  presentment  at  the  banking- 
house  a  condition  precedent  to  the  maintenance  of  the  action. 
I  cannot  distinguish  the  case  in  question,  in  principle,  from 
this  of  Sanderson  v.  Boujes,  where  the  Defendant  promised 


(«)  ^.  J. 


(b)   1%  Mod,  4lo« 
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4o  pa^  at  the  banking-house  at  Workington,  to  one  R.  Nelson 
or  bearer.     The  Court  of  King's  Bench  on  demurrer  held, 
that  it  toas  necessary  to  present  the  note  for  payment  at  the 
banking-house  at   Workington,  which  seems    to  me  to  be 
contrary  to  the  former  decision  of  that  court  in  the  case  of 
Fenton  v.  Goundry,  which  was  the  case  of  a  bill  of  exchange 
accepted  payable  at  a  particular  bankers  (like  the  accept- 
imce  in  this  case).    The  distinction  which  the  Court  of  K.  B. 
took,  was,  that  the  acceptance  was  no  part  of  the  original 
conformation  of  the  bill  itself,  but  that  the  words  in  the  note 
(in  Sanderson  v.  Botues)  restrictive  of  payment  at  the  place 
named,  were  incorporated  in  the  originaljbrm  of  the  instru' 
tnent  which  alone  created  the  contract  and  duty  of  the  party. 
Try  this  case  by  that  principle  ;  what  alone  creates  the  con- 
tract  and  duty  of  the  acceptor?  —  Why  his  acceptance. 
There  is  no  antecedent  debt  due  from  the  acceptor  to  the 
holder.    What  is  incorporated  in  the  original  form  of  the  ac- 
ceptance ?  The  place  of  payment.    It  is  true,  that  acceptance 
is  a  subsequent  act  to  the  first  conibrmation   of  tlie  bill : 
it  is  a  subsequent  contract  between  the  acceptor  and  holder ; 
but,  it  is  the  only  contract  which  there  is  between  them.     It 
is,  in  point  of  law,  a  promise  of  the  acceptor  to  pay  the  bill 
at  a  specific  place.   The  declaration  states,  and  incorporates 
in  the  acceptance  as  there  stated,  the  very  words  ''  payable 
at  Sir  John  Perring  and  Co.'s,  bankers,*'  and  the  promise 
alleged  is   to  pay  according  to  his  said  acceptance.     The 
Plaintiff  by  his  declaration  does  not  reject  these  words  as  sur* 
plusage,  but  considers  them  as  forming  part  of  the  acceptance. 
Suppose,  instead  of  a  note,  a  bill  had  been  drawn  on  Boiwes 
and  Co.,  and  they  had  accepted  it  payable  at  their  banking 
house  at   Workington,  and  subscribed  the  acceptance,  can 
it  be  contended,  that,  in  one  case,  the  holder  is  bound  to  pre- 
sent at  the  place,  and,  in  the  other,  not  ?  I  say,  therefore,  as 
was  said  in  Sanderson  v.  Botves,  that  a  demand  by  the  holder 
of  payment  of  the  bill  at  the  specific  place  was  a  condition 
precedent,  in  order  to  give  himself  a  title  to  receive  the 
money. 

As  to  the  second  branch  of  the  first  question,  viz.  Whether 
the  Plaintiff  is  bound  to  aver  in  the  declaration,  that  the  bill 
was  presented  at  the  house  of  Perring  and  Co.  for  payment  ? 
I  take  it  to  be  a  condition  precedent  that  it  should  be  pre- 
sented for  payment  at  the  appointed  place ;  and,  if  so,  with- 
out 


1820. 
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1820.        out  doubt,  the  Plaintiff  cannot  maintain  his  action  without 

^ y  !!■  '     averring  performance  of  that  condition  precedent,  and  so  the 

RowE         Court  of  King's  Bench  held  in  Sanderson  v.  Botoes.     It  h 
Young        ^^^  necessary,  as  between  the  holder  and  acceptor,   that 

the    holder    should  aver  presentment    on  the   day    when 

Weoii  B.       the  bill  becomes  due ;  because  the  acceptor  is  liable  at  all 
x<t  Question*   times  afterwards,  whenever  it  shall  be  presented  at  the  ap- 
pointed place.     His  liability  is  not  confined  to  any  day ;  hh 
liability  is  to  pay  any  time  after  the  bill  becomes  due,  if  pre- 
sented at  the  appointed  place.     The  presentment  on  a  parti- 
cular day  can  only  be  material  to  charge  the  drawer.     It  has 
been  argued,  that  presentment  need  not  be  averred,  but, 
that  it  is  matter  of  defence.    I  think,  that  it  may  be  matter  of 
defence  although  not  averred;  and,  that,  at  the  trial,  the 
Plaintiff  ought  to  be  called  on  to  prove  it ;  otherwise,  after 
verdict,  it  might  be  presumed,  that  it  had  been  proved  to  be 
presented  according  to  the  acceptance.  If  a  bill  directs  tiie  pftj- 
ment  at  a  certain  place,  it  ought  to  be  paid  there  without  other 
demand  than  at  the  place,  though  the  acceptor  lives  at  a  place 
remote  (a).    The  place  where  a  bill  is  to  be  paid  is  so  impor- 
tant, that,  if  it  be  directed  to  a  person  generally,  and  he  wffl 
not  accept  it  to  be  paid  at  a  certain  place,  the  holder  maj 
protest  it.     If  a  bill  be  accepted  at  Amsterdaniy  and  no  house 
named  where  the  payment  is  to  be,  the  party  need  not  to  ac- 
quiesce in  it,  but  may  protest  the  bill;  but,  if  he  will  acquiesce, 
it  is  well   enough  (b).     Then,   according  to  the   doctrine 
contended    for,    although    the    law    requires    a   place    of 
payment   to   be  named ;   yet,  when  it  is  named,  you  are 
not    obliged    to   resort   to   it  for  payment.     The  mischief 
to  the  commercial  world,  and  to  all  who  have  any  concern 
with  bills,  would  be  very  great,  if  the  holder  were  not  bound 
to  present  for  payment  at  the  appointed  place ;  but,  on  the 
contrary,  might,  at  once,  without  any  presentment,  bring 
an  action  against  the  acceptor.     The  acceptor  would  have 
no  means  of  avoiding  an  action  (and,  perhaps,  an  arrest) ;  for 
his  acceptance  may  have  been  in  circulation,  and  may  be  in 
the  hands  of  persons  of  whom  he  knows  nothing :  so  that  he 
cannot  tell  to  whom  to  send  or  tender  his  money,  or  how  he 
li  to  get  discharged ;  and  the  first  notice  which  he  has  of 


(a)  Com,  Dig.  tit*  Merchant,  200. 
(A)  12  Mod,  4x0,  Mitfird  T.  Walcot. 
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who  the  holder  is,  may  be  by  an  action.  Common  sense  and  1 820. 
comijion  justice,  and  the  convenience  of  mankind,  all  con-  ^  ■  "v^^ 
cur  in  telling  one,  that  a  man,  who  has  agreed  to  take  an  Rowe 
acceptance  payable  at  a  specified  place,  should  be  bound  to  Yoltng 
have  recourse  to  that  place  for  payment  before  he  can  sue  _— 
the  acceptor.  It  has  been  argued,  that  the  Defendant  Wood  B. 
should  not  have  demurred,  but  should  have  pleaded,  that  he  '^^  Question, 
was  ready  to  pay  at  the  appointed  place,  but  nobody  came 
to  receive  payment.  That,  I  conceive,  was  not  necessary  ; 
because  the  first  act  to  be  done  (which  is  a  condition  prece- 
dent) is  the  presentment  of  the  bill  for  pa3rment  at  the  ap- 
pointed place ;  and  the  Plaintiff  must  shew  that  to  maintain 
his  action ;  and  so  was  the  determination  in  Sanderson  v. 
Boxves.  But,  considering  the  presentment  and  payment  to 
be  concurrent  acts,  the  party  who  brings  the  action  (not  he 
who  defends  it)  must  shew,  that  he  has  done  what  is  neces- 
sary on  his  part  to  maintain  that  action,  namely,  that  he  has 
been  ready  with  his  bill  to  present,  and,  thereon,  to  receive 
payment  at  the  appointed  place.  In  answer  to  the  argu- 
ments raised  from  forms  of  pleading,  I  say,  that  the  Defend- 
ant may  avail  himself  of  this  objection  in  different  shapes ; 
Istf  as  in  this  case,  by  demurrer ;  2dly,  he  may  plead  the 
general  issue,  and,  for  want  of  proof  of  presentment,  apply 
for  a  nonsuit ;  or,  Sdly,  he  may  plead  specially,  that  he  was 
ready  at  the  appointed  place  to  pay,  and  that  no  presentment 
was  made,  or,  generally,  that  the  bill  was  never  presented 
at  tlie  appointed  place.  It  has  been  argued,  that  present- 
ment for  payment  need  not  be  averred,  and  that  it  never  is 
averred  in  a  declaration  against  the  acceptor ;  and  I  agree, 
that,  where  the  acceptance  is  general,  it  is  so ;  and  the  rea- 
son is  this,  because  the  acceptor  is  always  liable :  his  ac- 
ceptance operates  as  a  promise  to  pay,  not  only  at  the  time 
when  the  bill  is  due,  but  at  all  times  afterwards  when  re- 
quested, or  on  demand ;  and  the  bringing  the  action  is  in  law 
a  request  or  demand.  But,  where  place  is  of  the  essence  of 
the  contract,  as  in  the  case  in  question,  though  it  be  not 
necessary,  to  aver  presentment  at  the  day,  it  is  neces- 
sary %o  aver  presentment  at  the  place  on  some  day 
before  bringing  the  action.  One  who  is  indebted  promiseth 
to  pay  it  upon  request :  in  an  action  upon  the  case  upon 
that  promise,  the  party  needs  not  to  express  the  assumpsit 

with 
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1 820.        with  the  request,  it  heing  an  old  debt ;  but  otherwise  it  is, 
^  •  '  V  «^      where  there  is  such  a  promise  tvithout  any  duty  precedent  (a). 
Rows        j^  ^^^^  ^^  detinue,  the  very  bringing  of  the  action  and  de- 
YouNO.       ™&nd  of  the  writ  is  a  demand  and  request  (b).     Acceptance 
...-.         after  the  time  of  payment  elapsed,  and  a  promise  then  to 
Wood  B.       pay  according  to  the  tenor  of  the  bill,  is  good,  and  amounts 
lit  Qpettion*    to  a  promise  to  pay  the  money  generally  (c).     Arguments 
have  been  drawn  from  forms  of  pleading  in  actions  on  bonds 
or  obligations  and  other  actions  in  debt,  and  it  is  contended 
Uiat  it  lies  on  the  Defendant  to  plead  either  a  tender  or  that 
he  was  ready  to  pay  and  bring  the  money  into  court*     These 
rules  are  not  applicable  to  this  case :  this  is  not  an  action  of 
debt  or  indebitatus  assumpsit  on  an  antecedent  debt.    It  is 
well  established,  that  an  action  of  debt  will  not  lie  on  the 
acceptance  of  a  bill  of  exchange,  it  is  an  action  on  the  cus- 
tom of  merchants  for  damages  only  without  any  antecedent 
debt.     As  to  debt  on  bonds  or  obligations,  they  create  an 
immediate  debt,  and  the  Defendant  must  shew  that  he  has 
done  all  that  was  necessary  on  his  part  to  perform  the  con- 
dition, and  that  it  was  the  fault  of  the  obligee  that  it  was 
not  completed.    But,  when  the  Plaintiff  brings  an  action  for 
a  demand  dependent  on  a  condition  precedent  on  his  part  to 
be  performed,  there,  he  must  aver  performance  to  maintain 
the  action,  as  in  Sanderson  v.  B&aoes. 
ad  Question.        In  answer  to  the  second  question  proposed  by  your  Lord« 
ships,  I  am  of  opinion,  that  this  bill  having  been  so  ac- 
cepted as  aforesaid,  such  acceptance  is,  in  law,  to  be  con- 
sidered as  a  qualified  acceptance  to  pay  the  same  at  the. 
said  house  of  Sir  John  Perring  and  Co.,  bankers,  only  ;  and, 
that  it  is  not  a  general  acceptance  to  pay  the  same  with  an 
additional  engagement  or  direction  for  the  pa3rment  thereof 
at  that  house,  for  the  following  reasons.   It  is  the  custom  of 
merchants  and  opulent  persons  to  keep  their  monies  at 
bankers,  and  to  accept  bills  to  be  paid  at  their  bankers,  that 
they  may  not  be  under  the  necessity  o£  keeping  money  at 
their  own  houses,  or  entrusting  money  to  their  servants  in 
their  absence  to  take  up  acceptances,  or  of  carrying  money 
about  their  persons  to  answer  such  acceptances,  if  demands 

(a)  4  Leon.  a.  Pulmant\  case. 

(b)  Per  Jones  J.  Godb.  403.  Hem  ilf  Stuh'^s  case, 
\c)  I  Salk.  la^.  Mitford  y.  fVaUicot. 

should 
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should  be  made  upon  them  personally.    Such  special  ac*        1820. 
ceptances  are  conveniences  to  both  holder  and  acceptor.     ^  ■■■  v  ■'■  * 
But  this  object,  so  far  as  respects  the  acceptor,  would  be         kowe 
totally  frustrated,  if,  at  the  election  of  the  holder,  he,  the        young 
holder,  could  reject  the  appointment  of  the  place  of  payment         _ 
in  the  acceptance  as  mere  surplusage,  and  demand  payment       Wood  B. 
wherever  he  pleased.    What  authority  is  there  either  in  law    «d  Questtoii. 
or  common  sense  to  say,  that  a  promise  (and  an  acceptance 
is  a  promise)  to  pay  at  a  particular  appointed  place  by 
name,  is  to  be  expanded  (for  that  I  think  is  the  phrase)  into 
a  promise  to  pay  in  every  comer  of  the  kingdom  where  the 
acceptor  may  happen  to  be,  as  well  as  at  the  particular 
aj^ointed  place.    The  acceptor  is  under  no  previous  obli- 
gation to  pay ;  he  owes  no  debt  to  the  holder  prior  to  his 
acceptance;  his  acceptance  is  the  only  thing  which  con- 
stitutes the  compact  between  him  and  the  holder.    The  ex- 
pression of  one  particular  place,  according  to  a  well  known 
maxim,  is  the  exclusion  of  any  other.    There  is  no  law  or 
custom  of  merchants  to  justify  such  an  expansion,  or  rather 
I  should  say,  expulsion  of  men's  words  and  meanings.    I 
remember  cases  of  this  sort.    A  person  has  given  a  promis- 
sory note  payable  at  a  particular  time,  and  has  signed  it; 
and,  after  he  has  signed  it  so  that  he  has  completed  the  in- 
strument, he  has  put  upon  the  side  or  bottom  oi  the  note  a 
memorandum  of  a  particular  place  where  it  will  be  paid.  In 
such  a  case,  the  particular  place  is  no  part  of  the  note,  and 
does  not  controal  its  general  operation :  it  is  no  variance  in 
a  declaration  to  omit  such  a  memorandum «  it  may,  perhaps, 
amount  to  evidence  of  an  additional  engagement  that  it 
shall  be  paid  at  that  place.    But,  here,  the  acceptance  is 
only  one  single  continued  sentence,  at  the  end  of  which, 
probably,  stands  the  signature  of  the  acceptor. 

In  answer  to  the  third  question  proposed  by  your  Lord-  3^  Question, 
ships,  I  am  of  opinion,  that,  if  A.  draw  a  bill  on  J?,  in  favour 
of  C  for  100^.,  and  C,  without  the  previous  authority  or 
subsequent  assent  of  A.y  take  an  acceptance  of  the  bill  for 
the  whole  of  the  l(XV*9  but  an  acceptance  qualified  as  to  the 
time  or  place  of  payment,  C  could,  notwithstanding  such 
acceptance,  maintain  an  action  upon  the  bill  against  A.,  un- 
less the  qualification  as  to  time  or  place  produces  a  damage 
or  injury  to  A,y  for  the  following  reasons.  If  the  holder, 
without  such  previous  authority,  or  subsequent  assent  of  A. 

'  VoL.n.  T  the 
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th^  dmwer,  ^nl^g^  the  time  of  payment  by  the  accepltii» 
that  may  injure  the  drawer  and  operate  to  discharge  kim: 
or,  if  he  tal^  an  acqeptance  payable  at  a  4i8taDt  placet  90 
YouNa       ^^'  ^^  ^  ^^^  ^  dishonoured,  notice  cannot  be  giT^n  IP 
^..^        the  drawer  ap  890^  ai  it  mjght  if  the  ap^tapee  b^d  bwa 
JP^.B*      general,  that  may  injure  the  drawer  and  4i9charge  bim  •! 

id  Qyeitioii.  for  want  pf  due  notice-  But,  in  the  ca^e  of  a  bill  ix^VJ^  cp 
a  person  in  Jjondpn^  and  accepted  payable  at  a  banker's  i|i 
Londant  1  should  think  such  special  acceptance  if  wl4 1^ 
operate  to  discharge  the  drawer,  if  due  notice  was  giym  l# 
the  drawer  of  the  noppayment,  because,  in  such  a  paMW  tfl^ 
special  apceptaace  does  the  drawer  no  injury. 

4th  Quetdoo.       In  fuiswer  to  the  fourth  question  proposed  by  your  I^ok4t 
ships,  I  am  of  opinion,  tbat»  if  A.  were  debtodr  to  C  19 
100/.  previous  to  his  so  drawing  upon  B.  in  favour  of  & 
to  the  amount  of  lOQl.,  C*  could  not,  upon  A.^^  ryfijyghf 
his  assent  to  an  acceptance  qualified  as  mentioned  in  Ihp 
above  question,  maintain  an  action  upon  the  original  dcferit 
against  Jl.,  without  delivering  to  A.  the  bOl  so  accqptoi.^ 
in  case,  at  the  time  the  bill  was  drawn,  B»  was  ala0 
indebted  to  ii.  in  a  like  sum  of  \(M.     Least  I  shMM 
have    mistaken   this   question,   I    will   take    the  Uberlgr 
of  offering  some  reasons  or  explanations.    If  C.  take  tikf 
draft  of  A.  upon  i^.,  for  a  debt  due  from  A.  to  Cn  €1 
is  bound  to  use  his  endeavour  to  get  it  accepted  and  paU^ 
and,  if  it  be  not  honoured,  is  bound  to  return  it  to  ^4.  in  dot 
time,  and  to  deliver  it  up  to  ^.,  and,  that  being  doney  it  ia 
th^  same,  then^  as  if  no  bill  or  draft  had  been  given ;  ami 
C.  may  then  maintain  his  action  against  A.  for  his  originil 
debt.   If  the  bill  have  been  lefl  for  acceptance,  an^  B*  h«vt 
written  a  qualified  acceptance  upon  it,  which  C  does  qoI 
chuse  to  take,  he  should  inform  B.  that  he  will  not  take  if 
acceptance  so  qualified,  and  require  a  general  acceptan^; 
and,  if  that  be  refused,  he  should  strike  out  what  i^as  wrjl* 
ten,  and  return  the  bill  to  ^*  as  an  unaccepted  billy  in  ly^bidl 
case,  C.  may  resort  to  his  original  debt  against  A.    If  Ct  wMh. 
out  il.'s  previous  authority  or  subsequent  assent,  accepta  9gA 
assents  to  jB^'s  acceptance,  so  qualified  as  to  tiine  oi:  plaM 
as  materiaHy  to  alter  the  condition  of  the  drawer,  in  tbil 
cs^  he  cap  only  resort  to  B.^  the  acceptor,  accQr4iD^  tft 
the  terms  of  his  acceptappe,  and  A.  will  be  dii^charged  fi^ott 
his  debt  to  C,  for  whjjpb  be  gave  the  bill ;  and  J?,  ifi&.bft^fip^ 

ch^ri^ 
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charged,  as  against  A.^  from  his  original  debt,  for  whidi  he         1820. 
gftTe  his  acceptance,  and  can  only  be  sued  on  his  special 
acceptance. 

Graham  B,  The  genend  question  proposed  by  your  lord-         ___^ 
ships  is,  whether  the  words  of  this  acceptance  form  a  condr-     Orabmn  B. 
tion  precedent,  and  whether  such  expressions  constitute  a  qua-  ist  Sc  ad  Qu^t 
lified  acceptance,  or  a  general  acceptance  with  an  additional         t^anu 
engagement  or  direction  for  payment  at  the  house  mentioned. 
If  these  words  do  constitute  a  condition  precedent,  it  was 
necessary  before  action  brought  to  demand  payment  at  the 
place  mentioned,  and  to  aver  in  the  declaration  that  the 
plaintiff  had  so  done.    When  a  man  accepts  a  bill,  it  is  the 
most  solemn,  because  it  is  the  most  public  recognition  of 
the  drawer's  right  to  demand  the  amount  of  it  from  him. 
The  acceptance  is  an  obligation  to  pay  all  over  the  world, 
and  the  question  is,   whether  generally  speaking,  in  the 
intention  of  the  acceptor  and  the  understanding  of  the 
holder,  the  words  "  payable  at  Sir  J,  Perring  and  Go's,** 
contract  this  general  obligation  to  an  engagement  that  the 
acceptor  will  pay  the  drawer  there  and  no  where  else,  (as 
some  seem  to  think,)  or,  at  least,  not  till  it  be  proved  that  a 
demand  was  made  there  in  vain.    In  my  apprehension,  such 
an  acceptance  is  no  qualification  of  the  general  liability 
of  the  acceptor.      It  is  a  substitution  of  the  banker's  for 
die  person  and  abode  of  the  acceptor,  for  mutual  con- 
venience; and  means  only  to  charge  the  drawer  and  in- 
dorsers  in  iransituy  that  the  holder,  instead  of  calling  upon 
the  acceptor,  should  make  his  demand  at  the  banker's.    No 
demand  is  necessary  against  the  acceptor,  he  is  liable  with- 
out dieniand ;  but,  to  charge  the  drawer,  you  must  prove  a 
demand  on  the  acceptor,  or  on  the  persons  whom  he  has 
identified  with  himself  for  that  purpose.    The  question, 
then,  will  be,  does  a  man  mean  to  impose  a  condition,  or  to 
suggest,  for  mutual*  convenience,  a  place,  where,  with  least 
tronble  to  both,  the  money  may  be  had  ?  But  this  question, 
oF  daily  occurrence,  simple  as  it  may  seem  and  of  easy 
solution  to  some,  is  rendered  complicated  and  difficult  by 
great  and  conflicting  authorities. 

As  to  die  balance  of  authority,  I  think  it  cannot  be 
doubtedi    from  the    case  of  Smith  v.  De  la  Fontaine,  'in 

T  2  1785, 
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1320.  1785,  what  Lord  MansfieUTB  opinion  was*    His  great  ex- 

^  ■'  ^  —  ^  perience  and  knowledge  of  mercantile  transactions  and  high 

Rows  character,  carry  with  them  strong  evidence  of  the  prevaOing 

YouNa  opinion.     Saunderson  and  others  v.  Jtidge  (a),  in  1795,  wa» 

.  an  action  on  a  promissory  note  (and,  for  the  present,  I  make 

Grabam  B.  no  distinction  between  notes  and  bills)  against  the  indorser. 

lit  &  ad  Ques-  ^arp  the  maker  promised  to  pay  to   WUkimon  or  order ; 

tions.  ^^^^  ^^  ^g  £^^^  ^£  ^^  j^^^^  there  was  a  memorandum, 

that  he  would  pay  it  at  the  house  of  Saunderson  and  Co^ 
with  whom  he  had  a  cash  accouqt.  Wilkinson  indorsed  to 
JudgCy  he  to  Sanders  and  Co.,  and  they  to  Saunderson  and 
Co.  Sharp,  before  the  note  became  due,  absconded,  and 
Saunderson  wrote  by  the  post  to  Judge,  giving  him  notice 
of  the  non-payment.  The  declaration  was  in  the  general 
form,  without  stating  the  memorandum  or  any  thing  tanta- 
mount to  an  application  to  the  Plaintiffs.  .  At  the  trial,  the 
Plaintifis  were  nonsuited,  as  they  had  not  proved  an  actual 
demand  on  the  maker ;  and  the  language  of  the  court,  con- 
sisting of  El/re  C.  J.,  Heath,  BuUer,  and  Rooke,  Judges,  after 
the  argument  upon  the  motion  for  a  new  trial,  forma  the 
foundation  of  my  opinion.  They  said,  *^  It  was  no  part  of  the 
contract  that  the  note  should  bo  paid  at  the  house  of 
Saunderson  and  Co.,  and,  therefore,  that  was  not  necessary 
to  be  stated  in  the  declaration :  the  maker  merely  appointed 
the  house  of  his  banker  as  the  place  where  he  was  to  be 
.called  upon  for  payment.  It  is  not  necessary  that  a  demand 
should  be  personal ;  it  is  sufficient  if  it  is  made  at  the  house 
of  the  maker,  and  it  is  the  same  thing  in  effect,  if  it  be 
made  at  the  place  where  he  appoints ;  and  as  the  H^yptinj 
was  to  be  made  at  the  house  of  the  Plainti£&  themselves,  it 
was  sufficient  for  them  to  turn  to  their  books."  But,  it  may 
be  said,  this  was  the  case  of  a  detached  memorandum. 
I  will  say  a  few  words  on  the  subject  of  the  supposed  dif- 
ference between  such  a  memorandum  at  the  bottom  of  a 
note,  and  an  acceptance  of  a  bill  of  exchange  payable  at  a 
particular  place.  The  case  of  Lyon  v.  Sundius  (^),  waa  an 
action  by  the  indorsee  of  a  bill  of  exchange  against  the 
acceptor ;  the  declaration  stated  only  a  general  acceptance. 
It  was  precisely  this  case,  the  acceptance  being  '^  payable 
at  Messrs.  Hankey  and  Co's."    The  very  same  objection  was 

{a)  %  H.  B.  509.  (i)  1  Camph.  413. 

taken 


Young. 
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taken  by  Mr.  Park^  and  I  am  free  to  say,  that  the  words         ]  320. 

of  Lord  EUenborough  carry  conviction  to  my  mind,  and      > ^  mm  ^ 

form  the  foundation  of  my  opinion.     "  How  can  you  make         Rowe 
the  words  payable  at  Hankey  and  Cos  more  than  a  mere 
ihemorandum  ?     The  acceptor  of  a  bill  of  exchange  is  liable 
universally.     This  very  point  was  brought  before  the  court     Graham  B. 
some  time  ago,"  (alluding  probably  to  Saunderson  v.  Judge,   xst  &  id  Ques- 
of  which  Mr.  Park  said  he  had  some  impression  on  'his  tlons. 

mind),  "  when,"  says  Lord  Ellenborough,  "  the  judges 
iRrere  all  of  opinion  that  such  words  formed  no  part  of  the 
contract,  and  did  not  require  to  be  set  out  in  the  decla- 
ration.'* It  is  difficult  to  believe,  I  had  almost  said  impos- 
sible, that  the  case  should  have  rested  there,  if  that  had 
not  been  the  opinion  of  all  the  judges  of  the  King's  Bench ; 
and,  as  proof,  in  the  very  next  year  (1809),  at  the  Hilary 
term  sittings,  Mr.  Justice  Bayley  held,  in  the  case  of  a 
promissory  note  (a),  that,  in  an  action  against  the  maker, 
there  was  no  necessity  to  prove  that  it  was  presented  where 
payable.  These  authorities  are  followed  by  the  decision  fti 
Fenion  v.  Goundry,  on  the  fullest  consideration  of  CaUaghan 
V.  Aylett,  then  lately  determined  in  the  Common  Pleas.  I 
cannot  help  adding  the  two  decisions  at  Nisi  Prius  of  Lord 
Chief  Justice  Gibbs  (b) ;  these,  together  with  the  common 
form  of  declarations,  make  a  weight  of  authority,  which  it  is 
di£Bcult  to  counterpoise. 

But,  it  is  said,  in  order  to  diminish  the  weight  of  these  au- 
thorities, that  the  Court  of  King's  Bench  have  not  always 
been  consistent.  And  first,  it  is  said,  that,  in  Parker  v. 
Gordon  (c),  they  have  recognized  the  propriety  of  an  appli- 
cation at  the  place  of  payment.  But  that  was  an  action  against 
the  dra'wer  ;  and  it  is  universally  true,  that  to  charge  the 
drawer,  you  must  prove  a  demand  on,  and  refusal  by,  the 
acceptor  or  his  substitute.  If,  therefore,  he  says,  ''  I  accept 
payable  at  my  banker's,"  he  says,  **  it  is  there  I  am  to  be  called 
upon  for  payment ;  that  is  my  house,  there  it  is  where  I  am 
to  be  found,  and  I  authorise  you  to  consider  me  as  person- 
ally present  there  for  the  purpose  of  payment :"  and,  if  so, 
the  holder  may  be  presumed  to  know  the  banking  hours.. 

(a)  Wild  V.  Rtnnardjf  i  Camfb,  415.  n. 

{b)  Heady. Se<wellt  Richards  v.  Mihington,  Holu  N.P* C»  3 63^3 64. 

(c)  7  £ajt9  386. 

T  5  And, 
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1820*  And,  if  the  holder  were  not  bound  to  this,  he  should  have 
N^wy—r*     gone,  as  Lord  EUenborough  says  (a),  "  a  step  further,"  and 

RowE  proved  a  demand  on  the  acceptor,  for,  otherwise,  no  demand 
Y  ^'  is  made  on  the  acceptor.    Secondly,  it  is  said,  that  they 

_^        have  impaired,  if  not  contradicted,  the  case  of  FetUon  t. 

GrttAam  JL     Goundn/,  by  that  of  Sanderson  v.  Bovoes :  this  argument 

lit  &id  Qitiet*  ^^  assertion  is  founded  on  the  supposed  perfect  analogy  be- 

tioiia.  tween  bills  of  exchange  and  promissory  notes.  I  perfectly 
agree,  that,  in  some  cases,  place  may  be  essential,  and  may 
be  rendered  so  by  the  terms  and  occasion  of  the  acceptance. 
A  case  may  be  put,  of  a  man,  who,  remitting  all  his  pro- 
perty to  England^  and  taking  his  departure  from  IndiUf  ac- 
cepts a  bill  for  5000/.  at  six  months,  payable  in  London^  he 
loses  his  passage :  it  could  never  be  said,  in  such  a  case,  that 
the  acceptor  engaged  to  pay  in  India^  or  at  the  Cape  of  Good 
Hope,  on  his  way  home.  The  case  of  bankers  issuing  notes 
payable  at  their  banks,  as  in  Sanderson  v.  Bovoesy  may  be  one 
of  these  cases ;  but  I  deny  the  alleged  analogy  between  billa 
of  exchange  and  promissory  notes.  The  maker  of  a  pro- 
missory note  may  express  his  own  terms.  He  is,  as  it  were, 
drawer  and  acceptor;  the  note  must  be  taken  as  he 
issues  it.  But,  in  the  case  of  bills  of  exchange,  the  drawer 
has  a  right  to  an  unqualified  acceptance,  and  an  indorser  in 
fit  transitu  is  entitled  to  the  same  right.  If  these  acceptances 
were  construed  as  special,  and  as  qualifying  the  general 
liability  of  the  acceptor,  who  is  bound  to  pay,  it  would  hurt 
the  credit  of  bills.  The  acceptor  is  the  person  whose  credit 
principally  supports  the  bill ;  he  is  considered  as  always 
liable ;  but,  if  an  accidental  or  careless  omission  to  call  at 
die  place  appointed  destroy  the  acceptance,  of  the  bill, 
the  confidence  attached  to  the  acceptance  is  gone,  and  the 
credit  depends  on  the  punctual  observance  of  the  terms  of 
the  condition.  The  proof  of  a  demand  and  refusal  is  not 
easy,  and,  in  many  cases,  might  fail,  or  be  brought  in  doubt 
by  contradictory  evidence.  The  case  of  Sanderson  ▼. 
BoweSf  then,  can  hardly  be  said  to  be  impugned  by  that  of 
Fenton  v.  Goundry*  At  all  events,  the  former  case  may  be 
considered  as  wanting  the  weight  of  the  latter ;  but,  it  is  suffi- 
cient to  distinguish  them  by  the  difference  of  the  subject 
matter  of  each  case.     It  is,  thirdly,  said,  this  is  an  order  on 

(a)  In  Parker  v.  Gordon f  7  Eojtf  j86. 

the 
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the  banker :  I  grant,  that  it  is  an  authority  to  the  banket'  1 820. 
la  pqTf  and,  in  effect,  an  order ;  but  we  mu^t  ndt,  by  refine- 
ment^ atagger  prevailing  notions.  If  it  be  an  order  on  the 
banker,  Bishop  ▼.  Ckkty  is  a  dangerous  precedent :  no  man 
ef  bnainess  ever  thought  that  such  a  note  or  memorandum 
coorerted  the  bill  of  exchange  into  an  order  on  the  banker ;  Graham  Bw 
iiid,  that  by  not  calling  at  the  banker's,  he  lost  the  benefit  of  lit  ft  sd 
hb  acceptance,  and  took  the  credit  of  the  banker  in  the  '**"''* 
place  of  the  acceptor.  As  to  the  cases  in  the  Common 
Pleas,  I  shall  not  oppose  to  the  case  of  Ambrose  v.  Hop^ 
^90od  {a)  that  of  Huffam  v.  Ellis  (6),  in  the  King's  Bench, 
amd  House  of  Lords ;  in  the  latter,  the  declaration  followed 
tlia  caae  in  the  Common  Pleas,  and^the  words,  according  to 
^hm  tenor,  might  include  thehouse.  In  CaUaghan  v.  Ayletty  and 
Oammon  v.  SchmoU^  is  to  be  found  the  great  counterpoise 
to  the  authority  of  the  Court  of  King's  Bench  ;  but,  I  must 
aay,  that  the  reasons  given  are  not  such  as  belonged  to 
tiie  authority  of  the  judges,  who  are  reported  to  have  given 
thenu  In  CaUaghan v, Aylett^  Mr. Justice  Heath  wyny  ''there 
can  be  no  difference  in  this  respect  between  an  action  against 
die  drawer,  and  an  action  against  the  acceptor.'*  But,  there  is 
this  difference,  when  the  acceptor  accepts  "  payable  at  the 
house,'*  he  means  to  limit  his  ubiquity  by  saying,  that  he  is 
to  be  found  there  for  the  purpose  of  payment ;  and  if  the 
bolder  do  not  seek  him  there,  he  msJces  defkult  in  calling 
on  die  acceptor.  If,  without  such  direction,  the  holder  omit 
to  call  at  the  house  of  the  acceptor,  he  cknnot,  on  account 
of  that  omission,  charge  the  drawer  or  indorsers :  but  it  itf 
too  nuch  to  say,  that,  by  that  omission,  he  discharges  the 
aee^tor,  who  is  at  all  times  liable,  though  no  demand  of 
payment  was  ever  made,  even  at  his  house.  Mr*  Justice 
HemA  avoids  the  authority  of  Saunderson  v.  Judge,  by  say- 
ing that,  there  ''  it  was  a  memorandum  at  the  foot  of  the 
note,  not  a  part  of  the  instrument."  That  leads  to  nice, 
I  had  almost  said,  frivolous^  distinctions ;  for,  according  i6 
thait  doctrine,  if  I  say,  **  1  accept,  jR.  G."  and  add  at  the  foot 
of  die  bill,  ''  payable  at  Messrs.  G.  and  Co.,"  it  is  a  mere 
memorandum ;  but,  if  I  say, ''  I  accept,  payable  at  Messrs.  O. 
and  Go.,'*  it  is  embodied  in  my  acceptance,  and  forms  a 

(tf)  %  TmmL  6i. 

(I)  M.3ie^$^K.B.    8ceJl^rirf•aJK/^f98^a•I•Jdcd^ 

T  i  condition 
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ff 

1820.        condition  precedent.    Does  it  make  a  differenee,  that,,  in 
>^*V^^^     o^^  case,  the  acceptance  is  all  in  one  tenor,  as  '^  I  accept. 
Rows        R,  Q,  payable  at  my  bankers,"  and  that,  in  the  other,  I  write, 
Y  '^'  "  laccept,  R.  G.,"  and,  underneath,  "payable  at  my  banker's?** 

^^_^ '       A  man,  whether  he  accepts  in  the  former  or  latter  form,  means 
Orabam  B.     ^^  same  thing ;  for  when  he  writes  the  words  "  payable^  SccJ* 
iftft  2dQDe8-  he  is  usually  determined  in  what  place  to  write,  by  the  room 
tiont..         or  vacancy  on  the  paper :  are  the  minds  of  men  in  business  to 
be  harassed  with  such  untenable  and  inseparable  distinc- 
tions?    In  Gammon  v.  Schmolly  Mr.  Justice  Chambre  pats 
the  case  of  a  bill  drawn  upon  a  judge  just  going  the  circuit* 
I  dare  say,  it  has  happened  to  him  as  it  has  hf^pened  to 
me.    But,  can  it  be  supposed  that  any  man  of  character  on 
such  or  like  occasion  would  make  his  bill  so  payable,  if  lie 
had  not  cash  or  credit  at  his  banker's  ?    And  who  would 
refuse  to  call  at  the  banker's?    No  holder  in  his  senses 
would  forbear  to  follow  tlie  directions  of  the  acceptor,  be- 
cause it  is  undoubtedly  done  for  his  convenience;  no  man 
in  his  senses  would  refuse  an  application  to  the  banker  of 
the  judge,  where  he  would  be  sure  of  his  money,  for  the 
gratification  of  coming  down  to  Exeter  for  the  sake  of 
arresting  him :    but,  if  it  turn  out  that  an  acceptance, 
payable  at  a  particular  v  place,  is  a  mere  shift,  or  act  of 
roguery,  it  would  be  idle,  and,  in  some  instances,  (as  in 
directions  to  obscure  comers  and  streets,)  almost  impos- 
sible, to  attempt  to  find  out  a  sneaking  lodger  ini  a  garret  to 
satisfy  this  indispensible  condition.    What  holder,  or  what 
attorney,  would  arrest  a  man  of  credit  under  such  circum- 
stances, or  would  disgrace  a  judge?     Such  acceptances 
will  always  give  credit  to  bills ;  and  the  practice  will  con- 
tinue, though  your  Lordships  should  decide  that  they  do 
not  qualify  the  general  liabDity  of  an  acceptor ;  and,  per- 
haps, the  mercantile  world  will  thank  your  Lordsliips  for 
not  imposing  upon  them  the  knowledge  of  precedent  con- 
ditions, or  a  speculation,  as  to  the  difierent  positions  on  a 
note,  by  the  occupation  of  which  the  words  '*  payable  at, 
&c."  become  either  a  mere  memorandum,  or  a  condition 
precedent.    But  cases  might  be  put  of  vexation ;  these  may 
all  be  met  by  way  of  defence.    It  is  said,  (1  Rollers  Ahridg'- 
meni  444 ;)  and  I  take  it  to  be  law,  "  If  the  condition  of  an 
obligation  be  to  pay  10/.  at  a  given   day  at  5.,  he  (the 
obligor)  is  not  bound  to  pay  in  any  other  place ;"  and   *'  so 

ift 
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that  case  the  obligee  is  not  bound  to  receive  it  in  any  other         1 820. 
"  and  so  Coke^  Littleton^  2J 1,  "  For,  if  the  obligor  then      ^  ^y«»/ 
( '^hat  isy  when  by  notice  the  obligor  has  fixed  the  place)  and         Rows 
'^ere  tenders  the  money,  he  shall  save  the  penalty  of  the        Yodno. 
'  for  ever."    But  he  saves  only  the  penalty  and  costs ;         _ 
e  must  pay  the  debt.     An  acceptance  is,   by  the  cus-     Graham  B. 
fc-om  of  merchants,  a  debt;  though,  independently  of  that  xst&»dQaet- 
■z^ustom,  neither  debt  nor  assumpsit  would  lie,  for  want  of         tiooi. 
^z;onsideration.    But,  in  all  these  cases,  the  fulfilment  of  the 
^condition  comes  by  way  of  defence.     The  obligee  is  not 
^Kound  in  the  outset  to  state  his  demand  at  the  place ;  the 
-Defendant  must  plead  his  performance  of  the  condition,  and, 
']>roving  it,  he  is  quit  of  the  damages  and  penalty ;  but  he 
"snust  bring  the  money  into  court.    Place  may,  undoubtedly, 
1)0  essential ;  and  here  both  obligor  and  obligee  understand 
each  other  that  so  it  is  to  be  considered. 

In  answer  to  your  Lordships'  third  question,  I  am  of  3d  Question, 
opinion,  that,  if  the  holder  of  a  bill  for  acceptance  take  an 
acceptance,  varying  in  time  or  place  of  payment,  where 
place  creates  inconvenience,  and  obstructs  or  impedes 
the  circulation  of  the  bill,  or,  when  new  terms  or  conditions 
are  introduced,  he  makes  it  his  own.  This  is  obvious  in  the 
case  of  enlargement  of  time.  So,  if  the  acceptance  be  pay- 
able at  Paris,  Dublin y  or  Edinburgh,  where  the  place  is 
evidently  made  a  condition  of  the  payment ;  in  such  a  case, 
I  think  that  the  drawer  would  be  discharged. 

In  answer  to  your  Lordships'  fourth  question,  I  am  of  4th  Question. 
<^inion,  that,  if,  in  the  case  put,  C.  take  an  acceptance, 
materially  qualified  as  to  time  or  place,  and  A.  dissent, 
and  C.  still  keep  the  bill,  he  makes  it  his  own,  and  cannot 
sue  A*  on  his  original  debt :  but,  if  C.  give  timely  notice 
to  A.9  and  immediately  offer  to  return  the  bill  to  A.,  I  think 
his  original  cause  of  action  would  remain. 

Once  settle  the  uniformity  of  practice,  and  the  evil  is 
oyer.  But,  according  to  the  law  as  laid  down  by  the  court 
of  Eang's  Bench,  you  have  a  plain  simple  declaration  and 
proof.  According  to  the  law  laid  down  by  the  court  of 
Common  Pleas,  you  have  a  new  form  of  declaration,  and  a 
proof  which,  in  many  instances,  may  be  difficult,  and  may 
lead  to  controversy  and  contradiction. 

Richards 
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J  880*  Richards  C.  B.^  in  answer  to  the  first  question^  ex* 

pressed  his  opinion,  Uiat  the  holder  of  the  bill  in  the  pteank 
case  was  not  bound  to  present  it  at  Sir  J.  Ptrring*^  and  Ob 
for  payment)  nor  to  aver  presentment  there. 

To  the  second,  that  the  acceptance  of  the  bill  in  quesfioD 

RittardiC^'B*  was  not  a  qualified  acceptance,  constituting  an  undertaking 

«d  HinitiM.  to  W  ^^  b^  ^^  ^^  house  of  Sir  J.  P.  and  Coi,  iml  a 
general  acceptance,  .constituting  an  undertaking  to  piqr  the 
same»  ev^  where,  with  an  additional  engagement  or  diieo 
tion  for  the  payment  thereof  at  that  house. 

3d  Question*  To'  the  thLrd,  that,  if  the  payee  C.  were^  Without 
the"  previous  authority  or  subsequent  assent  of  the  drai#e^ 
A*i  to  take  an  acceptance  qualified  as  to  time  or  fdacaa^ 
by  taking  such  an  acceptance  he  would  discharge  $km 
drawer  A* 

4tk  Qoctdoo.       To  the  fourth,  that,  if  A.  were  to  refuse  his  assent  to  sock 
a  qualified  acceptance,  C,  having  r^eived  the  bill  £k  Ike  . 
debt  of  100/«  due  Drom  A.f  could  not  sue  A.  for  the  debt  tiB 
•  he  had  re-delivered  the  bill  to  A. 

JkilUu  C.  J.  Dallas  C.  J.  With  respect  to  the  first  of  your  Lor^ 
1st  Qvesdon.  ships'  questions,  namely,  whether,  in  this  case,  the  bill  ef 
exchange  mentioned  in  the  first  count  of  the  declaradeB^ 
being  therein  idleged  to  have  been  accepted  according  tS 
the  usage  of  merchants^  payable  at  the  banking-house  ef 
Sir  John  Perring  and  Co.,  the  holder  was  bouiid  to  presett 
it  at  that  house  for  pajrment,  and  to  aver  in  the  declaration 
that  the  same  was  presented  there,  I  am  of  opinion,  Ail 
the  holder  was  bound  to  present  it  there,  and  so  to  aver  ai 
the  declaration, 
sd  Qaeition.  And|  as  to  the  seeo&d  qufestion^  I  think  that  the  biH^ 
faovmg  been  so  aceepted,*  is,  in  law,  to  be  considered  m  u 
conditional  acceptance  1  and  not  as  k  general  acceptanee  te 
pay,  with  an  additional  engagement  or  direction  for  pi^ 
ment  at  the  house  mentioned.  And  as  the  case^  which  turn 
given  occasion  to  your  LcM'dships'  questions,  has  aHsen  fiidtai 
contradictory  decisions  in  the  courts  below,  and  as,  in 
recent  cases,  all  that  could  be  found  of  former  dedsion 
been  brought  under  the  connderation  of  the  respective 
courts,  and  their  disagreement  in  opinion  has  still  oontiBncd^ 
and  continues,  (as  appears  from  the  answers  hitherto  given 

3  to 
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to  jour  Lordships*  questions,)  it  is  obviousi  that  the  present        1820* 
is  a  case  which  can  very  little  depend  upon  mere  authorities ;      ^   -^  — ^ 
the  authorities  have,  however,  been  already  fully  referred        m)Ws 
to,  and  my  reasons  will^  therefore,  chiefly  and  shortly  be  givea       YouiKaL 
upon  general  grounds.    And,  first,  I  admit  the  presumption         ...... 

of  law  to  be,  (though,  in  the  present  state  of  commerce  the    Dalku  C.  J* 
hct  is  frequently  otherwise,)  that  the  drawing  a  bill  of  ex-  ittftadQu^ 
change  pre-supposes  an  antecedent  debt,  and  the  accept-         ^m^^m^ 
8Dce  is  an  admission,  that  such  a  debt  is  due.    And,  so 
<:onsidered,  it  is,  no  doubt,  clear^  that,  the  debtor  may  be 
called  upon  to  pay  without  reference  to  time  or  place. 
But,  if,  in  the  bill  itself,  the  drawer  were  to  name  a  particu- 
lar place  for  payment,  instead  of  such  place  being  specified 
in  the  acceptance  only,  such  bill  would  be  a  bill  qualified  as 
to  payment  both  with  respect  to  time  and  place.    And,  the 
acceptance  being  according  to  the  tenor  of  the  bill,  the 
acceptor,  as  to  payment,  would  be  bound  accordingly. 
This,  I  am  aware,  would  be  the  act  of  the  drawer  himselff 
and,  therefore,  not  falling  within  part  of  the  reasoning,  as  it 
applies  to  the  acceptor,  a  distinction,  to  which  I  shall,  here- 
after, advert  more  fully.    It  is>  I  apprehend,  equally  dear, 
that,  by  a  bill  drawn  generally,  the  drawer  transfers  hia 
rights  against  the  drawee,  as  modified  by  the  bill,  to  the 
extent  of  the  bill ;  and,  that  the  drawer  may  enter  into  any 
contract  with  the   payee,   which  the  drawer  might  have 
done  with  the  drawee  before  such  transfer  made,  not  afiect- 
ing,  thereby,  in  substance,  the  rights  of  the  drawee.    I 
assume,  therefore,  for  the  present,  that,  if  the  bill  had  pur- 
ported to  be  an  order  to  pay  at  the  house  of  Perring  and 
Co.,  and  the  acceptor  had  accepted  such  bill,,  he  would  not 
have  been  bound  to  pay  elsewhere,  till  application  for  pay- 
ment there,  had  been  made  and  failed*    I  shall  endeavour 
to  show,  hereafter,  that  whA  the  drawer  may  do  by  the 
bill,  as  between  him  and  the  drawee,  as  between  the  ac- 
ceptor and  the  payee,  may  be  done  by  the  acceptance.    To 
take,  first,  the  case  of  the  drawer  of  the  bill :  he  may  draw 
it  in  any  form  which  he  thinks  fit,  provided  the  foim  be  suck 
as  is  warranted  by  the  usage  of  merchants,  without  which 
it  will  not  be  a  bill  of  exchange ;  but,  it  will  scarcely  be 
contended,  that  drawing  it  restrictive  as  to  place  of  pay- 
ment would  be  a  violation  of  such  usage.    A  bill  general 

and 
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^.yiin  T^^^  «na  accept* 

-^  t     po*®      \.  refuse  8^^^    Atftwet,  ^^^     (.^t  aP^  ^ 

*^^*  ^    ftcient  ^xtvdet  ^    Aoubtf «i'  J     ^  foreign  \  ^  OO, 

because  *e  V    ^  fift,  »*  ^At»eacce?t  ^4,  o 

V  case.    ^^Tk»feoi*^t»  ^^    »Hcacce?«*"       ^  no»  6 

^^'''\T^oi<^  "-^r^  given  for  t^^      ft^ed  ^"J^^ept** 

"  Ue.  a^A  jfS  «as  d^^  ^,  ^gtb  oC  ^P       «u*^  ^  ^ 
totit^e.    V^^tesenudJ  tb«  ^^  ipsis^d,  ^^  , 

'«-'*::':«  v-ttsJ^'^" V'S^v  -^^ 

.  \ .  but, «»  ^'     '  c,r.  *»*•  ' 
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veraj  has  arisen,  I  assume  only,  at  present,  that  tliis  also         1 820. 
may  be  conditional,  reserving  myself  to  examine  the  autho-      ^^^y'^^ 
aritiea  and  doctrine  hereafter.     Lastly,  as  to  mode  of  pay-         Rowe 
nent.     A  bill  was  accepted  to  be  paid  half  m  money  and        y  '^* 

lialf  in  bills,  and  the  question  was,  whether  there  could  be         ' 

«  qualification  of  an  acceptance?     And  it  was  proved  by    Dallas  C.J, 
fdivers  merchants  that  there  might  be,  for  that  he,  who   xtt&adQues- 
TBnight  refuse  the  bill  totally,  might  accept  it  in  part ;  but,  "^'* 

^at  the  holder  was  not  bound  to  acquiesce  in  such  accept- 
amce.  Petit  v.  Benson,  (a)  If,  then,  there  may  be  a  con- 
ditional acceptance  as  to  sura,  as  to  time,  and  as  to  mode  of 
pajrment,  such  acceptance,  as  to  these,  qualifying  the 
liability  to  pay,  it  is  difficult  to  conceive  why  there  should  be 
any  difference  as  to  place,  at  least  as  between  the  acceptor 
and  the  payee  so  taking  the  conditional  acceptance ;  nor  do 
I  conceive,  speaking  with  deference  to  other  opinions,  that 
there  is  any  distinction  which,  upon  principle,  can  be  sup- 
ported. Losing  sight  of  place,  however,  for  the  moment,  let 
the  effect  of  a  conditional  acceptance  be  examined  in  the 
other  respects  already  mentioned.  And  first  as  to  amount ; 
he  who  takes  an  acceptance  for  less  than  the  sum  expressed 
in  the  bill,  cannot  claim  from  the  acceptor  more ;  though,  as 
to  the  drawer,  how  it  may  affect  him  will  form  matter  of 
distinct  consideration.  So,  as  to  time,  the  holder  is  like- 
wise bound  by  the  terms  under  which  he  has  consented  to 
take  the  acceptance  :  and  why  ?  Because,  on  the  one  hand, 
the  payee  not  being  bound  to  take  an  acceptance  except 
according  to  the  tenor  of  the  bill,  and,  on  the  other  hand, 
the  acceptor  being  only  bound  to  accept  as  he  may  chuse 
to  accept,  when  the  acceptance  varies  from  the  tenor  of  the 
bill,  and  the  payee,  notwithstanding,  takes  such  acceptance, 
he  consents  to  take  the  bill  according  to  the  tenor  of  the 
acceptance,  and  not  according  to  the  tenor  of  the  bill. 

So  it  is  as  to  sum,  as  to  time,  as  to  mode  of  pa3n[nent ;  in 
each  of  which  cases,  the  acceptance,  it  is  admitted,  forms 
the  contract  between  the  immediate  parties.  Is  there,  then, 
any  difference  in  this  respect,  as  to  place,  and  as  to  place 
only?  In  the  argument  at  the  bar,  (and  herein  the  case 
seems  to  me  now  narrowed  to  a  single  point,)  it  has  not 
been  disputed,  that  there  may  be  a  conditional  acceptance 

{a)  Comb.  45^ 

as 
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1820.        as  to  place,  restrictive  of  payment,  and  making  preseiit- 

'-  "^     ment  necessary  at  such  place,  provided  it  be  by  words  of 

RowB        express  and  unequivocal  import ;  but  it  is  denied,  that  to 

Young        ^"^^  ^  ^^^1  payable  at  one  place,  is  an  exclusion  of  others ; 

and  in  Fenton  v.  Goundry,  I  observe,  Mr.  Justice  Holrogd, 

Dallas  C*  J.  who  there  argued  against  the  restricted  liability,  seems  tp 
utieadQutt-  have  taken  the  same  distinction.  <'  The  case  has  been  ar- 
^^^''**  gued  (he  said)  as  if  the  terms  of  the  acceptance  had  been 
pajrable  at  Sikes  and  Co.'s  otdyy*  not  contending,  that  if  ao 
drawn,  the  payment  would  not  have  been  restricted ;  and 
Lord  EUenhorough  is  made  immediately  to  observe,  *'  Is  h 
more  than  an  expansion  of  the  promise  ?"  An  observation^ 
which  his  Lordship  could  not  have  made,  if,  by  the  word 
onlyt  the  promise  had  been,  in  terms,  restricted ;  and,  in  the 
same  way,  in  the  case  of  Gammon  v.  SchmoUf  in  the 
court  of  Common  Fleas,  it  was  not  denied  at  the  bar, 
that,  if  the  acceptance  had  been  at  the  place  named,  and 
not  elsewhere,  in  such  case  the  accq>tance  would  ham 
been  clearly  qualified,  and  conditional  and  restricted  as  to 
place.  And  so,  yesterday,  it  was  admitted  by  my  brodier 
Holroydf  and  so,  to-day,  it  is  admitted  by  my  Lord  CSiief 
Baron  (a).  The  question,  therefore,  in  this  view  of  the 
subject,  comes  round  to  be  merely  a  question  of  constnic- 
tion,  namely,  what  do  the  words  of  acceptance  iknport  in 
the  particular  instance?  and  are  they  conditional  as  Uf 
place  of  payment  or  not  ?  There  are  no  technical  words,  by 
which,  generaUy  speaking,  a  condition  must  be  created; 
and,  whether  it  be  a  condition  precedent,  a  concurrent  act, 
or  a  mutual  promise,  must  be  collected  from  the  intendoa 
of  the  parties,  reference  being  had  to  the  words  made  use 
of,  and  the  subject  matter  in  question.  And  so  again,  it 
has  been  admitted  by  both  the  learned  judges  to  whom  I 
have  last  referred.  **  Intention  (said  my  brother  HxAroyif 
in  express  terms)  is  that  which  ought  to  govern."  **  What 
did  the  parties  mean  ?"  (said  my  Lord  Chief  Baron).  Now 
conditional  or  qualified,  as  opposed  to  absolute,  I  can  oidy 
say,  imports  some  qualification  or  restriction  of  tiiat,  whidi 
would  be  otherwise  unconditional.  This  is  self-evident,  ft 
will  be  agreed,  when  the  condition  is  established ;  but  so  to 

{a)  Two  days  (die  6th  and  7th  July),  were  occupied  by  tlie 
Learned  Judges  ia  giving  theis  opiwiNiSi 

state 
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it,  it  is  said,  is  but  begging  the  question,  or  leaving  it  lg20b 

least  where  it  was  before,  the  question  being,  whether  v  .^^  ^/ 

tile  words  operate  by  way  of  condition,  and  not  upon  the  Rowk 

^iffbet  of  the  condition  when  established.    Still,  however,  ^* 
X  can  only  say,  the  very  departure  from  generality  of  ex* 


ion  to  me»  imports  some  modification  of  that  generality;    p^ffg,  c.  JL 
dy  if  simple  and  absolute  acceptance  have  a  clear  and  xtt&sdQoat^ 
ipfe  operation,  and  will  bind  a  party  to  pay  wherever  his 
acceptance  may  be  presented,  it  seems  to  me  but  reasonable 
-no  intend,  that,  when  he  accepts,  payable  at  a  particular 
places  he  means  to  exclude,  in  the  first  instance,  a  liability 
^o  demand  in  any  other  place.    And,  looking  to  intention, 
end  taking  as  admitted,  that  it  ought  to  govern,  I  cannot, 
permit  myself  to  doubt,  that  the  words  made  use  of  in  this 
iDitance  are,  in  fiumess  of  construction,  just  as  clear  as  if 
expeesa  worda  of  restriction  had  been  introduced.     The 
maxim  referred  to  from  Lord  Bacau^  by  my  brother  HoU 
foyd^  (I  speak  it  with  deference)  appears  to  me  too  techni* 
^  aa  applied  to  such  an  instrument  as  a  bill  of  exchange ; 
nor  would  it  govern  in  another  view ;  for,  in  a  promissory 
note,  it  is  agreed,  that  express  words  of  restriction  are  not 
neceMary;  words  of  appointment  and  specification  bemg 
of  themselves  sufficient.     In  none  of  these  is  the  word 
'*  only'*  to  be  found,  nor  any  words  beyond  those  which  be* 
long  to  this  particular  case;  and  yet,  the  rule  of  construe* 
tion»  as  mere  construction,  must,  in  each  instance,  be  the 
esnei    I  think  this  upon  the  mere  ground  of  the  words 
thcBBseWes,  but  I  think  so,  still  more  strimgly,  on  the  sense 
md  reason  of  the  thing.    I  will,  first,  put  the  case  of  a  bill 
aceepted  payable  in  a  town  different  from  that,  in  which  the 
abode  of  the  acceptor  may  be,  as  for  instance,  and  to  avoid 
Ifxtrfffne  cases,  a  bill  accepted  in  Birmingham  payable  in 
LmuUm  i  and  I  will,  farther,  suppose  it  to  be  a  bill,  accord* 
ing  to  the  original  simplicity  of  such  transactions,  that  is, 
tioK  an  antecedent  debt  ficom  the  acceptor  to  the  drawer  of 
Ae  hi]}.    By  his  acceptance  payable  in  London^  the  ao* 
cqptor  promises  to  have  a  fund  in  London^  when  the  hilt 
ahall  be  presented;  henuiy  have  sufficient  to  pay  the  bill,  hu4 
not  beyond  it,  and  yet,  according  to  the  argument  which, 
would  reject  the  words  of  specification  as  words  of  limit- 
ation, he  must  have  that  which  he  may  not  posaess,  that  is, 
^  doiible  aum  or  aumfi»  one  forthcoming  in  London^  and  an> 

other 
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1820.        other  in  Birmingham,  to  take  his  chance  as  to  the  place 

^**v^'      where,  in  fiwt,  the  bill  may  be  presented  when  due ;  or  be 

RowE        |g£^  exposed  to  an  arrest,  as  Uie  immediate  consequence 

YouNO        ^^  non-payment.     I  am  aware,  it  may  be  said,  that  such 

' would  be  his  situation  under    the  original  debt  to  the 

JMku  C.  J.    drawer,  and  that  such  would  continue  to  be  his  situation 
xtt&adQueM  under  a  general  acceptance;    but,  it  is  for  the  express 
^^^^'^         purpose  of  guarding  against  this,  and  on  other  grounds  of 
personal  and  commercial  convenience,  to  which  I  shall  pre- 
sently advert,  that  the  practice  has  obtained  of  partial  and 
qualified  acceptance  as  to  place,   and   to  which,   as  be- 
tween the  immediate  parties,  I  do  not  see  any  possible  ob- 
jection.   It  has  been  very  properly  said,  in  one  of  the  cases 
cited  at  the  bar,  the  convenience  of  the  thing  is  generally 
in  support  of  such  qualification ;  most  persons  keep  their 
money  at  their  banker's,  and  make  all  their  pajrments  there ; 
there,  they,  or  their  appointed  agents  for  this  purpose,  are 
to  be  found,  and  there,  if  any  where,  is  the  fund  out  of 
which  the  payment  is  to  be  made.    To  this  it  may  be  added, 
that  the  very  prevalence  of  the  practice  proves  the  conve- 
nience ;  and  though  I  will  admit,  that  mere  concurrence  is 
not  to  make  the  law,  yet,  in  all  commercial  transactions,  it 
is  greatly  to  be  regarded,  as  the  footing  and  foundation 
on  which  men  deal  together ;  and  the  course  of  such  deal- 
ing, as  between  merchants,  is  often  that  which  of  itself  con^ 
stitutes  the  law.    It  is  scarcely  necessary  to  refer  to  the 
stronger  cases  of  a  bill  accepted  in  London  payable  in  DaA- 
lin  or  Edinburgh^  or  a  bill  accepted  in  the  West  Indies  pay- 
able in  London,    And  suppose  that,  in  this  latter  case,  the 
party  accepting  has  remitted  to  his  correspondent  in  LoH" 
don  the  produce  of  his  plantation,  for  the  express  purpose 
of  meeting  the  bill,  will  it  be  said,  that,  notwithstanding, 
he  may  still  be  arrested  in  the  West  Indies^  because,  for  the 
original  debt,  he  was  liable  to  be  arrested  any  where  ?    And 
yet  the  argument  which  treats  as  of  no  effect  specification 
of  place  of  payment,  stops  nothing  short  of  ijiis  extent.' 
Nor  do  I  see,  in  any  one  respect,  where  the  line  is  to  be 
drawn  or  the  distinction  to  be  made.    If,  then,  it  would  be' 
so  in  the  instance  of  a  bill  accepted  in  one  town  payable  in 
another,'or  in  one  country  payable  in  another,  let  the  case  be 
considered  of  a  bill,  the  parties  living  in  the  same  place,  and 
accepted  payable  at  a  particular  banking-house.  It  is  scarcdy 

5  necessary 
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^necessary  to  say,  that  to  the  holder  it  can  be  no  inconve-        1820. 
vmience  to  present  it  there ;  but  on  the  other  hand,  I  admit     ^  — y  / 
i  M,  would  be  scarcely  any  inconvenience  to  the  acceptor  to        ^owi 
ve  it  presented  at  his  counting-house,  or  place  of  abode ;      y  ^' 

iir,  even  if  it  were  an  absolute  acceptance,  it  would  still,         ' 

^cording  to  all   probability,  be  paid   by   a  draft  on  his    Balku  C.  4.* 
Iksankery  the  acceptance  on  the  bill  only  operating  as  such  ist  &  a4Quef* 
^zarder ;  but,  even  in  this  view,  it  weighs  something,  though         ^^fiioM, 
^possibly  not  much,  that  this  would  be  to  subject  the  pay- 
^ment  of  a  bill  to  a  double  instead  of  a  single  operation, 
>*,  the  having  two  places  to  apply  to  instead  of  one ; 
id,  though  this  would  be  an  inconvenience  imposed  upon 
^he  holder  by  himself,  still  that  which  is  not  in  the  natural 
^xiune  of  dealing,  raises  a  presumption  that  such  departure 
"from  it  was  not  meant.     And  what  would  be  thought  of  th^ 
«:onduct  of  a  holder,  who,  having  a  bill  payable  at  a  banker's, 
'instead  of  going  there,  should  go  to  the  house  of  the  ac-> 
^^eptor   merely  to   get  his  draft  for  the    bill,  or   should, 
further,  insist  on  a  specific  payment  in  money  or  bank-notes  ? 
To  wind  up,  therefore,  what  I  have  to  observe  upon  this 
part  of  the  subject,  on  the  reason  and  fitness  of  the  thing,    ' 
on  principles  of  justice  and  mercantile  convenience,  and 
from  the  very  nature  of  such  transactions,  I  think  a  parti- 
cular place  of  payment,  being  part  of  the  acceptance  of 
the  bill,  imposes  upon  the  holder,  because  he  is  the  willing    * 
holder  of  such  acceptance,  the  necessity  of  presenting  it, 
in  the  first  instance,  there ;  and  leaves  the  acceptor  only 
liable  to  pay,  where  he  has  provided  and  fixed  a  fund  for 
pajrment,  and  has  consented  to  pay,  in  order  that  he  may 
not  be  called  upon  to  pay  where  he  has  no  such  fund,  nor 
given  any  such  consent.     Nor  can  I  quit  this  part  of  the 
subject  without  adding,  that  I  do  not  see  a  possible  incon- 
Tenience  which  can  result  from  so  deciding ;  for  the  holder 
need  not  take  a  bill  so  accepted  ;  and  where  the  remedy  is 
10  obvious,  and  it  turns  simply  on  such  a  point,  except  that 
confusion  in  this  respect  has  crept  into  the  subject  by  dis- 
agreement in  the  decisions  of  courts  of  law,  and  that  it  is 
6t  the  law  should  be  settled  and  uniform,  the  question  seems 
to  me  hardly  worthy  of  the  attention  which  it  has  excited, 
and  the  consideration  which  it  has  undergone. 

Deeming,  then,  presentment  at  the  appointed  place  to  be 
a  condition  precedent,  I  will  only  further  say,  that  I  think 
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1820,         it  necessary  that  such  presentmait  should  be  avenred  and 
^  i^v^^      proved ;  and,  that  non-presentment  and  having  funds  ought 
Rows        j^Q^  ^Q  come  by  way  of  defence,  as,  in  the  case  of  promisaciry 
Young.      no^^»  ^^  been  decided  by  all  the  courts  in  Westmini$€r' 
.  hall^  and  from  which,  notwithstanding  what  I  have  lieard 

Dallas  C.  J.  this  day,  I  do  not  myself  feel  disposed  to  dissent.  Fre- 
itt&adQtKf-  sentment,  according  to  Lord  Ellenborough  (a)y  at  the  ^>- 
*'^'"**  pointed  place,  is  a  condition  precedent ;  and  for  wsDt  of 
such  an  averment,  the  declaration  is  bad.  The  argument, 
therefore,  as  to  this  point,  resolves  itself  into  the  question, 
whether  condition  precedent  or  not  ?  For,  admit  it  to  be 
so,  then,  in  this,  respect,  th^e  is  no  difference  between  the 
two  courts,  and  the  cases  of  promissory  notes  apply  to  bilb 
of  exchange ;  while,  on  the  other  hand,  if  it  be  not  a  con- 
dition precedeat,  it  b,  of  course,  not  necessary  to  be 
averred. 

Quitting  now  the  general  ground,  I  come  next  to  the  lunalo* 
gies  which  result  firom  other  cases  mentioned,  if  not  of  tbe 
same,  yet  of  a  similar  description.  And  first  as  to  promlnorjp: 
notes :  it  is  scarcely  necessary  to  advert  to  what  has  been  said 
as  to  the  similarity,  or  the  distinction  between  pronusaory 
notes  and  bills  of  exchange.  In  some  respects,  undoubtedly, 
they  are  different,  in  others  it  may  almost  foe  said  they  run 
into  each  other.  A  bill  has,  indeed,  generally,  three  par* 
ties,  the  drawer,  the  drawee,  (if  accepting,  becoming  the  ac* 
ceptor,)  and  the  payee  ;  but  there  may  be  only  two  parties, 
as  where  a  person  draws  a  bill  on  another  payable  to  his  own 
order,  and  this,  in  legal  operation,  is  rather  a  prominoiy 
note  than  a  bill.  It  is  usual,  however,  to  declare  on  it  as  a 
bill ;  not  admitting  the  identity  of  drawer  and  draMree ;  and, 
if  accepted,  the  Defendant  may  be  charged  in  one  count  as 
the  drawer,  hi  another  as  indorser,  and  in  the  third,  as  the 
maker  of  a  promissory  note.  I  forbear  to  allude  to  the  casea, 
which  t.urned  upon  the  distinction,  in  the  address  of  the 
note,  between  "  at"  and  "  to,"  in  one  of  which  it  was 
said  by  Lord  Ellenhorough  (b)  -—  **  This  is  properly  declared 
on  ns  a  bill  of  exchange,  though  it  might  have  been  treated 
as  a  promissory  note,  at  the  option  of  the  holder ;"  and,  in 

^  {a)  In  Sanderson  v.  Botwfs, 

{i)  In  Sbuttlenvorth  v.  Stephens^  i  Campb*  407. 
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Another  of  which  (n),  it  was  observed  by  Lord  Ciiief  Justice 
a66gy  **  It  would  be  difficult  to  say,  In  most  cases,  that  what 
M  law,  as  regards  bills  of  exchange,  is  not  law  as  it  respects 
promissory  notes ;"  but  paramount  in  point  of  application  is 
^rhat  was  said  by  Lord  Mansfield  in  Heiflifn  v.  Adamson  (h) 
whioh  Mas  been  so  often  mentioned,  that  I  shall  content 
wkh  merely  referring  to  it. 
Such,  then,  being  the  similanty,  and,  in  some  instances,  the 
identity  of  promissory  notes  and  bills  of  exchange,  let  it  be 
^ieen  what  has  been  determined  with  respect  Xm  promissory 
notes;  premising  only,  that,    here,    at   least,   there    is  no 
clashing  of  authorities :  for  though  the  decisions  in  the  King's 
Bench,  as  iar  as  respects  promissory  notes,  are  denied  to 
have  application  to  bills  of  exchange,  the  decisions  in  the 
<lonunon  Pleas,  as  to  bills  of  exchange,  of  necessity  include 
promissory  notes ;  and  so  far,  then,  as  concerns  promissory 
notes,  there  is  no  difference  of  opinion  whatever.   What  then 
has  been  decided  respecting  promissory  notes  ?    In  this,  the 
decisions  of  the  two  courts  agree  ;  namely,  that  a  promissory 
note«  containing  in  the  body  of  it,  a  promise  to  pay  at  a 
particular  place,  requires  a  demand  of  payment  there,  in 
order  to  give  the  holder  a  cause  of  action  if  it  be  not  paid. 
Now  on  what  grounds  of  reasoning  do  such  decisions  stand? 
To  take  one  case  of  the  many,  —  In  Sanderson  v.  Boxvesy  it 
is  said  by  Lord  EUenborough,  *<  An  action  on  a  note  will  not 
Ue  unless  the   Plaintiff  has  demanded  payment  at  the  ap- 
pointed place.     And  I  cannot  but  say,  that  it  is  very  conve- 
nient that  such  a  condition  should  be  incorporated  in  the 
note  itsdf ;  for  it  would    be  very  inconvenient,    that  the 
makers  of  notes  of  this  description  should  be  liable  to  answer 
theoi  every  where,  when  it  is  notorious  that  they  have  made 
provision  for  them  at  a  particular  place,  where  only  they  en- 
gage to  pay  them ;"  —  and,  having  thus  stated  the  ground  of 
eonYenience,his  lordship  added, — <<  then  if  the  request  at  the 
place  be  a  condition  precedent,  it  should  have  been  averred, 
and,  for  want  of  such  an  averment  the  declaration  is  bad.*' 
Apply  this  doctrine  to  bilU  of  exchange.  —  If  convenience 
require  that  the  makers  of  promissory  notes  should  be  liable 
only  where  they  have  expressly  made  provision  to  pay,  how 
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1820.        >8  it  possible,  in  this  respect,  to  distinguish  promissory  notet 
^■■y,.^/      from  bills  of  exchange  ?    Is  not  the  *  convenience  preciselj 

Rows        ^]^g  same  in  the  one  case  as  in  the  other  ?  —  and,  being  tho 
YouNO.      »*"^c,  how  is  it  to  depend  on  the  form  of  the  instrument? 

Call  it  what  you  will,  or  make  it  what  you  may,  it  is  in  pay- 

Dallas  C  J.  ment,  in  each  instance,  that  the  transaction  is  to  end,  and 
lit  &  ad  Ques-  the  note  or  bill  is  the  means,  and  nodiing  more,  by  which 
''^  payment  is  to  be  procured ;  as  far,  therefore,  as  to  a  parti- 
cular place  of  payment  being  pointed  out,  or  a  specific  place 
of  deposit  being  established,  the  reasoning  applicable  to 
each  is  precisely  the  same,  and  it  seems  to  me  impossible  to 
distinguish  between  the  two-.  An  expression  of  Lord  Ellen', 
borough*s  has,  however,  been  much  observed  upon,  namely, 
*<  that  a  specification  of  place  is  but  an  expansion  of  the  pro* 
raise  to  pay."  It  will  not  be  supposed  that  I  mean  to  follow 
any  of  the  verbal  or  critical  remarks  which  have  been  made 
in  this  respect,  at  the  bar,  or  in  tlie  courts  below.  Whatever 
peculiarity  of  expression  might,  at  times,  belong  to  this  noble 
and  very  eminent  person,  it  was,  generally  speaking,  a  pecun 
iiarity  of  force  adapted  to  his  peculiar  vigour  and  energy  of 
thought.  But,  to  the  substance  of  the  expression  as  autho- 
rity, it  will  be  necessary  to  advert,  in  order  to  see  how  it  has 
been  understood  and  explained  by  those,  who  have  applied 
it  in  support  of  the  doctrine  of  non-restricted  acceptance. 
In  Gammon  v.  SchmoU^  the  leading  counsel  at  the  bar,  who 
was  to  support  the  doctrine  of  universal  liability,  explained 
it  in  this  way,  *'  every  general  acceptor  has  a  double  liabi- 
lity, he  is  in  default,  first,  if  tlie  bill  is  presented  to  him,  per^ 
sonally,  wherever  he  may  be,  and  he  does  not  pay  it-s 
secondly,  he  is  in  default,  if  it  be  presented  at  his  place  of 
abode,  and  not  paid :  to  these,  by  a  qualified  acceptance,  he' 
adds  the  obligation  to  pay  it,  if  it  be  produced  at  the  place»*' 
that  is,  the  place  specified.  He  must  be  prepared  ''  with  tr^^ 
funds  to  pay  the  bill,  as  well  where  his  person  is,  as  where 
his  abode  is,  and  also,  at  the  particular  place  mentioned ; 
this  is  what  Lord  EUenborough  means  by  an  expansion  of 
the  promise."'  This  is  a  complication  of  expansibility  which 
seems  to  me  a  strange  departure  fiom  simplicity  of  proceed- 
ing ;  and,  for  myself,  I  can  only  say,  1  would  not  so  uot 
derstand  it,  if  I  could  understand  it  to  any  other  effect ; 
but  it  is  impossible  to  deny,  whatever  might  be  intended 
by  the  mode  of  expression  itself,  that  in  sum  and  sub- 
stance. 
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•^ctance^  it  docs  not  amount  to  this.  But  whether  every 
arnan  who  accepts  a  bill  of  exchange,  by  his  acceptance 
a  specific  place  undertakes  to  pay  at  every  other 
;e  if  required,  and  to  have  a  triple  instead  of  a  double      Yodng 

^«)r  a  single  fund  to  the  amount  of  the  bill  accepted;  or         

^^rhether   he    makes  his  own   situation  worse,   by    making    Dallai  C.  J* 
^hat  of  the  holder,  in  one  respect  at  least,  better,  that  is  x»t&adQuei- 
by  pointing  out  to  him  a  definite  place  of  payment,  instead         tiont. 
of  leaving  him  to  search  where  he,  tlie  acceptor,  is  to  be 
found,  when  the  bill  becomes  due,  it  is  not  for  me  to  pro- 
nounce, but  for  your  lordships  to  consider.     Or  why,  again, 
this  should  be  in  the  case  of  a  bill  of  exchange  and  not  of 
a  promiasory  note,  is  that  which  I  am  not  able  to  understand. 
I  now  come  to  that,  which  it  is  said,  however,  makes  the 
distinction  between  bills  of  exchange  and  promissory  notes, 
so  as  to  make  the  reasoning  as  to  the  latter  inapplicable  to 
the  former.     And  this  distinction  is  said  to  consist  in  tlic 
form  and  nature  of  the  respective  instnmients.     First  then 
as  to  ihejorm.     In  a  promissory  note,  it  is  said  the  words 
are  incorporated  in  the  very  body  of  the  instrument,  which 
creates  the  contract  and  duty  of  the  party ;  whereas,  in  a 
bill  of  exchange,  they  are  no  part  of  the  bill  itself,  but  dis- 
tinct as  acceptance,  and  collateral  to  it.     A  promissory  note 
is  merely  the  promise  of  the  maker ;  the  acceptance  of  a 
bill  of  exchange  is  a  compliance  with  the  order  of  the 
drawer.     To  a  promissory  note  there  are  but  two  parties ; 
to  a  bill  of  exchange  there  are  three,  and  the  drawer  luis 
tights  as  well  as  the  acceptor  and  payee.     And  to  this  I 
agree.     But  here  again,  at  least,  as  between  the  acceptor 
and  the  payee,  there  is  no  distinction.     In  each  instance, 
a  debt  must  be  pre-supposed,  and  in  each,  it  is  an  under- 
taking to  pay ;  it  is  said,  that  in  the  case  of  a  promissory 
note  the  instrument  creates  the  contract ;  and,  no  doubt,  it 
does,  that  is,  the  contract  to  pay  in  tlie  particular  maimer, 
but  not  the  antecedent  debt ;  the  obligation  to  pay  existed 
anterior  to  the  note ;  and,  though,  in  the  case  of  a  bill  of 
exchange,   the   debt  had   also   pre-existence,   the  precise 
obligation  to  pay  is  created  by  the  acceptance,  and,  be  it 
promissory  note,  or  be  it  bill  accepted,  it  is,  in  each  in- 
stance, but  a  promise  to  pay ;  and,  without  such  promise  the 
bill  itself,  as  to  the  acceptor,  would  be  u  mere  nullity. 
To  advert,  however,  to  the  situation  of  the  drawer,  (and    3d  Questioiu 
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1 820^        this  brings  me  to  the  third  question,  which  your  lordships 

^   ■■  V  ■«■■  ^      have  been  pleased  to  put,)  namely i  whether,  if  A*  draws  9 

Howe        5iu  upon  B,  in  favour  of  C,  and  C.,  without  the  subsequent 

Young.       ^ss^'^t  of  A.^  takes  an  acceptance  of  the  bill  for  the  whole 

sum,  but  an  acceptance  qualified  as  to  time  or  place  of 

Dallas  C*  X    payment,  C.  could,  notwithstanding  such  acceptance,  maiiV' 
3d  Qu^^i^    tain  an  action  on  the  bill  against  A.    And,  first,  with  respect 
to  time :  in  this  the  learned  JMdges  all  agree^  that  giving 
time  will  discharge  the  drawer.     Extending  the  time  men* 
tioned  in  the  bill  would  be  giving  more  time  than  the  dravrer 
has  said  by  the  bill  he  chooses  to  give,  which,  as  against 
the  drawer,  the  payee  can  have  no  right  to  do ;  and,  taking 
an  acceptance  at  a  shorter  date,  if,  in  case  of  non-payment. 
It  would  give  an  immediate  action  against  the  drawer,  would, 
thereby,  make  him  liable  sooner  thui  he  undertook  to  be; 
he  being  liable  only  in  case  of  non-pa3rment  by  the  acceptor, 
and  this  at  the  end  of  the  stipulated  time.     I  need  scarcdj 
add,  it  would  be  the  same  as  to  place,  if  place,  frmn  iu 
nature,  should  resolve  ^ itself  into  time.    It  remains, 'there^ 
fore,  only  to  consider  place  as  imeonnected  with  and  inde* 
pendent*  of  time.     And,  so  considered,  it  may,  or  it  may 
not,  be  material  to  the  drawer.     Suppose  all  the  parties  to 
live  in  the  same  town,  whether  the,  bill  be  accepted  at  the 
counting-house,  or  at  the  banking-house,  can  make  no  real 
difference  to  the  drawer ;  in  other  cases,  from,  distance,  it 
might  be  material ;  but,  at  all  events,  I  think,  that  if  it  put 
the  drawer  under  greater  difficulties  than  he  otherwise  would 
be  under  in  point  of  proof  of  proper  presentment,  if  bring- 
ing an  action  himself,  it  is  a  difficulty  which  I  hold  the 
payee  has  no  right  to  impose  upon  the  drawer,  whose  rights 
sliould  remain  unaltered  as  ascertained  by  the  bill :  whether 
those  rights  were  altered  or  not  would  depend  on  the  par- 
ticular case.     Perhaps,  however,  it  would  be  more  reason- 
able and  convenient  than  making  it  depend  on  situation  in 
each  particular  case,  which  might  generate  innumerable  ques* 
tions  and  give  rise  to  great  uncertainty,  to  hold,  at  once,  tha 
drawer  discharged,  the  payee  having  taken  such  acceptance 
without  notice,  and  thus  acting  at  his  own  peril ;  and  thua^ 
all  inconvenience  would  be  guarded  against,  by  making  it 
necessary  to  give  notice  to  the  drawer. 
4ih  Quciion.        ^^itli  respect  to  the  last  question,  I  am  of  opinion,  thaC, 

under  the  circumstances  stated,  C.  could  not  maintain  an 

action 
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:tioQ  against  A*  without  delivering  up  the  bill,  and  this  for         J  820. 
-^hc  reasons  given  by  several  of  the  learned  judges,  and 
-nrhich  I  do  not  feel  it  necessary  to  repeat. 

In  the  above  observations,  I  may  appear  to  your  Lord- 
ships to  have  built  much  on  the  decisions  as  to  promissory 
Tiotes ;  but,  it  has  been  said,  these  decisions  theraselvcSy     DaOoj  C.  J. 
perhaps,  in  point  of  law  ought  not  to  have  taken  place.    To 
this  I  can  only  answer  —  first,  that  it  is  impossible  for  me 
to  doubt  of  the  validity  of  these  decisions,  numerous  as  they 
are,  recognized  and  confirmed  as  they  have  been  by  every 
court,  and  never,  in  a  single  instance,  having  till  this  day 
been  drawn  into  doubt  by  even  a  single  judge.     If  the  law 
so  settled  is  now  to  be  considered  as  unsettled,  I  know  not 
on  what  foundation,  in  point  of  law,  any  decision  can  stand : 
but,  hercy  disclaiming  even  those  decisions  as  decisions,  and 
recognizing  only  the  principle  on  which  they  proceed,  I  say, 
that,  if  the  case  of  a  promissory  note  were  to  occur  now  for 
the  first  time,  it  ought  to  be  depifjbed  as  those  cases  have 
been  decided ;  and  further,  that,  without  deriving  authority 
firom  the  decisions  as  such,  the  principles  on  which  they 
haTe  proceeded,  and  ought  still  to  resty  apply  equally,  in  my 
judgment,  to  bills  of  exchange.     On  the  whole,  therefore, 
my  opinion  is  formed,  as  to  bills  of  exchange,  even  without 
reference  to  the  decisions  as  to  promissory  notes ;  and  still 
less  have  I  referred  to  the  cases,  of  promissory  notes,  for 
Che  purpose  of  proving  the  decisions  of  the  court  of  King^s 
Bench  inconsistent  each  with  the  other,  but  for  the  puq)ose 
of  respectfully  adopting  the  decisions  of  that  court  where 
Chey  agree  with  the  decisions  of  the  other  courts,  .and  thus 
affording  principles  decisive,  in  point  of  law,  of  the  same 
question  as  to  bills  of  exchange.    And  here,  without  repcat- 
ii^  wliat  has  been  said  by  other  judges  in  answer  to  the 
cases  put  of  actions  in  debt  on  bond,  or  demand  of  rent,  I 
will  only  further  say,  that  these  do  not  appear  to  me  to  be 
cases  analogous  to  bills  of  exchange,  which  depend  on  pe- 
culiar and  appropriate  grounds  of  commercial  law,  altoge- 
ther distinct  and  different,  and  which,  it  must  be  agreed, 
the  custom  and  usage  of  merchants  is  to  decide.     And  this 
leads  me  to  the  only  point  on  which  (independent  of  the 
different  opinion  entertained  by  several  of  the  learned  judges, 
and  of  the  very  able  reasons  by  which  their  judgments  have 
been  supported)  I  am  bound  to  say  I  feel  some  degree 

U   t  of 
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IdiO.  of  difficulty;  and  that  is,  as  to  what  has  beep  said  of 
Vg  wy  ■■■■/     the  understanding  and  usage  of  merchants  with  respect 

Rows  iQ  (]|Q  question  under  consideration.  If  qualified  accc^C" 
Yovsa        ^^^^  ^  ^o  place  have  hitherto  circulated  on  a  settled  and 

general  understanding,  that   place  does  not    operate  hj 

*balku  C  J*    way  of  limitation  as  to  payment,  as  far  as  concerns  yeor 

Lordships'  first  question,  which  points  to  the  usage  of  mcfr* 
chants,  I  am  bound  to  admit,  that  I  ought  to  have  answcaned 
difierently ;  and,  further,  that,  if  so,  the  greatest  part  oimf 
observations  fall  to  the  ground.  Looking,  also,  te  yHap 
Lordships'  second  question,  the  consequence  would,  I  tl|^ 
prehend,  be  the  same,  that  is,  as  to  the  legal  effect ;  fbr  a 
bill  of  exchange,  being  altogether  the  creature  of  merctti- 
tile  usage,  recognized,  however,  by  the  law,  such  linage 
would  constitute  the  law  as  applicable  to  such  an  instro- 
ment :  it  is  not  to  be  overlooked,  that  it  has  been  asserted 
by  high  authority,  that,  in  circulation  and  practice,  support- 
ed by  mercantile  opinioj^<and  understanding,  a  conditioiial 
acceptance  does  not  operate  as  I  conceive  it  to  dot  Not 
meaning  to  doubt  that  such  information  has  been  given; 
still,  if  the  decision  is  to  turn  on  this  single  ground,  I  could 
wish  the  dstct  in  some  way  or  other  to  be  regularly  ascer- 
tained, I  will  take  the  law  from  the  learned  judges,  whose 
office  it  is  to  expound  the  law ;  but,  if  the  law  is  to  depend 
upon  fact,  and  fact  on  testimony,  I  desire,  if  possiUe,  to 
have  testimony  through  the  regular  channel.  This  creates 
a  difficulty  with  me,  subject  to  which,  I  will  only  in  con- 
clusion add,  that,  for  the  reasons  which  I  have  given,  I-ad- 
here  to  the  answer,  which  I  have  humbly  presumed  to 

•  submit. 

Abbott  C«  J.  Abbott  C.  J.  In  answer  to  the  first  and  second  ques- 
I8t  &  sd  Ques-  tions  proposed  by  your  Lordships,  I  am  humbly  to  acquaint 
.''^'*  your  Lordships,  that  I  think  the  defendant  in  error  was  not 
bound,  in  order  to  entitle  himself  to  sue  the  plaintiff  in 
error,  who  is  the  acceptor  of  the  bill  in  question,  to  pfesetit 
the  bill  for  pa3rment  at  the  banking-house  of  Sir  John 
Perring  and  Co.,  nor  to  aver  in  his  declaration  that  the  bill 
had  been  so  presented ; .  for,  I  think,  the  acceptance  is  not 
to  be  considered  in  law  as  a  qualified  acceptance  to  pay 
the  bill  at  the  house  of  Sir  John  Perring  and  Co. ;  but,  as  t 
general  acceptance  to  pay  the  same,  with  an  additioifti 

direction 
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-^iireclion  to  the  holder  to  call  for  payment  at  that  house,         ]  820. 
indeed  of  calling  at  the  house  of  the  acceptor,  as  he  would      ^  i^v^/ 
otherwise  do.  ^owe 

These  two  questions,  my  Lords,  appear  to  me  to  depend       Young. 
entirely  upon  the  meaning  and  import  of  the  words  '*  pay-  .-... 

able  at  Sir  John  Perring  and  Co/s,  bankers."  There  can  Abbott  C.  J. 
be  no  doubt  that  the  drawee  may  qualify,  because  he  may  i»t&»dQues- 
refuse  his  acceptance.  The  question  is,  whether  he  is  to  tions. 
be  considered  as  having  done  so  by  this  expression  ?  I  con- 
ceive, that  the  true  meaning  and  import  of  all  phrases  is  to 
be  sought  in  usage,  rather  than  in  a  strict  and  literal  inter- 
pretation of  the  words  of  the  phrase ;  and,  that,  in  mercan- 
tile instruments,  the  usage  of  trade  and  commerce  is  that 
to  which  we  are  to  resort.  Your  Lordships  well  know,  that 
there  are  many  words  and  phrases  in  all  languages,  of  which 
the  meaning  varies  with  the  subject  and  occasion  to  which 
they  are  applied.  I  shall  take  leave  to  postpone  the  deli- 
very of  the  grounds  of  my  opinion  on  these  two  questions, 
until -after  I  have  troubled  your  Lordships  with  my  opinion 
on  your  Lordships'  third  question,  and  the  reasons  of  that 
opinion. 

My  Lords,  I  understand  the  expression  '<  take  an  ac-  3d  Question, 
ceptance,"  as  used  in  this  third  question,  to  mean  con- 
sent to  such  an  acceptance ;  and,  so  understanding  it, 
I  am  of  opinion,  that  C.  could  not,  in  the  case  pro- 
posed, maintain  an  action  upon  the  bill  against  A.^  upon 
refusal  of  payment  by  the  acceptor.  Tliere  is  not,  I  appre- 
hend, any  doubt  or  difference  of  opinion  upon  so  much  of 
this  question  as  supposes  an  acceptance  qualified  as  to  time : 
and,  in  my  humble  opinion,  a  qualification  as  to  the  place  of 
payment  has  the  same  effect  as  a  qualification  as  to  the  time 
of  payment. 

I  conceive,  my  Lords,  that,  in  estimation  of  law,  all  bills 
are  to  be  considered  as  drawn  for  value,  if  not  actually  in 
the  hands  of  the  drawee  at  the  time  of  drawing,  (which 
seems  to  have  been  usually  the  case  in  the  infancy  of  ^ose 
instruments),  at  least  intended  by  the  drawer,  and  expected 
by  the  drawee,  to  be  placed  in  the  hands  of  the  latter  before 
the  maturity  of  the  bill.  And  a  person,  who  draws  a  bill 
under  such  circumstances,  may  be  permitted  to  elect  for 
himself  the  time  and  place  of  payment ;  because,  if  the 
drawee  should  refuse  to  pay,  according  to  such  election,  he 

would 
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1 820.        would  be  able  to  sue  him  for  the  sum  which  constitatet 
^^«-»v^v>^     the  value  of  the  bill,  either  immediately,  if  the  value  hv 

RowE       been  previously  received,  or  so  soon  as  it  shall  be  receiYed 
Young       according  to  the  intention  upon  which  the  bill  is  drawn.     By 

an  intention  to  place  value  in  the  hands  of  the  drawee,  I  mean 

jibbott  C.  J.   an  intention  to  place  it  in  the  course  of  some  mercantile 
3d  Qitesdon.    transaction  between  the  parties,  such  as  the  consignment  ef 
merchandize  in  pursaance  of  orders  of  the  drawee,  eon« 
stituting  the  relation  of  seller  and  buyer ;  or  a  consignment 
for  sale  on  account  of  the  consignor,  constituting  the  rela- 
tion of  principal  and  factor  or  agent ;  and  not  a  mere  pro-> 
nn'se  to  provide  for  the  bill  at  maturity,  by  the  transmission 
of  money  or  other  bills  for  that  special  purpose.    The  latter 
practice  has,  indeed,  prevailed  to  a  great  extent  in  modem 
times ;  and  biUs  of  exchange  have  become  rather  instruments 
for  raishag  money,  or  postponing  payment  of  debts  by  a 
fictitious  credit,  than  instruments  of  real  mercantile -trant- 
actions.    But,  notwithstanding  such  practice,  I  apprehend, 
they  are  to  be  considered  in  courts  of  law  as  founded  upon 
real  and  mercantile  transactions,  according  to  their  primitiTe 
object  and  use ;  because,  if  they  are  to  be  considered  as 
founded  upon  other  transactions,  or  to  be  governed  by  otlier 
principles,  they  will  cease  to  be  according  to  the  usage  and 
custom  of  merchants,  upon  which  usage  and  custom  aJone 
their  validity  in  the  law  of  England  depends ;  and  which  is 
referred  to  in  every  declaration  in  an  action  upon  a  bill  of 
exchange  ;  and,  if  the  drawer  of  a  bill  has  a  right  to  elect  in 
this  ms^nner  the  time  and  place  of  pa3rment,  I  think  it  can- 
not be  competent  to  any  holder  of  the  bill  to  substitute  a 
new  election  of  his  own,  and  to  consent  to  any  variation  in 
these  particulars,  without  the  assent  of  the  drawer,  either 
precedent  or  subsequent.     The  holder  cannot  consent  to  an 
enlarged  time  of  payment,   because,    in  the  interval,  the 
drawee  may  fail,  and  he  cannot  be  allowed  to  enforce  the 
drawer  to  prolong  the  credit  beyond   the  period  that  he 
himself  may  have  chosen,  nor  can  he  consent  to  abridge  the 
time,  because,  by  so  doing,  he  will  obtain  an  earlier  recourse 
against  the  drawer,  than  the  drawer  intended  to  give.     A 
bill  of  exchange  is  ordinarily  addressed  to  the  drawee  at 
his  usual  place  of  trade  or  residence,  and  it  is  to  such  a 
bill  that  I  understand  your  Lordships'   question  to  refer; 
this  addrcj^s,  however,  is  intended  only  us  a  direction  to  the 
piaycc  or  holder  aj?   to  the  place  where  the  drawee  may  be 

found. 
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found,  ill  order  that  the  bill  may  be  presented  to  him  iar 
Acceptance  and  payment ;  and  not  as  a  designation  of  a  pro 
cise  or  definite  house  or  place  of  payment.     And,  conse- 
quently, a  general  acceptance  of  the  bill,  leaves  the  bill  ac- 
cording to  its  original  tenor,  and  does  not  add  any  designa- 
tion of  the  place  of  payment.  Any  introduction,  therefore,  of  a 
definite  and  precise  place  of  payment,  at  which  alone  the  pre- 
sentment is  to  be  made,  is  a  departure  from  the  generality  of 
(he  bill ;  and  the  holder,  who  consents  to  take  such  an  ac- 
ceptance^  docs,  by  that  act,  consent  to  narrow  what  the  drawer 
had  left  at  large,  and  to  fix  a  single  place  for  the  demand 
of  tliat  money,  which,  but  for  such  his  act,  would  be  de- 
mandable  by  the  drawer,  or  for  his  use,  anywhere  and  every- 
where.    To  such  a  limitation,  I  humbly  conceive,  that  the 
drawer  has  a  right  to  object,  and,  consequently,  to  say  to 
the  holder,  that,  by  so   doing,  he  has  taken  the  drawee  for 
Us  own  spechil  debtor,  in  exclusion  of  the  drawer,  or,  in 
common  speech,   he  has  made   the  bill. his    own.      I  am 
aware,  my  Lords,  that,  upon  a  refusal  to   pay  at  the  de- 
signated place,  the  acceptor  of  the  bill  becomes  a  debtor, 
generally;  but,  then,  in  order  to  enforce  tliat  general  obli- 
gation, either  the  person  who  seeks  to  enforce  it  must  prove 
the  refusal ;  or,  at  least,  (and  which,  in  my  opinion,  is  the 
more  correct  view  of  such  a  case,)  the  party,  against  whom 
the  general  obligation  is  sought  to  be  enforced,  may,  by  way 
of  defence,  allege  and  prove  that  he  was  ready  with  the 
money  at  the  day  and  place  appointed,  and  has  at  all  times 
since   been  ready  with  it.     I  am  aware,  also,  my  Lords, 
that,  in  tlie  case  supposed  by  this  your  Lordships*  third 
question,  which  is  the  case  of  a  bill  made  payable  to  a 
person  named  therein,  the  drawer  cannot  sue  the  acceptor 
upon  the  bill,  without  averring  and  proving  a  presentment 
for  payment  by  the  holder  to  the  acceptor,  and  a  refusal  o^ 
payment  by  the  latter ;  and  I  am  sensible,  that,  in  many  in- 
stances, it  may  be  a  matter  of  entire  indifference  to  the 
drawer,  whether  he  shall  prove  a  presentment  for  payment 
lit  the  place  specially  designated  by  the  acceptance,  or  at 
the  place  of  abode  or  usual  business  of  the  drawee,  to  whom 
he  has  addressed  his  bill.     But,  though  this  may  be  a  matter 
of  indifference  in  many  cases,  it  will  not  be  so  in  all ;  if  we 
suppose  the  drawee  to  live  in  some  street  or  square  in /Zo/i- 
don  or  Westminster^  and  to  designate  another  place  of  pay- 
meat  in  some  other  street  or  square,  in  cither  of  those  cities, 

the 


1820. 

ROWE 
V, 

Young. 


Abbott  C*  J. 
3d  QuettloB. 


^78  CASES  IN  TRINITY  TERM  and  VACATION 

1 820.        ^^^  proof  of  a  presentment  at  the  place  designated  may  be 

V  um^^t/      as  easy  as  the  proof  of  a  presentment  at  the  place  of  residende 

RowE        or  biisiness :  but,  if  we  suppose  the  drawee  to  live  at  LondaUf 

_  ^*  and  to  designate  Salisbury  or  Exeter  as  the  place  of  payment, 

*      or  vice  vers^y  the  proof  may  not  be  so  easy  to  the  drawer,  who 

AUott  C  J.    ^^y  ^^^^  connections  in  one  of  those  cities,  furnishing  an 
jd  Question:    opportunity  of  finding  the  witness  who  made  the  presentment, 
and  no  such  connections  in  the  other ;  for  there  is  frequently 
no  sort  of  connection  between  the  drawer  and  ultimate  holder 
of  a  bill ;  the  latter  is  often  a  person  wholly  unknown  to  the 
drawer.     This  difference  may  be  considered,  generally,  as 
varying,  and  increasing  or  diminishing,  with   the  distance 
of  the  places,  though  not  by  that  circumstance  alone ;  and, 
if  the  effect  of  such  a  qualified  acceptance  be  made  to  de- 
pend upon  the  convenience  or  inconvenience  of  the  drawee 
in  the  particular  case,  a  door  will  be  opened  to  an  infinity  of 
questions,  which  cannot  be  answered  but  by  reference  to 
the  distance  of  the  places,  accompanied  also  with  an  en- 
quiry into  the  particular  circumstances  and  connections  of 
the  drawee  in  respect  of  the  places.     And  I  apprehend,  nqr 
Lords,  that  a  rule  of  law,  liable  to  such  questions  in  prac- 
tice, ought  not  to  be  established  without  an  absolute  neceis- 
sity,  especially  in  mercantile  cases,  which,  above  all  others, 
require  to  be  governed  by  plain,  prompt,  and  easy  rules* 
My  opinion,  however,  upon  this  question  is   founded  less 
upon  considerations  of  particular  convenience,  than  upon  the 
general  principle,  to  which  I  have  before  alluded,  namely, 
that  the  drawer  has  a  right  to  have  from  the  drawee,  con- 
sidered as  his  debtor  in  the  way  that  I  have  mentioned,  a 
general  and  unqualified  acknowledgment  of  his  debt  and 
promise  of  pityment,  and  that  no  assignee  of  his  demand 
can,  without  his  assent,  permit  any  limit  or  qualification  at 
the  dictation  of  the  drawee,  or  by  consent  between  those 
two  persons.     All  that  I  have  thus  taken  the  liberty  to  oflfer 
to  your  Lordships  in  relation  to  biUs  addressed  generally  tb 
the  drawee  at  his  place  of  abode  or  business,  will,  I  appre- 
hend, apply  with  increased  force  to  bills,  which  by  their 
original  form  and  tenor  require  the  payment  to  be  made  at 
some  particular  place  designated  therein,  because,  in  these 
cases,   an  acceptance    substituting    another   and  different 
place  of  payment,  will  be  a  manifest  departure  from  the 
declared  intention  of  the  drawer.    There  is,  my  Lords, 

8  another 
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.snother  clais  or  form  of  bills  of  exchange  not  noticed  in 
30ur  Lordships'  questions,  but  to  which  I  must  beg  leave  to 
sdyert,  because  I  conceive  the  considerations  belonging  to 
it  to  be  fit  to  be  submitted  to  your  Lordships'  attention  on 
the  present  occasion.    I  mean,  my  Lords,  bills  made  pay- 
able  to  the   order   of  the  drawer,  or  which  is  the  same  in 
effect,  to  the  drawer  or  his  order.     If  a  bill  so  drawn  be  in- 
dorsed to  another,  without  value,  the  indorsee  becomes  a 
mere  agent  of  the  drawer,  and,  of  course,  can  never  sue 
him  upon  the  bill.     If  indorsed  for  value,  either  in  the 
first,  or  any  subsequent  instance,  the  rights  of  the  holder 
against  the  drawer  do  not  differ  from  those  arising  on  a  bill 
drawn   in  favour  of  a  person  therein  named.     But  the  re- 
medy of  the  holder,  to  whom  such  a  bill  may  be  returned 
for  nonpayment  against  the  acceptor,  is,  in  some  respects, 
difierent ;  the  drawer  of  such  a  bill  may,  in  this  event,  sue 
the  acceptor  by  a  special  declaration,  setting  forth  the  in- 
dorsement and  return  of  the  bill,  and,  thereby,  entitle  him- 
self to  recover,  in  addition  to  the  principal  sum,  the  ex- 
pence  of  exchange  and  re- exchange  paid  by  him  to  the 
indorsee,  which  is  the  usual  mode  in  the   case  of  foreign 
bills :  and,  if  he  sue  in  this  form,  he  must  allege  and  prove 
a  presentment  and  protest  for  nonpayment.     But  the  drawer 
may  strike  out  his  indorsement,  and  treat  the  bill  as  having 
remained  continually  in  his  own  hands  unassigned,  which  is 
the  usual  practice  in  the  case  of  inland  bills ;  and,  in  such 
an  action,  I  apprehend,  it  is  not  necessary  to  aver  or  prove 
a  presentment  for  payment,  tlie  bill  being  accepted  general- 
ly. I  take  this  to  be  law,  because,  in  all  the  numerous  actions 
which  .  have  been  brought  upon  bills   of  this  description,  I 
have  never  known  a  presentment  for   payment    actually 
proved  at  the  trial,  nor  the  want  of  such  proof,  or  of  the 
averment,  ever  made  a  ground  of  objection  in  any  stage  of 
the  proceedings.     In  the  case  of  such  a  bill,  therefore,  it 
it  obvious,  that  if  the  indorsee  take  an  acceptance,  qualified 
as  to   the  place  of  payment,  so  as  to  render  the  proof  of  a 
presentment  at  that  place  necessary  to  the  maintenance  of 
an  action  by  the  drawer  against  the  acceptor,  he  will,  there- 
by, cast  an  additional  burthen  upon  the  drawer,  if  the  latter 
can  be  compelled  to  take  up  the  bill ;  and,  I  conceive,  the 
law  will  not  allow  him  to  do  this.     I  have  detained  your 
Lordships  with  the  expression  of  my  sentiments  thus  at 

length 
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1820.        length  upon  the  third  question,  because  my  opinion   upon 
^   ■■  V  —i  ^      the  first  and  second  questions,  to  which,  with  your  Lord- 

Rows        ships*  permission,  I  shall  now  revert,  depends  very  mainly 
Young        upon  the  opinion  which  I  entertain  on  the  third  question. 

I   consider  an  acceptance  qualified  as  to  the  place  of 

Mbett  Q*  J.    payment,  to  be  followed  by  the  consequences  that  I  have 
istAftdQues-  mentioned,  where  the  holder  *  consents  to  receive  it;  and, 

tions.         j^  J  ^^^  riglit  in  this,  then  the  holder  must,  of  necessity, 
have  a  right  to  refuse  such  an  acceptance,   because  he 
cannot  be  compelled  to  take  an  acceptance,  which  may 
deprive  him  of  his  recourse  against  the  drawer ;  and  this 
seems  to  have  been  the  opinion  oi  those  learned  judgea, 
who,  in  the  decided  cases,  to  which  your  Lordships  have 
been  referred,  considered  an  acceptance  like  tlie  preflMUt 
to  be  a  qualified  acceptance.     If,   then,  tlie  holder  may 
refuse  such  acceptance,  or  if,  consenting  to  take  it,  he  loses 
his  recourse  against  the  drawer,  I  must  say,  I  am,  entirely^ 
at  a  loss  to  discover,  how  it  can  have  happened,  that,  in  no 
one  of  the  thousands  and  tens  of  thousands  of  bills  which 
have  been  accepted  in  this  fonn  in  England  in  the  course 
of  the  last  thirty  years,  any  holder  of  the  bill  has  ever  re- 
fused to  take  such  an  acceptance,  or  any  drawer  contended, 
tliat  he  was  discliarged  by  the  holder's  consent  to  take  it«. 
.  I  say,  my  Lords,  that  neither  cf  those  things  has  happened, 
because  I  have  never  heard  oi'  them  either  in  or  out  of  a 
court  of  justice.     Upon  this  consideration,  I  am  satisfied, 
that,  according  to  the  usage  and  custom  of  merchants, 
these  words  **  payable  at,  &c."  are  not  understood  to  furnish 
a  qualification,  or  to  import,  that  the  acceptor  will  cause 
payment  to  be  made,  if  tlie  holder  will  present  the  bill  at 
the  place  appointed,  but  not  elsewhere,  or  otherwise.    And 
I  am  particularly  desirous  to  seek  the  meaning  of  these 
words  in  the  usage  of  merchants  at  the  Exchange^  rather 
than  in  fVestminsier  Hall ;  because  a  difference  of  opinion 
as  to  their  meaning  has,  for  some  time,  prevailed,  not  only 
among  the  judges  now  present,  but,  also,  among  some  of 
those  revered  persons,  who  are,  now,  no  more.     I  must, 
however,  add,  that  the  words  themselves  are  not  apt  words 
of  condition  or  exclusion ;  and  that,  if  their  meaning  be 
doubtful,  they  are  to  be  interpreted  most  strongly  against 
the  person  using  them,  that  is  the  acceptor ;  and  the  most 
strong  interpretation  against  him  is  that  which  excludes, 

6  and 
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and  not  that  which  admits,  the  qualification.     Much  was         1820 
oiered  at  your  Lordships*  bar  by  the  learned  counsel  for      ^  ■■vmm^ 
the-  plaintiiF  in  error,  as  to  the  inconvenience  which  may         Rows 
ensue  from  the   interpretation,   which   I  put   upon   these       You'vo 

words ;  especially,  in  the  case  of  a  gentleman  or  a  lawyer,  

who  should  be  suddenly  called  upon  for  payment  at  a  dis-    Abbott  C.  J. 
tant   place,    after  having  provided  and  left  funds  in  the    ist&idQuet- 
/umds  of  his  banker  to  discharge  his  acceptance.    But  this  ^^^'^^ 

supposed  inconvenience  appears  to  me  to  rest  almost  wholly 
in  suggestion  and  imagination.     If  a  bill  addressed  to  a  per- 
son at  his  place  of  abode  be  accepted  generally,  I  appre- 
liend,  the  holder  may,    if  he  will  be  perverse  or  foolish 
enough  to  do  so,  take  out  a  writ  against  the  acceptor,  as 
noon  as  the  bill  becomes  due,  without  calling  at  his  house 
ilMT  payment,  in  like  manner  as  any  other  person  may  do, 
who  is  a  creditor  for  goods  sold  for  the  ordinary  supply  of 
a  family;   so  that  the  supposed  inconvenience  is  equal  in 
both  forms  of  acceptance,  but,  in  practice,  it  can  rarely 
happen  in  either;  because  the  holder,  who  neglects  to  pre- 
sent his  bill,  loses  his  recourse  against  the  drawer,  which 
no  prudent  man  will  choose  to  do.   And,  if  an  acceptance  in 
the  form  of  the  present,  mentioning  a  banking-house,  is  to 
be  deemed  a  qualified  acceptance,  I  apprehend,  the  same 
ioterpretation  must  be  given  to  the  words,  if  a  house  of  any 
other  description  be  mentioned,  such  as  the  house  of  any 
agGBt  or  friend,  or  even  the  house  or  place  of  business  of 
the  drawee,   if  he  happen  to  have  two  and  the  bill  be 
directed  to  one  of  them,  or  if  he  be  aboiit  to  change  his 
place  of  trade  or  residence,  before  the  bill  will  become  due ; 
or,  if  the  bill   be  addressed  to   him  at  his  only  place  of 
residence  or  business,  without  the  addition  of  his  place  of 
abode,  as  *^to  A.B,,  merchant,  London"     There  is,  also, 
my  Lords,  another  ground,  upon  which,  it  seems  to  me,  as 
at  present  advised,  that  I  might  answer  your  Lordships' 
first  question  in  the  negative ;  and  that  is  this :  Admitting  a 
place  of  payment  to  be  specially  designated  by  the  accept- 
ance,  I  apprehend,  that  the  money  is,  nevertheless,  due 
generally  from  the  acceptor,  and,  that,  in  an  action  against 
him,  his  readiness  to  pay  at  the  place  appointed  should  be 
advanced  by  him  as  matter  of  defence  by  a  special  plea 
averring  that  fact,  and  bringing  the  money  into  court  for 
the  plaintiff's  use,  as  in  the  common  case  of  a  plea  of  ten- 
der, 
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Young. 
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1820*        der,  (unless  indeed  he  can  excuse  himself  by  shewing,  that 
the  money  has  been  lost  by  the  intermediate  failure  of  hb 
banker,  which  is  a  point  of  so  much  doubt,  that  I  hope  to 
be  excused  from  giving  an  opinion  upon  it  at  present) ;  and^ 
according  to  the  ordinary  rules  of  pleading,  a  plaintiff  need 
not  allege  any  matter  the  want  whereof  furnishes  a  ground 
of  special  defence  only,  and  not  a  general  answer  to  hit 
demand  or  general  defeasance  of  his  right,  unless  it  be  the 
case  of  a  condition  precedent,  the  effect  whereof  is  to  poet* 
pone  the  demand  until  the  matter  of  the  condition  be  pah* 
formed;  and,  I  have  already  observed  to  your  Lordsliipe» 
that  the  words  *^  payable  at  the  house  of  Sir  J.  P.  and  Co.'' 
do  not  appear  to  me  to  be  proper  words  of  condition.    But 
I  hope  to  be  excused  from  expressing  myself  with  confix 
dence  upon  this  point,  by  reason  of  the  difficulty  there  vaay 
be  in  drawing  an  effectual  distinction  between  the  de* 
signation  of  a  place  of  payment  in  the  acceptance,  and  the 
designation  thereof  in  the  body  of  the  bill  itself,  or  in  the 
body  of  a  promissory  note  payable  upon  demand  to  the 
bearer,  as  was  the  case  of  Sanderson  v.  BtmeSf  and  one  oi 
two  others  which  have  been  cited  at  your  Lordship's  bar, 
and  in  which  it  was  decided,  that  a  presentment  of  the  note 
at  the  place  therein  designated,  was  a  condition  precedent 
to  a  right  of  action  for  the  money.     If  the  like  question 
shall  ever  arise  again,  I  shall  consider  it  with  the  utmost 
deference  and  respect  to  the  great  learning  and  talents  by 
which  those  decisions  were  pronounced,  though,  at  present, 
I  am  not,  entirely,  satisfied,  that,  even  in  the  case  of  such  a 
note,  a  readiness  to  pay  at  the  appointed  place  is  not  pro- 
perly matter  of  defence  alone.    It  is,  I  hope,  sufficient  for 
me  to  say  at  present,  that  the  words  of  the  instrument  now 
in  question  are  not  precisely  the  same,  and  that  they  are 
found  in  an  instrument  of  a  different  character,  namely,  in 
a  bill  of  exchange ;  wherein  a  time  certain  is  appointed  for 
the  payment,  and  of  which,  as  before  observed,  I  think  the 
acceptance  must  be  considered  as  given,  in  pursuance  of  an 
antecedent  duty  to  the  drawer,  assignable  by  the  custom  of 
merchants,  and  not  as  creating  a  new  duty  in  itself,  which, 
in  the  case  of  Sanderson  v.  Botoes,  the  promissory  note 
was  considered  to  do. 
4th  Question.        In  answer  to  your  Lordships'  fourth  question,  I  sliall  not 

trouble  your  Lordships  further  than  to  say,  I  am  of  o^ 

nion. 
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nion,  that  an  action  could  not  be  maintained  under  the  cir-        1820. 
cumstances  therein  mentioned,  or,  rather,  that  the  delivery  ~  t 

of  the  bill  by  the  drawer  to  the  payee,  such  bill  rtill  remain-        Rowe 
ing  in  his  hands  or  outstanding,  would  fuimish  a  defence  to      Young. 

the  action  according  to  the  case  of  Kearslake  v.  Morgan  (a),         

because,  if  the  drawer  could  be  compelled  to  pay  the  original    Abbott  C.  J. 
clebt  under  circumstances  furnishing  a  right  of  action  against   4th  Questbn. 
Ua  drawee  and  thereby  taking  his  funds  out  of  the  hands  of 
Uie  drawee,  he  might,  in  the  result,  be  found  to  pay  the 
amount  twice ;  directly  by  himself,  and  indirectly  through 
tihe  medium  of  his  drawee.  I  shall  be  understood,  my  Lords, 
to  speak  of  a  case  wherein  the  holder  has  consented  to  take 
qualified  acceptance.     I  have  clearly  intimated,  that,  in 
opinion,  he  may  refuse  to  do  so ;  and,  if  he  does  refuse, 
lie  may,  in  my  opinion,  treat  the  bill  as  dishonoured,  and  sue 
^he  drawer  upon  it. 

(a)  5  T.  R.  513. 
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If  a  witnesst 
without  ob- 
jecting to  ity 
takes  the  oath 
in  the  usual 
forniy  he  may- 
be afterwards 
asked,  whetlier 
he  thinks  the 
oath  binding 
upon  his  con-> 
science;  but 
it  is  unneces- 
sary and  irre- 
levant to  ask 
him,  if  he  con- 
siders any 
other  form  of 
oath  more 
binding,  and 
such  question 
cannot  be 
aaked. 


(IN  THE  HOUSE  OF  LORDS.) 

Opinions  given  by  the  Judges,  in  Answer  to 
certain  Questions  of  Evidence  put  to  them 
by  the  Lords  in  the  Course  of  the  Proceedings 
against  the  Queen,    and  confirmed  by  the 

.    House. 

Hj^HE  following  question  was  proposed  to  the  karnai 
Judges  by  the  House,  and  delivered  to  the  Lord 
Chief  Justice  Abbott  : 

If  a  witness  produced  in  the  courts  below,  without 
objecting  to  it,  takes  the  oath  according  to  the  usual 
form,  can  he  be  asked  whether  he  considers  the  oath 
he  has  taken,  as  binding  upon  his  conscience^  and  can 
he  be,  also,  asked,  whether  there  are  other  modes  of 
swearing  more  binding  upon  his  conscience  than  the  oath 
he  has  taken  ? 

The  Judges,  after  having  retired  for  some  time,  re- 
turned the  following  answer,  which  was  thus  delivered  by 

Abbott  C.  J.  My  Lords,  the  Judges  have  con- 
sidered the  question  proposed  to  them  by  your  Lord- 
ships, and  they  have  taken  the  liberty  to  detain  your 
Lordships  while  they  sent  for  books,  in  order  that  they 
might  consult  the  authorities  referred  to  in  the  course  of 
the  argument  before  your  Lordships.  My  Lords,  the 
Judges  are  of  opinion,  that  the  most  correct  and  proper 
time  for  asking  a  witness  whether  the  form  in  which  the 
oath,  as  about  to  be  administered  to  him,  is  one  that 
will  be  binding  upon  his  conscience,  is  before  that  oath 
is  administered;  but,  inasmuch  as  it  may  occasion- 
ally 
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-ally  faappai,  that  the  oath  will  be  administered  in  the       1820. 
usual  form  by  the  officer  of  the  Court,  before  the  atten-     N— %— ^  ^ 
tion  of  the  Court,  or  party,  or  counsel  is  directed  to  it,         q^^ 
we  think,  that  the  party  ought  not  to   be  precluded ; 
and,  therefore,  my  Lords,  in  answer  to  your  Lordships' 
first  question,  the  Judges  are  of  opinion,  that,  although 
the  witness  produced  in  a  court  of  law  shall  have  taken 
the   oath  in   the  usual  form    as  therein  administered, 
mthout  making  any  objection  to  it,  he  may,  nevertheless^ 
be,  afterwards,  asked,  whether  he  considers  the  oath  he 
has  taken  as  binding  upon  his  conscience.     I  am,  fur- 
tlier,  to  inform  your  Lordships,  that  the  Judges  are  of 
c^inion,  that,  if  the  witness,  in  answer  to  that  question, 
shall  declare  in  the  affirmative,  namely,  that  he  does 
consider  the  oath  which  he  has  taken  as  binding  upon  his 
eonscience,  he  cannot,  then,  be  further  asked,  whether 
there  be  any  other  mode  of  swearing  that  would  be  more 
binding  upon  his  conscience  than  that  which  has  been 
used.     Speaking  for  myself,  not  meaning,  thereby,  to 
pledge  the  other  Judges,  though  I  believe  their  senti- 
ments concur  with  my  own,  your  Lordships  will  allow 
me  to  speak  in  my  own  person.     I  conceive,  that,  if  a 
witness  says  he  considers  the  oath  as  binding  upon  his 
eoDftcience,  he  does,  in  effect,  affirm,  that,  in  taking  that 
oath,  be  has  called  his  God  to  witness,  that  what  he 
shall  say  will  be  the  truth,   and  that  he  has  imprecated 
the  Divine  vengeance  upon  his  head,  if  what  he  shall 
afterward  say  is  false;  and,  having  done  that,  that  it 
is  perfectly  unnecessary  and  irrelevant  to  ask  any  fur- 
ther questions. 


X  2  The 
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1820. 

The  Queen's    '  The  following  questions  were  proposed  to  the  learned 

Case.        Judges,  and  delivered  to  the  Lord  Chief  Justice : 

Sept.  I.        •    First,  whether,  in  the  courts  below,  a  party,  on  cross- 

I.  It  is  not  al-  examination,  would  be  allowed  to  represent,  in  the  state- 
lowable,  on  ^  •  i  «       i  i  ^ 

cross^xamin-    ^^i**  of  a  question,  the  contents  of  a  letter,  and  to  ask 

ation,  in  the      the  witness,  whether  the  witness  wrote  a  letter  to  any 

sutement  of  a    p^j-gQ^  ^\^  jjucli  contents,  or  contents  to  the  like  eSbct. 
question  to  a       *^  ^  '  ^  ^ 

witness,  to  re-  without  having  first  shown  to  the  witness  the  letter,  and 

present  the       having  asked  that  witness,  whether  the  witness  wrojte  that 

letter  and  to      letter,  and  his  admitting  that  he  wrote  such  letter? 

ask  the  witness       Secondly,  whether,  when  a  letter  is  produced  in  the 

^  *!  "^  1 !.       courts  below,  the  Court  would  allow  a  witness  to  be 
wrote  a  letter  ' 

to  any  person     asked,  upon  shewing  the  witness  only  a  part  bf^  or  one 

with  such  con-  qj.  more  lines  of  such  letter  and  not  the  whole  of  il^ 
tents,  or  con-         ,'  •       i  .  i  •      ^  i-" 

tents  to  the       whether  he  wrote  such  part  or  such  one  or  more  lines; 

like  effect,        and,  in  case  the  witness  shall  not  admit  that  he  did  or 

wit  outhaving  ^j^  ^^^  write  the  same,  the  witness  can  be  examined  to 

first  shown  the  ' 

witness  the  let-  the  contents  of  such  letter  ? 
ter,and  haying 

adced  him  rpj^^  Judges,  after  having  retired  for  a  short  tim^  re- 

whether  he  , 

wrote  that        turned  the  following  answer : 

letter. 

a.  Two  or  Abbott  C.  J.  My  Lords,  the  Judges  have  conferred 
letter  may  be  up<^  the  questions  propounded  to  them  by  your  Lord- 
exhibited  to  a  ships,  the  first  question  was  in  these  words.      (Here  the 

S"exhib£"  ^^^  ^^^^^  ^^^^^^  recited  the  first  question.) 

to  him  the  The  Judges  are  of  opinion,  that  that  question  most 

whole,  and  the  jjg  answered  by  them  in  the  negative ;  and  the  reason 

be  asked  whe-  ^^^  foundation  of  our  opinion  is  shortly  this.   The  oon- 

ther  he  wrote  tents  of  every  written  paper,  are,  according  to  the  ordi- 

b*r  d^    ^*  "  nary  and  well  established  rules  of  evidence,  to  be  proved 

3.  But>  if  by  the  paper  itself,  and  by  that  alone,  if  the  paper  be 

the  witness  j^  existence ;  the  proper  course,  therefore,  my  Lords,  is 

deny  that  he  »  r     r  »  7      j  i 

wrote  such       ^o  ^^  ^^^  witness,  whether  or  no  that  letter  is  of  the 

party  he  cannot 

be  ramified  as  to  the  contents  of  the  letter. 

hand- 
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land-writing  of  the  witness?  If  the  witness  admits  that         1820. 
it  is  of  his  or  her  hand-writing,  the  cross-examining      ^  —  v  —  ^ 
eounsel  may,  at  his  proper  season,  read  that  letter  as    ^^^^^^  * 
e^'dence,  and,  when  the  letter  is  produced,  then,  my 
Lords,  the  whole  of  the  letter  i&  made  evidence.     One 
of  the  reasons  for  the  rule  requiring  the  production  of 
irritten  instruments  is,  in  order  that  the  Court  may  be 
poteessed  of  the  whole.     If  the  course,  which  is  here 
proposed,  should  be  followed^  the  cross-examining  coun- 
sel may  put  the  Court  in  possession  only  of  a  part  of 
the  contents  of  the  written  paper ;  and  thus  the  Court 
nrvay  never  be  in  possession  of  the  whole,  though  it  may 
happen,  that  the  whole,  if  produced,  may  have  an  effect 
very  different  from  that  which  might  be  produced   by  a 
statement  of  a  part. 

.  My  Lords,  the  next  question  proposed  by  your  Lord- 
ships, is,  (here  the  second  question  was  stated.)     The 
Judges   beg  your  Lordships'  permission  to  divide  this 
question  into  two  parts.  ^  In  answer  to  the  first  part, 
namely,    *'  Whether,  when  a  letter  is  produced  in  the 
courts  below,    the  Court  would  allow  a  witness  to  be 
asked,  upon  showing  the  witness  only  a  part  or  one  or 
more  lines  of  such  letter,  and  not  the  whole  of  it,  whe- 
ther he  wrote  such  part  ?**     The  Judges  are  of  opinion, 
that  that  question  should  be  answered  by  them  in  the 
affirmative  in  that  form ;  but,   in  answer  to  the  latter 
part,  which  is  this,   ^^  And  in  case  the  witness  shall  not 
admit  that  he  did  or  did  not  write  such  part,  whether  he 
can  be  examined  as  to  the  contents  of  such  letter  ?"    the 
learned  Judges  answer  in  the  negative,  for  the  reason  I 
have  already  given,  namely,  that  the  paper  itself  is  to  be 
produced,  in  order  that  the  whole  may  be  seen,  and  the 
one  part  explained  by  the  other. 

The  counsel  were  called  in  and  informed,  that,  upon 
cross-examination,  counsel  cannot  be  allowed  to  repre- 
sent in  the  statement  c£  a  question  the  contents  of  a 
letter,  and  to  ask  the  witness  whether  the  witness  wrote 

X  3  a  letter 
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1 S20.  n  letter  to  any  person  with  8udi  contcnta,  or  conleiits  tc» 
-1^  -:  ^  ,  the  like  effect,  unless  the  letter  is  first  shown  t6  tiic  wit* 
Caw.  ness,  and  the  witness  is  asked  whether  he  wrote  woA 
letter,  and  admits  that  he  did  #rite  it ;  tad  dso^  iluit 
the  House  will  aUow  a  witness  to  be  asked,  upon  troaar 
examination,  upon  idiewing  such  witness  only  a  partt  er 
Mie  or  more  lines  of  such  letter,  and  not  the  whole  of  ki 
whether  he  wrote  such  part,  or  such  one  or  mt>re  lines* 
But,  if  the  witness  should  not  admit  that  he  wrote  eodi 
part,  or  such  one  or  more  lines,  the  witness  cannot  br 
examined  to  the  ^ect  of  the  contents  of  the  letter,  ua* 
less  it  is  shown  to  him,  axid  he  admits  tliat  he  wrote  it. 


Same  Day.        The  following  question  was  proposed  to  the  Judges: 
If,  on  cross-  Whether,  when  a  witness  is  cross-examined,   and, 

examination,  a  ,  i       .         i*       i  i         •  » 

witness  admits  ^po"  the  production  of  a  letter  to  the  witness  under 

a  letter  to  be     cross-examination,  the  witness  admits  that  he  wrote  that 

. .'  *?  "      letter,  the  witness  can  be  examined  in  the  courts  below* 

writmg,  he  '  ^ 

cannot  be  ques-  whether  he  did  not,  in  such  letter,  make  statements  such 

tioned  by  ^  ^\^q  counsel  shall,  by  questions  addressed  to  the  wit- 

counsel  whe-  ,  11.  11 

ther  state-         T^ess,  enquire  are  or  are  not  made  therem ;  or  whether 

ments,  such  as  the  letter  itself  must  be  read  as  the  evidence  to  manifest 

e  counse        ^^^^  ^^^^j^  statements  are  or  are  not  contained  therein : 

may  suggest,  ^  ' 

are  conuined     and  in  what  stage  of  the  proceedings,  according  to  the 

m  It,  but  the     practice  of  the  courts  below,  such  letter  could  be  required 

whole  letter 

must  be  read     ^V  Counsel  to  be  read,  or  be  permitted  by  the  Court 
in  evidence.       below  to  be  read  ? 
2*  In  the 

ofprocecdinr  ^^^  Judges,  after  having  retired  for  a  short  time,  tt^ 
such  letter        turned  the  following  answer : 

must  be  read 

as  part  of  the  cross-examining  counsel's  case.  The  Court,  however,  may  permit 
it  to  be  read  at  an  earlier  period,  if  the  coun:»el  suggest  that  he  wishes  to  have  the 
letter  immediately  rad,  in  order  to  found  certain  qnestions  upon  it,  consideriiig  k, 
however,  as  part  of  ^e  evidence  of  the  counsel  proposing  such  a  course,  and  subject 
t»  the  consequences  thereoH 

Abbott 
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Abbott  C.  J.    My  Lords,  the  Judges  have  conferred        rS20. 
upon  the  questions   last   proposed   to  diem   by  your  o  ^^ 

I^irdships :  the  first  part  of  your  Lordships'  question         CMe. 
is  in  these  words:  **  Whether,  when  a  witness  is  cross- 
examined,  and,  upon  the  production  of  a  letter  to  the 
irkiiess  under  cross-examination,  the  witness  admits  thit 
he  wrote  that  letter,  the  witness  can  be  examined  in 
the  courts  below,  whether  he  did  or  did  not,  in  such 
l^tter^  make  statements  such  as  the  counsel  shall,  by 
*<]iiestion8  addressed  to  the  witness,  enquire  are  or  aee 
not  made  therein ;  or  whether  the  letter  itself  must  be 
read  as  the  evidence,  to  manifest,  that  soch  statements 
are  or  are  not  contained  in  the  letter  ?'     My  Lords,  in 
answer  to  this  part  of  your  Lordships'  question,  I  am  to 
infinrm  your  Lordships,  that  the  Judges  are  of  opinion, 
in  the  case  propounded,  that  the  counsel  cannot,  by 
questions  addressed  to  the  witness,  enquire  whether  or 
no  such  statements    are  contained  in  the  letter ;    but, 
that  the  letter  itself  must  he  read  to  manifest  whether 
such  statements  are  or  are  not  contained  in  that  letter. 
My  Lords,  in  delivering  this  opinion  to  your  Lordships, 
the  Judges  do  not  conceive  that  they  are  presuming  to 
dEsT  to  your  Lordships  any  new  rule  of  evidence,  now, 
fi>r  the  first  time,  introduced  by  them ;  but,  that  they 
found  their  opinion  upon  what,  in  their  judgment,  is  ^ 
rule  of  evidence  as  old  as  any  part  of  the  common  law 
of  JS»g/aii^  namely,  that  the  contents  of  a  written  in- 
strument, if  it  be  in  existence,  are  to  be  proved  by  that 
instrument  itself,  and  not    by  parol   evidence.      The 
latter  part  of  your  Lordships'   question  is,  "  In  what 
stage  of  the  proceedings,  according  to  the  practice  of 
the    courts    below,  such  letter   could   be   required   by 
counsel    to   be    read   or   be  permitted    by   the   court 
below  to  be  read?"      My  Lords,  in  answer  to  this, 
I  am  to  inform  your  Lordships,  that  the  Judges  are  of 
opinion,  according  to  the  ordinary  rule  of  proceeding 
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1820.        in  the  courts  below,  the  letter  is  to  be  read  as  the  evi* 
ThOuKDr'    dence  of  the  cross-examining  counsel,  as  part  of  his  evi- 
Caie.         dence  in  his  turn,  after  he  shall  have  opened  his  case ; 
that  that  is  the  ordinary  course;  but  that,  if  the  coun- 
sel, who  is  cross-examining,  suggests  to  the  Court  that 
he  wishes  to  have  the  letter  read  immediately,  in  order 
that  he  may,  after  the  contents  of  that  letter  shall  have 
been  made  known  to  the  Court,  found  certain  questions 
upon  the  contents  of  that  letter,  to  be  propounded  to 
the  witness,  which  could  not  well  or  effectually  be  done 
without  reading  the  letter  itself,  that  becomes  an  ex- 
cepted case  in  the  courts  below,  and,  for  the  convenient 
administration  of  justice,  the  letter  is  permitted  to  be 
read  at  the  suggestion  of  the  counsel,  but  considering  il^ 
however,  as  part  of  the  evidence  of  the  counsel  propos- 
ing it,  and  subject  to  all  the  consequences  of  having 
such  letter  considered  as  part  of  his  evidence. 

The  counsel  were  called  in,  and  were  informed,  that 
when  a  witness  is  cross-examined,  and  upon  the  pro- 
duction of  a  letter  to  the  witness  under  cross-examin- 
ation, the  witness  admits  he  wrote  that  letter,  the  witness 
cannot  be  exammed,  whether  he  did  or  did  not,  in  such 
letter,  make  statements  such  as  the  counsel  shall,  by 
questions  addressed  to  the  witness,  enquire  are  or  are 
not  made  therein;  but  that  the  letter  itself  must  be  read 
as  the  evidence,  to  manifest  that  such  statements  are  ot 
^  are  not  contained  therein ;   and,  further,  that  it  is  the 

opinion  of  the  House,  that,  in  the  regular  course  of 
proceeding,  the  letter  ought  to  be  read  after  the  counsel 
cross-examining  shall  have  opened  his  case ;  but  that 
the  House  will,  upon  the  request  of  such  counsel, 
stating  that  it  is  expedient  for  the  purpose  of  his  more 
effectually,  in  the  course  of  his  cross-examination,  pro- 
pounding further  questions  necessary  for  the  interest  of 
his  client,  permit  such  letter  to  be  read,  subject  to  all  the 
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consequences  of  having  such  letter  considered  as  part       1820. 

of  his  evidence.  J^     -  '  \ 

The  Quern's 

Case. 


The  Ijord  Chancellor j  by  leave  of  the  House,  stated,       Sept.  %• 
in  their  presence,  that  a  reference  having  been  made  by 
tihe  learned  counsel  for  her  Majesty,   at  the  close  of 
^resterdajr's  proceedings,  to  the  trial  of  the  Duchess  of 
JSngston,  where  it  was  stated  that  a  letter  had  been 
presented  to  a  witness  {Judith  Phillips)  on  cross-examin- 
ation, and  having  been  acknowledged  by  her  to  be  her 
liand-writing,  had  been   afterwards  read  in  evidence^ 
ttoi  as  part  of  the  Defendant's  case.     His  Lordship  had 
once  referred  to  the  printed  trial,  and  had  compared 
the  statement  contained  in  that  with  the  journals  of 
their  Lordships'  House ;    and   his   Lordship   read  at 
length  the  proceedings  touching  the  same,  both  as  they 
appeared  in  the  printed  trial  and  upon  the  journals  of 
the  House:    after  which  the  counsel  were  informed, 
that,   in  the  opinion   of  the  House,    the  proceedings 
touching  the  said  letter,  as  set  forth  in  the  printed  trid, 
did  not  appear  to  establish,  or  destroy,  or  affect  the 
opinion  delivered  by  the  learned  Judges  to  the  House 
yesterday;  and  that,  according  to  the  proceedings  as 
they  appeared  upon  the  journals  of  the  House,  there 
waB  no  statement  whatever,  there,  to  show  that  the  letter 
was  ever  read ;  therefore,  the  House  was  of  opinion,  in 
die  present  case,  to  adhere  to  the  rule  as  laid  down 
yesterday. 
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Caie. 

Sept.  5. 

If»  on  cross- 
examinitiont 
it  IS  propoied 
to  ascertain  of 
a  witness  whe- 
ther he  has 
made  repre- 
sentations of 
any  particular 
nature»  imme- 
diately after 
being  asked 
whether  he 
made  any 
representation 
he  must  be 
asked  whether 
he  made  the 
representation 
by  parol  or  in 
writing. 


The  following  question  was  proposed  to  the  Judges : 
Whether,  according  to  the  established  practice  in  the 
courts  below,  counsel  cross-examining  are  entitled,  if 
the  counsel  on  the  other  side  object  to  it,  to  ask  a  wit- 
ness whether  he  has  made  representations  of  a  parti- 
cular nature^  not  specifying  in  his  question  whether 
the  question  refers  to  representotions  in  writing  or  jhl 
words? 

The  Judges,  after  having  retired  for  a  short  tioie^ 
returned  the  following  answer : 

Abbott  C  J«  My  Lords,  the  Judges  have  conferred 
upon  the  question  prc^)osed  to  them  by  your  Lordships. 
My  Lords,  the  Judges  find  a  difficulty  to  give  a  distinct 
answer  to  theqjuestion  thus  proposed  by  your  Lordshipsi 
either  in  the  af&rmative  or  negative,  inasmuch  as  we  ass 
not  aware  that  there  is,  in  the  courts  below,  any  esta* 
falished  practice  which  we  can  state  to  your  Lordships 
as  distinctly  referring  to  such  a  question  propounded  by 
counsel  on  cross-examination,  as  is  here  contained; 
that  is,  whether  the  counsel  cross-examining  are  entitled 
to  ask  the  witness  whether  he  has  made  such  represent- 
ation ;  for  it  is  not  in  the  recollection  of  any  one  of  us 
that  such  a  question,  in  those  words,  namely,  **  whether 
a  witness  has  made  such  and  such  representation,''  has 
at  any  time  been  asked  of  a  witness.  Questions,  how- 
ever, of  a  similar  nature  are  frequently  asked  at  nid 
priuSf  referring  rather  to  contracts  and  agreements,  or 
to  supposed  contracts  and  agreements,  than  to  declar- 
ations of  the  witness ;  as,  for  instance,  a  witness  is  often 
asked,  whether  there  is  an  agreement  for  a  certain  price 
for  a  certain  article,  —  an  agreement  for  a  certain  defi- 
nite time, — a  warranty,  —  or  other  matter  of  that 
kind,  being  a  matter  of  contract ;  and,  when  a  question 
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of  that  kind  bos  been  asked  at  nisiprim^  the  ordinary         1880. 
course  has  been  for  the  counsel  on  the  other  side,  not  to    2,  ^  ^' . 
otgect   to  the  question  as   a  question   that  could. not         c^ae. 
properly  be  put,  but  to  interpose,  on  his  own  behalf, 
unother  uitermediate  question ;  namely,  to  ask  the  wit- 
Jieas  whether  the  agreement  referred  to  in  the  question 
originally  proposed  by  the  counsel  on  the  other  side^ 
'Was  or  was  not  in  writing;  and,  if  the  witness  answers 
ihmt  it  was  in  writing,   then  the  enquiry  is  stopped, 
l)ecause  the   writing  must   be  itself  produced.  —  My 
Xiords,    therefore,    although  we  cannot  answer    your 
Lordships'  question  distinctly  in  the  affirmative  or  the  ne«- 
gative^  for  the  reason  I  have  given,  namely,  the  want  of 
an  established  practice  referring  to  such  a  question  by 
counsel ;   yet,  as  we  are  all  of  opinion  that  the  witness 
cannot  properly  be  asked,  on  cross-examination,  whether 
he  has  written  such  a  thing,   (the  proper  course  being 
to  put  the  writing  into  his  hands,   and  ask  him  whether 
it  be  his  writing,)  considering  the  question  proposed 
to  us  by  your  Lordsliips,  with  reference  to  that  principle 
of  law  which  requires  the  writing  itself  to  be  produced, 
and  with  reference  to  the  course  that  ordinarily  takes 
place  'on  questions  relating  to  contracts  or  agreements, 
we,  each  of  us,  think,  that  if  such  a  question  were  pro- 
pounded before  us  at  nisi  priusy   and  objected  to,  wc 
should  direct  the  counsel  to  separate  the  question  into 
its  parts.  —  My  Lords,  I  find  I  have  not  expressed 
nyself  with  the  clearness  I  had  wished,  as  to  dividing 
the  question  into  parts.     I  beg,  therefore,  to  inform  the 
House,  that,  by  dividing  the  question  into  parts,  I  mean, 
that  the  counsel  would  be  directed  to  ask  whether  the 
representation  had  been  made  in  writing  or  by  words. 
If  he  should  ask,  whether  it  had  been  made  in  writing, 
the  counsel  on  the   other   side  would   object    to  the 
question  ;  if  he  should  ask  whether  it  had  been  made  by 
words,  that  is,  whether  the  witness  had  said  so  and  so, 

the 
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1820.        the  counBel  would  undoubtedly  have  a  right  to  put  that 
TTi  6uiL»l'    question,  and  probably  no  objection  would  be  made 


The  counsel  were  called  in,  and  were  informed,  that 
if,  on  cross-examination,  they  enquired  of  a  witness 
whether  he  had  made  representations  of  any  particalar 
nature^  stating  the  nature  of  those  representations,  they 
must,  in  their  enquiries,  ask  the  witness,  first,  **  whether 
he  made  the  representations  by  parol  or  in  writing/' 

The  Attomey-Gfeneral  of  the  Queen  enquhred, 
whether  he  was  to  understand,  before  he  had  asked 
whether  the  witness  made  any  representations,  he  was  to 
ask  whether  it  was  in  writing. 

The  counsel  was  informed  that  he  might  put  the 
question,  referring,  in  the  mode  of  putting  it,  to  a 
representation  by  parol ;  or,  that  where  a  question  of 
that  kind  was  put,'  the  counsel  on  the  other  side  vnk 
justified  by  the  practice  in  breaking  in  upon  the  course 
of  the  cross-examination  so  far  as  to  put  the  qnestioi^ 
whether  the  declaration,  if  made,  was  by  parol  or  in 
writing. 


Sept.  6.  T^^^  following  questions  were  proposed  to  the  judges : 

If,  on  the  trial  First,  If,  upon  the  trial  of  an  action  brought  by  A» 
of  an  action      (Plaintiff)  against  B.  (Defendant),  a  witness  examined 

or  indictment,  ,  ^    i      tm  .     .«.  .     ..       ■ 

a  witness  ex-    ^^  ^®  P'^  ^^  ^^  Plamti^  upon  cross-exammation  by 

amiaed  on  the 

part  of  the  Plaintifi*  or  prosecutor,  upon  cross-examination  by  Defendant's 
counsel,  states  that  at  a  time  specified  he  told  ^.  that  he  was  one  of  the 
witnesses  against  the  Defendant,  and  being  re-examined  by  the  Plaintiff's  or 
prosecutor's  counsel,  states  what  induced  him  to  mention  this  to  ji^^  the 
Plaintiff's  or  prosecutor's  counsel  cannot  further  re-examine  the  witness  as  to  such 
conversation,  eyen  as  far  only  as  it  related  to  his  being  one  of  the  witnesses  :  hf 
eight  Judges  against  one,  (Arj/  J*  dujentUmte,)  and  confirmed  by  the  House* 

the 
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ihe  Defendant's  counsel,  had  stated,  in  answer  to  a        1820. 
question  addressed  to  him  by  such  counsel,  that,  at  a   _""  " "~  , 
time  specified  in  his  answer,  he  had  told  a  person  named         case. 
C.  jD.  that  he  was  one  of  the  witnesses  against  the  De- 
fendant, and,  being  re-examined  by  the  Plaintifi^'s  coun- 
sel, had  stated  what  induced  him  to  mention  to  C  D. 
what  he  had  so  told  him,  and  the  counsel  of  the  Plain- 
tiff should  propose  further  to  re-examine  him  as  to  the 
<3on:versation  between  him  and  C  £>.  which  passed  at  the 
fiiiie  specified  in  his  former  answer,  as  far  only  as  such 
conversation  related  to  his  being  one  of  the  witnesses ; 
X¥OuId  such  counsel,  according  to  the  rules  and  practice 
observed  in   the  courts  below,  with  respect  to  cross- 
examination  and  re^examination,  be  entitled  so  further 
to  re-examine  such  witness;  and,  if  so,  would  he  be 
entitled  so  further  to  re-examine,  as  well  with  respect 
to  such  conversation  relating  to  his  being  one  of  the 
witnesses  against  B,  as  passed  between  him  and  C.  £). 
at  the  time  specified  after  he  had  told  him  that  he  was 
to  be  one  of  the  witnesses,  as  with  respect  to  such  con- 
versation as  passed  before  he  had  so  told  him  ? 

Second,  If,  upon  the  trial  of  an  indictment  against 

if.,  a  witness  examined  upon  the  part  of  the  crown  had 

stated  upon  cross-examination  by  the  counsel  of  A.,  in 

answer  to  a  question  addressed  to  him  by  such  counsel, 

that,  at  a  time  specified  in  his  answer,  he  had  told  a 

person  named  C.  X).  that  he  was  one  of  the  witnesses 

against  A.^  and  being  re-examined  by  the  counsel  for 

the  crown,  had  stated  what  induced  him  to  mention  to 

C.  2>.  what  he  had  so  told  him,  and  the  counsel  for  the 

crown  should  propose  further  to  re-examine  him  as  to 

the  conversation  which  passed  between  him  and  C  X). 

at  the  time  specified  in  his  former  answer,  as  far  only 

as   such  conversation  related  to  his  being  one  of  the 

witnesses^  would  such  counsel  be  entitled  so  further  to 

re-examine  him;   and,  if  so,  would  he  be  entitled  so 

further 
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1820.       iiirther  to  reexamine  ai  weU  with  respect  to  inch  can^ 
versation,  relating  to  lus  being  cue  of  the  wHm 


0,^1^        against  A*,  which  passed  between  him  and  GDa^ibiff 


time  specified  after  he  had  told  htm  that  he  waa  Iki  be 
one  of  the  witnesses,  as  with  respect  to  such  coHtai— 
tiofi  as  passed  before  he  had  so  told  him  ? 

The  Judges  having  retired,  returned,  after  some  lime^ 
when,  the  House  being  informed  that  the  Judges  diSanA 
in  their  opinion  as  to  the  answer  to  be  giiwn  to  Ae 
questions  pnoposed  to  them,  they  proceeded  to  delifvr 
their  opinions  seriatim. 

Richardson  J*  delivered  his  opinion  upcm  both 
questions  in  the  negative,  and  referred  to  the  reasons  Idi 
be  delivered  by  the  Lord  Chief  Justice  of  the  Kim^ 
Bench. 

Bsar  J.  delivered  his  opinion  upon  both  qnestioiii 
in  the  affirmative,  and  gave  his  reasons. 

GarrowB.  BureoughJ.  HolroydJ.  Graham  B. 
Richards  C.  B.  and  Dallas  C.  J.  severally  deliveisd 
their  opinion  on  both  questions  in  the  negative,  and 
referred  to  the  reasons  to  be  delivered  by  the  Laid 
Chief  Justice  of  the  King's  Bench.  Then  the  Lord 
Chief  Justice  of  the  King's  Bench  delivered  his  opinioH 
upon  both  questions  in  the  negative,  and  gave  his  re%» 
sons,  in  which  he  stated  he  was  desired  by  the  ot^or 
Judges,  except  Mr.  Justice  Bestj  to  say  that  they  ooH^ 
curred. 

Abbott  C.  J.  My  Lords,  I  agree  with  the  other 
Judges  in  considering  the  two  questions  proposed  to  va 
by  yoar  Lordships  to  be,  with  reference  to  the  poinl 
W  whieh  our  opinion  has  been  asked,  substantially  00% 

and 
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and  thai  question,  as  proposed  by  the  Hoase,  coDtaina        1820. 
these  words,    '*  the   witness  being  re-examined,   had    1/^^  ^'  ^l 
Mated  what  induced  him  to  mention  to  C  £>•  what  he         ^^^^ 
bad  so  told  him;"  by  which,  I  understand,  that  the 
triuiesa  had  fully  explained  his  whdle  motive  and  in- 
duoement  to  inform  C.  D.  that  he  was  to  be  one  of  the 
witnesses;  and,  so  understanding  the  matter,  and  there 
being  no  ambiguity  in  the  words,  **  I  am  to  be  one  of 
the    witnesses,''  I  think  th«'e  is  no  distinction  to  be 
made  between  the  previous  and  subsequent  parts  of  the 
oonrersation,  and  I  think  myself  bound  to  answer  your 
Xiordships'  question  in  the  negatiye* 

I  think  the  counsel  has  a  right,  upon  re-^xamination, 
^o  adc  all  questions,  which  may  be  proper  to  draw  forth 
imn  explanation  of  the  sense  and  meaning  of  the  expres- 
sions used  by  the  witness  on  cross-examination,  if  they 
\ft  in  themselves  doubtful,  and,  also,  of  the  motive,  by 
which  the  witness  was  induced  to  use  those  expressions ; 
bat,  I  think,  he  has  no  right  to  go  further,  and  to  in- 
trodooe  matter  new  in  itself,  and  not  suited  to  the  pur- 
pose of  explaining  either  the  expressions  or  the  motives 
of  the  witness.     And,  as  many  things  may  pass  in  one 
and  the  same  conversation  relating  to  the  subject  of  the 
coQTersation,  (as,  in  the  case  put  by  your  Lordships,  the 
dfidaration  of  a  witness  that  he  was  to  be  a  witness  in 
a  cause  or  prosecution,)  which  do  not  relate  to  his 
motive  or  to  the  meaning  of  his  expressions,  I  think, 
the  counsel  is  not  entitled  to  re-examine  to  the  con«- 
versation  to  the  extent  to  which  such  conversation  may 
idate  to  his  being  one  of  the  witnesses,  which  b  the 
point  proposed  in   your  Lordships'  question  to  the 
Judges. 

And  I  distinguish  between  a  conversation  which  a 
witness  may  have  had  with  a  party  to  the  suit,  whether 
criminal  or  civil,  and  a  conversation  with  a  third  person. 
The  conversations  of  a  party  to  the  suit,  relative  to  the 

subject 
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1820*  subject  matter  of  the  suit,  are,  in  themselves,  evidence 
-1^  ^  -\  against  him  in  the  suit^  and,  if  a  counsd  chooses  to 
Case,  ask  a  witness  as  to  any  thing  which  may  have  been  said 
by  an  adverse  party^  the  counsel  fot  that  party  has  a 
right  to  lay  before  the  Court  the  whole  tirhich  was  said 
by  his  client  in  the  same  conversation ;  not  only  so  much 
as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but,  even  matter  not  properly 
connected  with  the  part  introduced  upon  die  previous 
examination,  provided  only,  that  it  relate  to  the  suIh 
ject  matter  of  the  suit ;  because  it  would  not  be  just  to 
take  part  of  a  conversation  as  evidence  against  a  pisrty^ 
without  giving  to  the  party,  at  the  same  time,  the  bisn^ 
of  the  entire  residue  of  what  he  said  on  the  same  occfr* 
sion.  But  the  conversation  of  a  witness  with  a  Mrd 
person  is  not  in  itself  evidence  in  the  suit  against  any 
par^  to  the  suit.  It  becomes  evidence  only  as  it  mi^ 
effect  the  character  and  credit  of  the  witness,  which' mqr 
be  a£kcted  by  his  antecedent  declarations,  and  .by  .the 
motive,  under  whidi  he  made  them ;  but,  when  once  all 
which  had  constituted  the  motive  and  inducement,  and 
all  which  may  show  the  meaning  of  the  words  and*de- 
clarations  has  been  laid  before  the  Court,  the. Court 
becomes  possessed  of  all  which  can  a£Fect  the  character  or 
credit  of  the  witness,  and  all  beyond  this  is,  in  my  opi- 
nion,  irrelevant  and  incompetent.  On  these  grounds  I 
feel  called  upon  to  answer  your  Lordships'  question  in 
the  negative. 

The  counsel  were  called  in,  and  were  informed  by  the 
Liord  Chancellor,  that  the  question  which  gave  rise  to 
the  above  discussion  coidd  not  be  put. 


The 
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1 820. . 

The  following    questions  were  proposed    by  their     ^  '~  ^  "  '^ 
Lordships  to  the  learned  Judges,  and  were  delivered  to       ^q^^^ 
the  Lord  Chief  Justice.  October  7. 

First,  If,  in  the  courts  below,  a  witness,  examined  in  i.  If  a  wit- 
chief  on  the  part  of  the  PlaintiflF,  beinir  asked  whether  p«M  «««"iied 
.  ,  in  chief  on  the 

he  remember&d  a  quarrel  taking  place  between  A.  and  ^^j^  of  the 

B.,  answered,  that  he  heard  of  a  quarrel  between  them,  Plaintifi;  bein^ 
bttt  be  did  not  know  the  cause  of  it ;  and  such  witness  ^  ^niembcre 
was  not  asked,  upon  his  cross-examination,  whether  he  a  quarrel 

had  or  had  not  made  a  declaration  stated  in  the  ques-  f**^*"8^  P^ce 

•  1*1  ^.  i-t  f  between  A, 

Cion  touchmg  the  cause  of  it ;  and,  in  the  progress  of  and  B^  an- 

the  defence,  the  counsel  for  the  Defendant  proposed  to  »weri,  that 
examine  a  witness  to  prove  that  the  other  witness  had  ^£  ^  nuarrel 
viade  such  a  declaration  to  him  touching  the  cause  of  between  them, 

such  quarrel,  in  order  to  prove  his  knowledge  of  the  ^"'      *  °®^ 
n    1  T  .        /»    1      "tnow  the 

of  the  quarrel :  according  to  the  practice  of  the  cause  of  it, 


courts  below,  would  such  proof  be  received  ?  *"<!  ««ch  wit- 

Sectindly,  If,  in  the  courts  below,  a  witness,  examined  ^  ^       j^j^ 
in   chief  on  the  part   of  the   Plaintiff,   being    asked  cross-examln- 
-whether  he  remembered  a  quarrel  takinir  place  between  ?^**?°'  whether 
A.  and  iS.,  answered,   that  he  did  not   remember  it ;  not  made  a  de- 
and  such  witness  was  not  asked  on  his  cross-examin-  claration  stated 
adon,  whether  he  had  or  had  not  made  a  declaration  touching  the 
stated  in  the   question   respecting  such  quarrel;   and,  cause  of  the 
in  the  progress  of  the  defence,  the  counsel  for  the  De-  ^"*"* » *  * 

*      *^  '         ^  counsel  for  the 

fendant  proposed  to  examine  a  witness  to  prove,  that  Defendant 

the  other  witness  had  made  such  a  declaration,  in  order  cannot,morder 

to  prove  such 

witness's 
knowledge  of  the  cause  of  the  quarrel,  afterwards  examine  a  witness  to  prove  that  the 
other  witness  has  made  such  a  declaration  to  him  touching  the  cause  of  such  quarrel. 
ft.  If  a  witness  examined  in  chief  on  the  part  of  the  Plaintiff,  being  asked 
whether  he  remembers  a  quarrel  taking  place  between  A,  and  B.^  answers,  that 
lie  does  not  remember  it,  and  such  witness  is  not  asked,  on  his  cross-examination, 
whether  he  has  or  has  not  made  a  declaration  stated  in  the  question  respecting 
toch  quarrel,  the  counsel  for  the  Defendant  cannot,  in  order  to  prove  that  such  ^tness 
mnst  remember  the  quarrel,  afterwards  examine  a  witness  to  prove  that  the  other 
%itaess  has  made  such  a  declaration. 

Vol.  II.  T  to 
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1820.        to  prove  that  ke  roust  remember  it:  according  to  the 

2,^^  ''    ,  practice  of  the  courts  below,  would  such  proof  be  re- 
The  Queen's  ^  .     ,  ^  ^ 

C^ae.       ceived  ? 

The  Judges  desired  leave  to  withdraw,  which  tbejr 
did ;  on  their  return, 

Abbott  C.  J.  delivered  the  following  answer  to  the 
House.  My  Lords,  the  Judges  have  considered  the 
questions  proposed  to  them  by  your  Lordships.  One  of 
those  questions  is  in  these  words.  (Here  the  Lord  Chief 
Justice  read  the  first  question.)  The  Judges  are  of  opi* 
nion,  roy  Lords,  that  this  question  must  be  answered  by 
them  in  the  negative.  The  question  proposed  to  th6  wit- 
ness, upon  his  cross-examination,  is,  do  you  remember? 
That  question  applies  itself  to  the  time  of  the  examination; 
and  many  things  may  have  taken  places  and  conversation 
may  have  been  held  upon  them  at  one  season  by  persons 
of  the  strictest  honour  and  integrity,  which  may,  at 
another  season,  be  absent  from  their  memory.  It  must  be 
in  the  knowledge  and  experience  of  every  man,  that  a 
slight  hint  or  suggestion  of  some  particular  matter 
connected  with  a  subject,  puts  the  faculties  of  the  mind 
in  motion,  and  raises  up  in  the  memory  a  long  train  of 
ideas  connected  with  that  subject;  which,  until  that 
hint  or  suggestion  was  given,  were  wholly  absent  finom 
it.  For  this  reason,  the  proof,  that,  at  a  time  past,  a 
witness  has  spoken  on  any  subject,  does  not,  in  our 
opinion,  lead  to  a  legitimate  conclusion  that  such  wit^ 
ness,  at  the  time  of  his  examination,  had  that  sulyect 
present  in  his  memory ;  and,  to  allow  the  proof  of  his 
former  conversation  to  be  adduced  without  first  interro- 
gating him  to  that  conversation,  a^nd  reminding  him  of 
it,  would,  in  many  cases,  have  an  unfair  efiect  upon  him 
and  upon  his  credit,  and  would  deprive  him  of  that 
reasonable  protection,  which  it  is,  in  my  opinion,  the 
duty  of  every  Court  to  afford  to  every  person  who  iqp- 

pears 
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pears  as  a  witness  on  the  one  side  and  on  the  other.        1820. 
According,  therefore,  to  the  practice  of  the  courts  below,    /,  ^-  '   '  y 
a  witness  is  asked,  on  cross-examination,  whether  he  has        case. 
made  a  declaration  or  held  a  conversation ;  and,  such 
previous  question  is  considered  as  a  necessary  foundation 
for  the  contradictory  evidence  of  the  declaration  or  con- 
versation to  be  adduced  on  the  other  side.  I  must,  how- 
ever, my  Lords,  take  the  liberty  to  add,  that,  in  any  grave 
or  serious  case,  if  the  counsel  had,  on  his  cross-examin- 
ation, omitted  to  lay  the  necessary  foundation  in  the  way 
in  which  I  have  mentioned,    the  Court  would,  of  its 
own  authority,  call  back  the  witness,  in  order  to  give 
Ibe  counsel  an  opportunity  of  laying  the  required  found- 
ation, by  putting  his  questions  to  the  witness,   although 
the  counsel  had  not  before  asked  them :    it  being  much 
better  to  permit  the  order  and  regularity  of  the  pro- 
ceedings as  to  time  and  season  to  be  broke  in  upon, 
than  to  allow  irrelevant  or  incompetent  evidence  to  be 
received. 

My  Lords,  this  being  the  opinion  of  the  Judges  upon 
the  question,  which  I  have  taken  the  liberty  to  read  to 
the  House,  it  will  follow  as  a  consequence,  your  Lord- 
ships will  be  aware,  that  to  the  other  question,  which 
applies  itself  to  the  witness's  knowledge  of  a  particular 
fiict^  the  same  answer  in  the  negative  must  be  given ; 
andy   in   addition   to   the   reasons  with  which   I   have 
troubled  your  Lordships  on  the  first  question,  it  may 
also  be  added,  where  the  question  proposed  regards  the 
witness's  knowledge,  that,  although  a  witness  may  have 
mentioned  a  fact  in  ordinary  conversation  at  a  former 
period,  it  does  not  follow,  that  he  may  have  that  which, 
in  a  court  of  law,  can  be  considered  as  knowledge  of  the 
fiict.     A  fact  is  often  mentioned  in  conversation  from 
the  representation  of  others,  without  such  a  knowledge 
of  it  as  can  enable  a  person  to  say  in  a  court  of  law,  I 
know  the  fact. 

Y  2  The 
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.^/  o  ^   ,  The  following  questions  were  proposed  to  the  learaed 

Case.  Judges. 

October  17.  First,  I^  in  the  trial  of  an  indictment  for  a  capital 

X.  If,  on  the  offence,  or  any  crime,  evidence  had  \)eei\  given,  upon  the 

dktment'for'  cross-examination  of  witnesses  examined   in   chief  in 

any  crime,  support  thereof,  from  which  it  appeared,  A,  £.,  not  ex- 

viodence  has  amined  as  a  witness,  had  been  employed,  by  the  party 

on  the  cross-  preferring  the  indictment,  as  an  agent  to  procure  and 

examination  of  examine  evidence  and  witnesses  in  support  of  the  in- 

^^^^2^^  1^    '  dictment,  and  the  party  indicted  should  propose*  in  the 

chief  in  sup-  course  of  the  defence,  to  examine  C  D.  as  a  witness  to 

pat  of  the  ^^^^^  ^^^  J  Q   1^3  J  offered  a  bribe  to  JB.  JF.,  in  order 

mdictroent, 

from  which  it    ^^  induce  him  to  give  testimony  touching  the  matter  in 

appears  that  the  indictment  (£.  F.  not  being  a  witness  examined  in 

amined  as  a*'  support  of  the  indictment,  or  examined  before  it  was  so 

witness,)  has  proposed  to  examine  C  D.) :  would  the  courts  below,  ao- 

b"dir"^c!^  cording  to  their  usage  and  practice^  allow  CD.  to  be 

-cutor  as  an 

agent  to  procure  and  examine  evidence  and  witnesses  in  support  of  the  indict* 
ment,  the  party  indicted  is  not  permitted  to  examine  CD.  as  a  witnett  t» 
^prove,  that  jf,  B,  has  offered  a  bribe  to  E.  F,  in  order  to  induce  him  to  giVB 
testimony  touching  the  matter  in  the  indictment,  (E,  F»  not  being  a  witneip 
^examined  in  support  of  the  indictment,  nor  examined  before  it  was  so  proposed 
to  examine  C.I). ) 

a.  If,  in  the  trial  of  an  indictment  for  any  crime,  evidence  has  been  given  upw 
the  cross-examination  of  witnesses  examined  in  chief  in  support  of  the  indictmestf 
from  which  it  appears  tliat  ji*  B.  (not  examined  i^s  a  witness,)  has  been  eDipIoyed 
by  the  prosecutor  as  an  agent  to  procure  and  examine  evidence  and  witnesses  in  top- 
port  of  the  indictment,  the  party  indicted  is  not  permitted  to  examine  G.  A  at  a 
witness  to  prove  that  ji.  B.  has  offered  him  a  bribe,  to  induce  him  to  bring  to  A.  B, 
papers  belonging  to  the  party  indicted,  (G.  H.  not  having  been  examined  as  a  witness 
in  support  of  the  indictment.) 

3*  On  a  protecution  for  a  crime,  the  proof  whereof  is  supposed  to  consist  wholly 
or  in  part  of  evidence  of  a  conspiracy  entered  into  by  the  party  then  indicted,  and 
under  trial,  so  that  the  conspiracy  is  to  be  given  in  evidence  against  him,  —  geneial 
evidence  of  the  existence  of  the  conspiracy  charged,  may  be  received  in  the  first 
'  instance,  though  it  cannot  affect  such  Defendant,  unless  brought  home  to  him  or  t» 
an  agent  employed  by  him. 

4*  The  same  rule  apph'es,  if  a  Defendant  seeks  by  such  general  evidence*  in  the 
first  instance,  to  affect  the  prosecutor  with  a  conspii;acy  to  suborn  witnesses  for  the 
destruction  of  his  defence,  provided  the  proposed  evidence  be  previously  opened  t» 
the  Court,  as  in  the  case  of  a  prosecution  to  be  proved  by  conspiracy. 

.examintd 
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examined  for  the  purpose  aforesaid;  or  could  such  wit-        1820. 

ness,  according  to  law  be  so  examined,  if  the  counsel   ^  '  ^        , 

°  .  ,  The  Queen  s 

employed  ip  support  of  the  prosecution  objected  to  such        qj^, 

examination  ? 

Secondly,  If,  in  the  trial    of  an  indictment  for  a 
capital  ofience  or  other  crime,  evidence  had  been  given, 
upon  the  cross-examination  of  witnesses  examined  in 
chief  in  support  thereof,  from  which  it  appeared,  that 
A.  B.J  not  examined  as  a  witness,  had  been  employed  by 
^e  party  preferring  the  indictment  as  an  agent  to  pro- 
cure and  to  examine  evidence  and  witncssess  in  support 
of  the  indictment,  and  the  party  indicted  should  propose, 
iTi  the  course  of  the  defence,  to  examine  G.H.  as  a 
"fitness,  to  prove,  that  A.  B.  had  offered  him  a  bribe  to 
induce  him  to  bring  to  him  papers  belonging  to  the 
party  indicted,  (G.  H.  not  having  been  examined  as  a 
^mtness  in  support  of  the  indictment) :  would  the  courts 
l>elow,  according  to    their   usage  and    practice,  allow 
<j.  H,  to  be  examined  for  the  purpose  aforesaid ;    or 
could  such  witness,  according  to  law,  be  so  examined, 
if  the  counsel  employed  in  support  of  the  prosecution 
objected  to  such  examination  ? 

The  learned  Judges  desired  leave  to  withdraw,  which 
they  did;  and  on  their  return,  prayed  for  leave  for 
further  time  to  consider  on  these  questions  till  the  next 
day ;  leave  was  granted  accordingly ;  and  a  third  ques- 
tion was  proposed  to  them,  which,  on  the  next  day,  was 
withdrawn,  not  being  sufficiently  clear ;  and  the  follow- 
ing question  proposed  in  its  stead. 

Supposing  that,  according  to  the  rules  of  law,  evi- 
dence of  a  conspiracy  against  a  Defendant  for  any  in- 
dictable offence  ought  not  to  be  admitted  to  convict  or 
criminate  him,  unless  as  it  may  apply  to  himself  or  to 
an  agent  employed  by  him,  may  not  general  evidence, 
nevertheless,  of  the  existence  of  the  conspiracy  charged 

y  3  upon 
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1820.       upon  the  record,  be  received  in  the  first  instance; 

'  '  ^ ,    thomrh  it  cannot  affect  such  Defendant,  unless  brouidit 
The  Queen's  ,     ^  ,     ,  .  ,  ^  i    li  u    v-  \i 

Case.        home  to  him,  or  to  an  agent  employed  by  him;  and, 

whether  the  same  rule  would  apply,  if  a  Defendant 
sought  by  such  general  evidence,  in  the  first  instance^  to 
affect  the  prosecutor  with  a  conspiracy  to  suborn  wit- 
nesses for  the  destruction  of  his  defence  ? 


Octoiep  x8.        On  this  day  Abbott  C.  J.  delivered   thie  foUowuig 
answer  to  the  House. 

My  Lords,  the  Judges  conferred  together  for  some 
time  yesterday,  upon  the  questions  proposed  to  them 
by  your  Lordships,  and  afterwards  separated^  in  ofder 
to  consider  them  apart,  and  met  again  early  this  morn- 
ing, and  again  conferred  together  upon  them.  AU  o$f  ^ 
then  agreed  in  the  answers  to  be  given  to  the  que^koa 
proposed  to  us;  and  I,  having  read  to  my  learned 
Brothers  the  writing,  which  I  had  prepared^  as  oontam- 
ing  my  own  sentiments  and  answer,  it  was  found,  that 
they  concurred  therein;  and  I  have  their  authqiity^ 
with  your  Lordships'  permission,  to  deliver  what  I  had 
written,  (which  your  Lordships  will  observe  is  in  liie 
singular  number,  being  originally  prepared  as  my  oqnp 
alone),  as  containing  and  expressing  their  sentimefits 
also. 

My  Lords,  the  first  question  proposed  by  yoi^jr 
Lordships  is  in  these  words.  (Here  his  Lordship  le-^ 
peated  the  first  question.)  My  Lords,  the  que^ioq^, 
thus  proposed  by  your  Lordships  to  the  Judges,  must 
be  admitted  by  all  persons  to  be  a  question  of  great 
importance^  as  it  r^ards  the  administration  of  justice  • 
and  it  is  to  me  a  question  entirely  new»  and  of  yeix 
difiicult  solution.  I  have  considered  it  with  all  the  aU 
tention  due  to  a  question  proposed  by  your  Lordship% 
and  virith  an  anxiety  proportioned  to  the  importance  of 

the 
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the  question  itself;  and  it  is  not  without  much  dif&-         1820. 
dence^  that  I  now  offer  to  your  Lordships  the  result  of  _.^  '    '      \ 
my  deliberation.     Your  Lordships  will  allow  me  here         Case. 
to  interpose  an  observation,  and  to  say,  that  the  diffi- 
dence I  felt  at  the  moment  of  writing,  has  been  con- 
siderably decreased  by  the  knowledge  I  now  have,  that 
my  opinion  and  sentiments  have  received  the  concur- 
rence of  my  learned  Brothers. 

The  question  must,  as  it  appears  to  me,  be  considered 
in  the  same  mode^  and  must  receive  the  same  answer, 
as  if  the  parties  were  reversed  :  as  if,  instead  of  proof 
ofiered  on  the  behalf  of  a  Defendant  respecting  the  act 
of  an  agent  employed  by  the  prosecutor,  it  were  proof 
offered  in  reply  on  the  part  of  the  prosecutor  respecting 
the  conduct  of  an  agent  employed  by  the  accused  to 
procure  and  examine  evidence  and  witnesses  in  support 
of  his  defence.  If  such  proof  can  be  received  on  the 
part  of  a  Defendant,  it  must  be  received  on  the  ground, 
that  it  may  lead  to  a  Intimate  inference  and  conclu- 
sion, that  the  witnesses  examined  against  him,  although 
not  appearing  to  have  been  called  before  the  Court  by 
any  undue  means,  are,  nevertheless,  on  this  ground 
extraneous  and  foreign  to  them,  not  to  be  considered 
as  the  witnesses  of  truth.  And,  if  such^  an  inference 
and  conclusion  can  be  reasonably  and  legitimately  drawn 
m  fiivour  of  a  Defendant,  in  the  case  proposed  by  your 
Lordships,  I  am  unable  to  discover  any  principle, 
upon  which  I  may  say,  that  the  like  conclusion  may 
not  be  with  equal  reason  drawn  against  him  in  the 
analogous  case  that  I  have  taken  the  liberty  to  suggest; 
so  that  proof  of  this  nature,  if  admissible,  must  be  ex- 
pected to  lead  as  frequently  to  the  condemnation  of  an 
innocent  man  by  casting  discredit  upon  his  defence,  as 
to  the  acquittal  of  such  a  person  by  disgracing  the  pro- 
secution :  and  this  consideration  enables  me  to  contcm^ 
plate  the  question  proposed  with  more  calmness  than  I 

Y  4  should 
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1820.  should  be  able  to  view  a  question,  of  wbich  the  deter* 
The  QqeenV  i^^<^  might  possibly,  by  the  exdusion  of  his  evi* 
Case.  deace,  lead  to  the  condemnation  of  an  innocent  person ; 
but  could,  in  no  casc^  prodiicc  the  same  consequence 
by  the  exclusion  of  evidence  against  him. 
.  The  question  proposed  by  your  Lordships  regards 
the  act  of  \^  A  person  employed  by  the  party  prefisrriDg 
an  indictment  as  tin  agent  to  procure  and  examine  evi- 
dence and  witnesses  in  support  of  the  indictment;"  and 
it  rq;ards  the  act  of  that  agent  addressed  to  a  person 
not  examined  as  a  witness  in  support  of  the  indict- 
ment,  the  offered  proof  not  apparently  connecting  itself 
with  any  particular  matter  deposed  by  the  witnesses^ 
who  have  been  examined  in  support  of  the  indictment^ 
and  leaving,  therefore^  those  witnesses  unafficted  by  the 
proposed  proo^  otherwise  than  by  way  of  inference  and 
conclusion ;  and  this  question  may  be  considered  as  it 
regards  the  prosecutor  or  party  preferring  the  indiet* 
ment,  and  as  it  r^ards  the  witnesses. 

The  prosecutor  has,  by  the  hypothesis,  employed  a 
person  as  an  agent  to  procure  and  examine  evidence 
and  witnesses.  This  is  a  lawful  employment  necessary 
in  many  cases ;  in  some  meritorious,  in  none  disgraoefiil 
or  improper,  if  we  look  either  to  the  employer  cit  to 
the  person  employed ;  and,  being  a  lawful  employment, 
it  is  to  be  presumed,  until  the  contrary  be  shown,  that 
the  employer  means  and  intends,  that  his  agent  shall 
execute  it  by  lawful  means :  and  as,  according  to  the 
general  rules  and  principles  of  law,  a  person  is  not  to 
be  afiected  in  interest  or  fame  by  any  act  of  another, 
although  that  other  may  have  been  in  his  employment 
-  or  confidence  as  an  agent  or  otherwise,  (excepting  such 
acts  only  as  either  are  in  their  own  nature,  or  may,  by 
extrinsic  evidence,  be  shown  to  be  within  the  scope  of 
the  authority  given  by  him,  and  which  may,  therefore^  be 
considered  as  his  acts  performed  by  the  hand,  or  his 

dedar- 
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declarations  uttered  by  the  tongue  of  his  appointed  sub-        1829. 
stitQte)  it  would  be  contrary  to  those  general  rules  and    ^  n^*^* 
principles  to  allow  a  prosecutor,  and,  through  him,  the  Cut. 

prosecution  that  he  has  instituted,  to  be  disgraced  by  the 
act  supposed  in  your  Lordships'  question,  without  some 
further  proof  affecting  him  than  the  terms  of  that  ques- 
tbn  suggest.  It  is  perfectly  consistent  with  the  matters 
'of  htct  contained  in  your  Lordships'  question,  that  the 
prosecutor  may,  up  to  the  very  moment  when  the  proof 
is  oflered,  be  wholly  ignorant  of  the  wicked  act  of  his 
agent;  it  is  no  less  consistent,  that,  having  been  in- 
Ibrmed  of  the  act,  he  may  have  rejected  it  with  indig- 
nation, and  have  repudiated  the  proffered  testimony, 
and  withholden  the  witness  from  the  Court;  and,  if  he 
be  absent  from  the  trial,  which  frequently  happens,  it 
may  be  impossible  to  prove  his  ignorance  in  the  one  ' 
case,  or  the  propriety  of  his  conduct  on  the  other. 

With  regard  to  the  witnesses,  my  Lords,  which  is 
the  most  important  part  of  this  consideration  (because, 
if  false  witnesses  are  produced  against  a  person,  it  is  of 
little  consequence  to  him  by  what  particular  procure- 
ment they  may  have  been  produced),  it  is  to  be  con- 
sidered, whether  a  Intimate  inference  and  conclusion 
can  be  drawn  against  their  credit  and  veracity  from  the 
proof  proposed.     The  proposed  proof  does  not  directly 
a£kct  them ;  it  regards  an  act,  to  which,  according  to 
the  hypothesis,  they  may  be  entire  strangers;  and,  being 
an  unlawful  act,  they  are  not  to  be  presumed  to  have 
been  parties  to  it,  or  to  any  other  act  of  the  like  nature 
without  proof  against  them ;  they  may  be  persons  of 
honour  and  probity  deposing  to  facts  really  and  truly 
occurring  within  their  own  personal  knowledge,   and 
taking  place  within  their  own  ^ght  or  hearing  as  they 
have  averred  upon  their  oath.     It  may  have  been  in- 
tended, that  the  person,  to  whom  the  bribe  was  oflered, 
should  speak  to  other  facts  occurring  at  another  time 

and 
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1820.        and  in  another  place  whoUy  unconnected  with  them  or 

J,     '  ■-' ,    with  the  matters  to  which  they  have  deposed :  can  it 
The  QuKBN  8  ^ 

Case.        ^^^  ^  reasonably  concluded,  that  the  &cts  deposed  by 

them  are  untrue ;  that,  however  respectable  or  numer* 
ous  they  may  be^  they  must  be  all  wicked  and  perjured 
men,  because  some  other  man  has,  from  overweening 
zeal  or  a  corrupt  heart,  wickedly  endeavoured  to  sednoe 
by  money  another  person  to  give  evidence  touchmg  tlie 
matter  of  that  indictment,  on  which  they  have  ap- 
peared ?  I  must  say,  my  Lords,  that  I  am  of  opinion, 
that  such  conclusion  cannot  reasonably  be  drawn,  either 
in  the  case  proposed  in  your  Lordships'  question,  or  in 
that  analogous  case  which  I  have  taken  the  liberty  to 
adduce.  The  utmost  effect,  in  my  opinion,  of  the  pro- 
posed proof  (and,  in  many  cases,  even  this  would  not  be 
a  &ir  or  reasonable  effect,)  would  be  to  excite  suspicion; 
but  suspicion  is  not  a  Intimate  ground  for  the  verdict 
of  a  jury,  which  ought  only  to  be  founded  upon  reason 
able  and  probable  proof.  For  these  reasons,  I  think 
your  Lordships'  firist  question  must  be  answered  in  tbe 
negative. 

This,  my  Lords,  is  the  opinion,  which  after  mndi 
consideration  I  have  formed  upon  the  question  proposed 
by  the  House.  That  question  is  couched  in  the  most 
general  and  abstract  terms,  and  your  Lordships  must 
be  aware  of  the  di£Sculty  that  may  often  occur,  in 
forming  an  opinion  upon  a  question  of  such  a  nature^ 
applied  not  to  a  matter  of  abstract  science,  but  to  a 
matter  connected  with  the  business  and  affairs  of  men. 
Few  cases  occur  in  the  practical  administration  of  jus* 
tice^  wherein  a  Judge  does  not  find  some  help  toward 
a  right  decision  of  a  questionable  point  in  antecedent 
or  accompanying  &cta  and  circumstances  appearing 
bfsfore  him,  and  is  not  guided  in  his  application  of  ge- 
neral principles  to  the  individual  case  by  the  particulars 
of  that  case  itself.    The  question,  as  proposed  by  your 

Lord- 
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Lordships,  does  not  contain  any  such  aid  or  guide;  I        1820. 
mention  not  this,  my   Lords,    by  way  of  complaint     ^  '■  *  '■■ ' 
against  the  question,  but  by  way  of  excuse  for  the  imper-        ^^ 
fection  of  my  answer  to  it ;  and,  I  must  beg  leave  to  add* 
that  notwithstanding  the  opinion  I  have  delivered  on  the 
question  proposed,  I  am  by  no  means  prepared  to  say, 
that,  in  no  case  and  under  no  circumstances  appearing 
at  a  trial,  it  might  not  be  fit  and  proper  for  a  Judge  to 
allow  proof  of  this  nature  to  be  submitted  to  the  con- 
sideration of  a  jury :  and  the  inclination  of  every  Judge 
u  to  admit  rather  than  to  exclude  the  o£fered  proof. 

Secondly.  The  same  reasons  which  have  induced  me 
tx}  answer  your  Lordships'  first  question  in  the  negative^ 
lead  me  to  answer  the  second  question  also  in  the  nega« 
tive.  The  question  is  in  these  words :  (the  Lord  Chief 
Justice  here  read  the  second  question.) 

In  answer  to  this  question,  my  Lords,  I  must  also 
take  leave  to  add,  as  another  ground  of  objection  to  the 
proof  proposed  in  the  question,  that  it  does  not  thereby 
appear  what  was  the  nature  of  the  papers  alluded  to^  or 
what  the  motive  of  the  party  endeavouring  to  obtain 
them :  for  any  thing  that  can  be  inferred  from  that  ques-t 
tion,  the  papers  might  be  unconnected  with  the  subject 
of  the  prosecution,  and  relate  wholly  to  some  other  and 
different  matter. 

Then  Abbott  C.  J.  delivered  the  unanimous  opinion 
of  the  learned  Judges  to  the  first  part  of  the  third  que»» 
tion  in  the  affirmative,  and  to  the  latter  part  of  the  same 
in  the  affirmative  also^  with  a  qualification,  and  gavje 
their  reasons  as  follow; 

My  Lords,  we  understand  the  fijrst  part  of  this  third 
question  to  relate  to  a  prosecution  for  some  crime,  the 
proof  whereof  is  supposed  to  consist  wholly  or  in  part 
of  evidence  of  a  conspiracy  entered  into  by  the  party 
then  indicted,  and  under  trial;  so  that  the  conspiracy  ia 

to 
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1820.  to  be  given  in  evidence  against  him;  and  the  latter  part 
♦nt*^  w«»  ^^  ^^^  question  regards  the  case  of  a  person  indicted 
Caae.  f^^^  some  crime,  and  seeking  to  defend  himself  against 
that  indictment,  by  proving  a  conspiracy  to  suborn 
witnesses  against  him;  and  the  points  of  enquiry  in 
both  parts  regard  only  the  order  and  course  of  adduc- 
ing the  proof  before  the  Court ;  and,  so  understanding 
this  question,  we  have  no  hesitation  as  to  answering  the 
first  part  of  it  in  the  affirmative.  We  are  of  opinion^ 
that  on  a  prosecution  for  a  crime  to  be  proved  by  con- 
spiracy, general  evidence  of  an  existing  conspiracy  niay 
in  the  first  instance  be  received,  as  a  preliminary  step 
to  that  more  particular  evidence^  by  which  it  is  to  be 
shown  that  the  individual  Defendants  were  guilty  parti- 
cipators in  such  Conspiracy.  This  is  often  necessary  to 
render  the  particular  evidence  intelligible^  and  to  shew 
the  true  meaning  and  character  of  the  acts  of  the  indi- 
vidual defendants;  and,  on  that  account,  we  presume 
it  is  permitted.  But,  it  is  to  be  observed,  that,  in  such 
cases,  the  general  nature  of  the  whole  evidence  intended 
to  be  adduced  is  previously  opened  to  the  Court,  whereby 
the  Judge  is  enabled  to  form  an  opinion  as  to  the  pro- 
bability of  affecting  the  individual  Defendants  by  parti- 
cular proof  applicable  to  them,  and  connecting  them 
with  the  general  evidence  of  the  alleged  conspiracy;  and 
if,  upon  such  opening,  it  should  appear  manifest,  that 
no  particular  proof  suffici^it  to  affect  the  Defendants  is 
intended  to  be  adduced,  it  would  become  the  duty  of 
the  judge  to  stop  the  case  in  limine^  and  not  to  allow 
the  general  evidence  to  be  received,  which,  even  if  at- 
tended  with  no  other  bad  effect,  such  as  exciting  an 
unreasonable  prejudice,  would  certainly  be  a  useless 
waste  of  time. 

As  to  the  second  part  of  the  question,  my  Lords,  we 
understand  it  to  he  here  assumed,  that  the  supposed  con- 
spiracy to  suborn  witnesses  against  the  accused  is  a 

14  legiti- 
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legitimate  ground  of  defence,  and  that  your  Lordships        1 82t). 
do  not  ask  the  opinion  of  the  Judges  upon  that  point ;    ^    on™»f 
and,  therefore,  upon  that  point,  we  do  not  presume  to         Cate. 
offer  any  thing  to  your  Lordships;  and,  considering 
this  latter  part  of  the  proposed  question,  like  the  first 
part,  to  regard  only  the  order  and  course  of  adducing 
the  proof^  we  should  give  tlie  same  answer  in  the  affirm- 
ative, with  this  qualification  only,  namely,  that  the  pro- 
posed   evidence  should,    in  some  way,  be   previously 
opened  to  the  Court,  a^  in  the  case  of  a  prosecution  to 
l>e  proved  by  conspiracy,  in  order  to  enable  the  Judge 
^o  form  an  opinion  as  to  the  probability  of  bringing  the 
evidence  home  so  as  to  affect  some  person  whose  acts 
are  material  and  relevant  to  the  issue  in  the  indictment 
then  under  trial. 


Octobef  If  • 

The  following  questions  were  proposed  to  the  learned  '•  When  a 
T    1  witneM  m  tiiii« 

J»*^s.  portofaprJT 

First.  Whether,  according  to  the  practice  and  usage  secution  hat 

of  the  courts  below,  and  accordiufr  to  law,  when  a  wit-  p^f ^«"""*« 

,  *      "*  chief,  and 

ness  in  support  of  a  prosecution  has  been  examined  in  has  not  been 

chie^  and  has  not  been  asked  in  cross-examination  as  ^^^^  >o  f«*»- 

to  any  declarations  made  by  him,  or  acts  done  by  him,  ^^  ^j  declar- 

to  procure  persons  corruptly  to  give  evidence  in  support  ationa  made 

of  the  prosecution ;  it  would  be  competent  to  the  party    ^    ."*  ^ 

accused,  to  examine  witnesses  in  his  defence,  to  prove  him,  to  pro- 
cure persons 
corruptly  to  give  evidence  in  support  of  the  prosecution,  it  is  not  competent  to  the 
party  accused  to  examine  witnesses  in  his  defence  to  prove  such  declarations  or  acts, 
without  firbt  calling  back  such  witness  examined  in  chief  to  be  examined  or  cross- 
examined  as  to  the  fact,  whether  he  ever  made  such  declarations  or  did  such  acts. 

a.  If  a  witness  is  called  on  the  part  of  a  Plaintiff  or  prosecutor,  and  gives  evidence 
against  the  Defendant  or  accused ;  and  if,  after  the  cross-examination  of  such  witness^ 
the  Defendant's  or  accused's  counsel  discover  that  the  witness  so  examined  has  cor- 
rupted, or  endeavoured  to  corruptt  another  person  to  give  false  testimony  in  such 
cause,  the  counsel  for  the  Defendant  or  accused  are  not  permitted  to  ^ve  evidence  of 
sBch  corrupt  act  of  s«ch  witness,  without  calling  back  such  witness. 

such 
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1820.        sQch  dedarations  or  acts,  without  first  calling  back  such 

Jrrr^j    witness  examined  in  diief  to  be  examined  or  cross- 
The  QvEEtis 

Case.         examined  as  to  the  fact,  whether  he  ever  made  such 
declarations  or  did  such  acts  ? 

Second.  Whether,  if,  on  any  trial  in  any  coorf 
below,  a  witness  is  called  on  the  part  of  the  Plaintiff  or 
Prosecutor,  and  gives  evidence  against  the  Defendant 
in  such  cause;  and  i^  after  the  cross-examination  of 
such  witness  by  the  Defendant's  counsel,  they  discover, 
that  the  witness  so  examined  has  corrupted  or  en- 
deavoured to  corrupt  another  person  to  ^ve  frlse 
testimony  on  such  cause,  the  counsel  for  such  Defend- 
ant may  not  be  permitted  to  give  evidence  of  such 
contipt  act  of  such  witness,  without  calling  back  such 
witness? 

The  question  being  delivered  to  Abbott  C.  X,  and  the 
learned  Judges  having  requested  leave  to  withdraw  to 
consider  the  same,  leave  was  accordingly  given  till  the 
next  morning,  when 
Ottober  so.  The  Lord  Chief  Justice  of  the  King's  Bench  deli- 
vered the  unanimous  opinion  and  answer  of  the  learned 
Judges  to  both  the  questions  propounded  to  them, 
severally,  in  the  negative,  and  gave  their  reasons. 

Abbott  C  J.  My  Lords,  the  learned  Judges  have  con- 
sidered the  questions  proposed  to  them  by  your  Lord- 
ships. (Here  the  Lord  Chief  Justice  repeated  the  ques- 
tions. )  My  Lords,  the  only  material  distinction  between 
the  two  questions  appears  to  be  this :  viz.  that,  in  th^ 
latter  of  the  two,  the  supposed  misconduct  of  the  witness 
is  assumed  to  have  been  discovered  after  his  cross-ex- 
amination. In  the  courts  below,  wherein  causes  usually 
begin  and  end  at  one  sitting,  subsequent  discoveries 
rardy  occur  in  the  progress  of  a  trial,  the  parties  on  each 
side  are  expected  to  come  at  the  commencement  duly 
prepared  with  all  the  proof  that  may  be  relevant  to  the 
matter  in  issue,  and  with  nothing  more ;  and  we  think 

16  the 


IN  THE  First  Year  op  GEO.  IV.  313 

the  only  e£Pect  of  a  subsequent  discovery,  would  be  to        1820. 
allow  the  witness  to  be  called  back  for  further  cross-     ^^■•v—^ 
examination,  if  still  within  reach,  which  may  be  done  "^^  ft^™^  * 
upon  that  or  other  reasonable  ground.     And  we  are  of 
opinion,  that,  according  to  the  usage  and  practice  of 
the  courts  below,  and,  according  to  law  as  administered 
in  those  courts,  the  proposed  proof  cannot  be  adduced 
without  a  previous  cross-examination  of  the  witness  as 
to  the  matter  thereof. 

The  legitimate  object  of  the  proposed  proof  is  to  dis- 
credit the  witness.  Now  the  usual  practice  of  the 
courts  below,  and  a  practice^  to  which  we  are  not  aware 
of  any  exception,  is  this ;  if  it  be  intended  to  bring  the 
credit  of  a  witness  into  question  by  proof  of  any  diing 
that  he  may  have  said  or  declared,  touching  the  causey 
the  witness  is  first  asked,  upon  cross-examination, 
whether  or  no  he  has  said  or  declared,  that  which  is 
intended  to  be  proved.  If  the  witness  admits  the  words 
or  declarations  imputed  to  him,  the  proof  on  the  other 
side  becomes  unnecessary;  and  the  witness  has  an 
opportunity  of  giving  such  reason,  explanation,  or  ex- 
culpation  of  his  conduct,  if  any  there  may  be,  as  the 
particular  circumstances  of  the  transaction  may  happen 
to  furnish ;  and  thus  the  whole  matter  is  brought  before 
the  court  at  once,  which,  in  our  opinion,  is  the  most 
convenient  course.  If  the  witness  denies  the  words 
or  declaration  imputed  to  him,  the  adverse  party 
has  an  opportunity,  afterwards,  of  contending^  that 
the  matter  of  the  speech  or  declaration  is  such, 
that  he  is  not  to  be  bound  by  the  answer  of 
the  witness,  but  may  contradict  and  falsify  it;  and^ 
if  it  be  found  to  be  such,  his  proof  in  contradic- 
tion will  be  received  at  the  proper  season.  If  the 
witness  declines  to  give  any  answer  to  the  question 
proposed  to  him,  by  reason  of  the  tendency  thereof  to 
criminate  himself  and  the  Court  is  of  opinion  that  he 

cannot 
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1820.       cannot  be  compelled  to  answer,  the  advene  partjr  han^ 
fLTlLlkl"    ^^  ^*  instance,  also,  his  subsequent  opportunity  of 

Ciic,  ^  tendering  his'  proof  of  the  matter,  which  is  receivedt  if 
^  by  law  it  ought  to  be  received.  But  the  possibility, 
that  the  witness  may  decline  to  answer  the  question, 
affi>rds  no  sufficient  reason  for  not  giving  him  the  op- 
portunity of  answering,  and  of  offering  such  cxpkma* 
tory  or  exculpatory  matter  as  I  have  before  alluded  to : 
and  it  is,  in  our  opinion,  of  great  importance  that  this 
opportunity  should  be  thus  afforded,  not  only  for  the 
purpose  ahready  mentioned,  but,  because,  if  not  given 
in  the  first  instance,  it  may  be  wholly  lost;  for  a.  wit- 
ness, who  has  been  examined,  and  has  no  reason  to  sup- 
pose that  his  further  attendance  is  requisite,  often  de- 
parts the  Court,  and  may  not  be  found  or  brought  back 
until  tlie  trial  be  at  an  end.  So  that,  if  evidence  of  this 
sort  could  be  adduced  on  the  sudden  and  by  surprise, 
without  any  previous  intimation  to  the  witness  or  to  the 
party  producing  him,  great  injustice  might  be  done; 
and,  in  our  opinion,  not  unfrequently  would  be  done 
both  to  the  witness  and  to  the  party ;  and  this  not  only 
in  the  case  of  a  witness  called  by  a  Plaintiff  or  pro- 
secutor, but  equally  so  in  the  case  of  a  witness  called 
by  a  Defendant;  and  one  of  the  great  objects  of  the 
course  of  proceeding  established  in  our  Courts  is  the 
prevention  of  surprise,  as  far  as  practicable,  upon  any 
person  who  may  appear  therein. 

The  questions  proposed  by  your  Lordships  comprise 
not  only  declarations  made  by  a  witness ;  but,  also,  in 
the  language  of  the  first  of  those  questions,  <^  Acts  done 
by  him  to  procure  persons  corruptly  to  give  evidence  in 
support  of  the  prosecution;"  and  in  the  language  of  the 
latter  question,  <^  a  discovery  that  the  witness  has  cor- 
rupted or  endeavoured  to  corrupt  another  person  to 
give  false  testimony  in  such  cause." 

My 
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My  Lords,  wc  understand  the  acts  thus  mentiofte^  to         1 820. 
be  acts  occurring  in  the  ordinary  mode  and  usual  courscf    r^  A^     > 
wherein  such   transactions  are  proved  in  common  ex-  ca$e. 

perience  to  take  place,  because  we  presume,  if  the  ques- 
tions had  related  to  an  act  done  in  an  extraordinary 
and  unusual  manner,  our  attention  would  have  been 
directed  to  the  special  mode  and  circumstances  of  the 
act,  by  the  frame  and  language  of  the  questions.     Now, 
such  acts   of  corruption    are    ordinarily  accomplished 
by   words  and  speeches :   an  oflFer   of  money  or  other 
benefit  derives  its  entire  character  from  the  purpose  for 
which  it  is  made,  and  this  purpose  is  notified  and  ex- 
plained by  words ;  so  that  an  enquiry  into  the  act  of 
oomiption  will  usually  be,  both  in  form  and  effect,  an 
enquiry  as  to  the  words  spoken  by  the  supposed  cor- 
nigtor;  and  words  spoken  for  such  a  purpose  do,  in 
our  opinion,  fall  within  the  same  rule  and  principle, 
with  regard  to  the  course  of  proceeding  in  our  courts, 
as  words  spoken  for  any  other  purpose ;  and  we  do  not, 
therefore,  perceive  any  solid  distinction  with  regard  to 
this  point  between  the  declarations  and  the  acts  men- 
tioned in  the  questions  proposed  to  us.     It  will  be  ob- 
vious, that  the  observations  regarding  convenience  and 
inconvenience,  which  we  have  taken  the  liberty  to  offer 
to  your  Lordships  as  to  the  proof  of  words,  are  alike 
applicable  to  the  proof  of  acts.     Nice  and  subtle  dis- 
tinctions are  avoided  in  our  courts  as  much  as  possible, 
especially  in  matters  of  practice,  on  account  of  the  delay, 
confusion,  and  uncertainty,   to  which  such  distinctions 
naturally  lead.     For  these  reasons,  my  Lords,  we  have 
thought  ourselves  called  upon  to  answer  both  questions 
wholly  in  the  negative. 
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ARGUED  AND  DETERMINED  1820. 


IK  TRS 


Court  of  COMMON  PLEAS, 

OTHER  CX)URTS, 

IH 

Michaelmas  Term 

In  the  First  Year  of  the  Reign  of  George  IV. 


Davenport  and  Smith,  Assignees  of  Hawkins,      Nov.  7. 
a  Bankrupt,  v.  Carter  and  Curry. 

ASSUMPSIT  f6t  money  had  and  received.     At  the  in  Novemherf 
trial  l)efore  Graham  B.  {fVitwhester  Summer  assizes,  i8i8,acom- 

tnittion  of 

1820,)  the  following  facts  were  proved.     In  Novemberf  bankruptcy 

was  issued 
against  Af.  and  Co.  9  under  which  the  Defendants  were  appointed  assignees.  H.f 
bong  indebted  to  AT.  and  Co.,  had  deposited  with  the  Defendants,  as  assignees  of 
M»  and  Co.,  a  promissory  note  ;  and,  in  January f  18x9,  paid  this  debt  to  the  De- 
fendants as  such  assignees,  who  then  delivered  the  note  bade  to  him.  H,  had,  un- 
known to  any  of  the  parties,  in  Majf  i8z8,  committed  an  act  of  bankruptcy ;  and 
in  Maj9  18x9,  a  commission  issued  against  him.  In  AugusU  x8x9,  the  commission 
aigainst  Af.  and  Co.  was  superseded ;  and,  in  September^  181 9,  a  new  coromitsion 
issued  against  them,  under  which  the  Defendants  were  again  chosen  assignees.  Be- 
tween the  superseding  of  the  first  commission  against  Jf.  and  Co.  and  the  re-appoint- 
aoDent  of  the  Defendants  as  assignees  under  the  second,  the  Plaintiffs,  as  assignees  of 
M^  demanded  of  the  Defendants  the  sum  which  H.  had  paid  to  them  as  assignees  of 
Jf.  and  Co.  In  an  action  by  the  Plaintifis  as  assignees  of  H.  against  the  Defendants 
in  thor  own  right,  for  the  money  recdved  by  theiki  from  A,  the  jury  haviag  found  a 
ircrdict  for  the  Defendants,  the  Court  refused  to  grant  a  new  trial. 
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Carter. 


1818,  a  commission  of  bankruptcy  was  issued  agunst 
Minchin  and  Co.  of  Gosport,  under  which  commission 
the  Defendants  were  appointed  assignees.     HawUnSf 
being  indebted   to   Minchin  and  Co.  in   the  sum   of 
203/.  4s.  \Od.y  had  deposited  with  the  Defendants,  as  the 
assignees  of  Minchin  and  Co.,  a  promissory  note  for 
200/1;    and,  in  January^  1819,   he  paid  this  debt  to 
the  Defendants  as  such  assignees,  who,  at  the  time  of 
such  payment,  delivered  back  to  him  the  promissory 
note.     In  May^  1818,  Hawkins  bad,  unknown  to  aoy 
of  the  parties,  committed  an  act  of  bankruptcy,  and  a 
commission  was  issued  against  him  in  May,  1819.     In 
August f   1819,  the  commission  against  Minchin  and  Co. 
was  superseded,    and  a  new  commission  was  issued 
against  the  persons  composing  the  firm,  in  September, 
1819,   under  which  the  Defendants  were  again   ap- 
pointed assignees.     Between  the  superseding  of  the  firsk 
commission  against  Minchin  and  Co.  and  the  re-appoint- 
ment of  the  Defendants  as  assignees  under  the  second^ 
the  Plaintifis,  as  assignees  otHcnckinsj  demanded  of  die 
Defendants  the  sum  which  Hcmkins  had  paid  to  them 
as  assignees  of  Minchin  and  Co.,  which  the  Defendants 
refused  to  pay  :  the  Defendants  were  sued  in  their  own 
right,  and  not  as  assignees  of  Minchin,  and  the  Plain- 
tjfis  claimed  this  sum  on  the  ground^  that  the  commis- 
sion which  existed  at  the  time  when  Hawkins  made  his 
payment  having  been  afterwards  superseded,  the  De- 
fendants could  not  be  considered  at  that  time  as  as- 
signees of  Minchin  and  Co.,  or  as  having  any  title  to  fine 
sum  so  paid  them :  and,  that  this  payment  could  not 
under  the  circumstances  be  considered  a  valid  *  payment 
under  the  46  G.  3.  (a)    Graham  B.  expressed  his  opinion 
that  this  was  a  case  which  was  particularly  intended  to 
be  protected  by  the  statute,  the  payment  being  mniSk 


(a)  c.i$s*  «f-  !• 
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ore  than  two  months  before  the  issuing  of  Haiokifis^s 
mmission:   that,  at  the  time  of  the  payment,  the  De« 
dants  were  ostensibly  the  assignees  oi  Minchin  and 
:    and  that  the  re-delivery  of  the  note  to  Haiickins 
Xewed  the  fairness  of  the  transaction.     The  jury  found 
verdict  for  the  Defendant     And  now. 


1820. 


Davenport 
Carter. 


Bosanquet  Seijt   having   moved  to  set  this   verdicl 
dde  and  have  a  new  trial,  for  the  reasons  urged  before 
^tytaham  B., 


The  Court  said  that,  as  then  advised,  thev  saw  no* 
'^^hing  ip  the  objections,  but  that  they  would  consult 
'together  on  the  case:  and,  the  next  morning.  Park  i. 
delivered  the  following  opinion  : 

My  Brothers  Burrough  and  Richardson^  together  with 
myself  (a),  have  considered  this  case :    and  we  are  of 
opinion,  that  the  verdict   for   the  Defendants   should 
stand.     When  this  payment  was  made  by  Ha^wkiiiSy  it 
is  quite  dear  and  admitted  that  nobody  knew  or  sus-* 
pected,  that  any  act  of  bankruptcy  had  been  committed 
by  Hawkins :  and,  as  four  months  elapsed  between  that 
payment  and    the    commission  actually  issuing,    it  is 
^uite  dear,  that,  in  the  hands  of  Minchin  himself^  sup-* 
posing  that  he  had  remained  solvent,  and  that  the  pay- 
ment had  been  made  to  him,  that  payment  never  could 
have  been  disturbed   by  virtue  of  stat,  46  G.  3.  c.  135. 
*•  1.     Then,  how  is  the  case  altered  by  Minchin^ s  bank- 
ttiptcy  ?     I  think,  not  at  all.     If  the  first  commission 
Had  remained   in   force,   it   seems  admitted,  that  the 
^laintifis  could  not  recover.     But  the  commission  was 
Superseded ;  and,  suppose  no  new  one  had  issued,  then 
'^he  assignees,  the  Defendants,  would  have  received  this 
^noney  to  the  use  of  Minchin^   when  they   supposed 

{^a)' Dallas  C.J«  wis  absent  when  this  case  was  moved. 
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Carter. 


themselves  entitled  to  receive  it,  and  must  have 
counted  to  Minchin  for  the  money.  But,  befixre  tl 
are  called  upon  by  Minchin  to  account,  a  new  ccMBn 
sion  issues,  and  all  the  rights  revest  in  them,  wh 
were  supposed  erroneously  to  be  in  them  befi)r%  ) 
which  now  are  legally  and  validly  so :  and,  thenfi 
we  think  there  is  no  ground  for  this  application.  "W 
resp^t  to  jthe  promissory  not^  that  strengtheoa ': 
opinion ;  for,  now,  the  assignees  of  MinMn^  if  fli 
liable  in  this  action,  could  never  be  placed  in  the  m 
situation,  in  which  they  were,  by  again  getting  bade 
note  mentioned  in  the  motion. 

RuIereAu 


Nov.  I4« 


Truscott  v.  Christie. 


The  East  In-   HTHIS  was  an  action  on  a  policy  of  insurance^  A 


Ma  Company 
having  hired 
A.*$  ship  to 
cany  goods 
and  40  inva- 
Hdf,  agreed,  in 
concurrence 
with  the  Go- 
Temment  at 


2()th  February,  1819,  at  and  from  Madras  and 
parts  and  places  in  the  East  Indies,  to  the  United  I^ 
dom,  on  freight  and  passage  money  valued  at  50001^ 
the  ship  ComwalL  The  declaration  contained  twodonl 
on  the  policy. — The  first  alleged,  that  the  ship  bei 
at  Madras  on  the  voyage  insured,  divers  goods  w 
Madras,  to  \n'  loaded  on  board  her  to  be  carried  on  freight  on  1 

crease  the 

number  to  ico,  provided  A*  would  n\ake  certain  proposed  alterations  in  hit  M^ 
the  should  be  found,  on  the  usual  military  survey,  capable  of  accommoAtaB| 
many.  A.  agreed  to  the  terms  proposed,  commenced  Uie  projected  altemdoai, 
ceived  the  greater  part  of  the  goods  on  board,  and  had  shipped  water  for  100  b 
lids,  when,  before  the  alterations  were  completed,  the  provisions  shipped,  or 
invalids  embarked,  the  vessel  was  so  much  disabled  by  a  gale  that  she  could  not  ] 
form  her  homeward  voyage :  Held,  in  an  action  on  a  policy  of  insurance  at  aad  li 
Madras  to  the  United  Kingdom,  on  freight  aud  passage-money,  that  there  W) 
sufficient  contract,  and  a  sufficient  inception  of  the  risk,  to  render  the  insuren  fi 
for  the  freight,  and  also  for  the  passage  money  of  the  aoo  invalids. 
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^Hiid  voyage;  and,  that  it  had  been  agreed  between  the 
^3Piaintiff  and  the  agents  of  the  East  India  Company, 
^^hot  the  said  agents  should  there  load  divers  other  goods 
moa  board  the  said  ship  to  be  carried  on  freight  on  the 
-said  voyage,  and  should  put  on  board  the  said  ship 
clivers  passengers  to  be  carried  on  the  said  voyage  from 
Madras  to  the  United  Kingdom,  for  divers  large  sums  of 
money  for  passage-money  to  be,  therefore,  paid  to'the 
Plaintiff,  and  that  the  Plaintiff  was  interested  in  the 
freight  and  passage-money  to  the  amount  of  the  sum  in- 
sured. —  The  second  count  alleged,    generally,   that 
the  Plaintiff  was  interested  in  the  freight  and  passage*- 
money  in  the  policy  mentioned  to  the  amount  of  the 
sum  insured.  —  Both  counts  alleged  a  total  loss  by  the 
perils  of  the  seas.  —  The  declaration  likewise  contained 
the  usual  money  counts.  —  The  Defendant  pleaded  the 
general  issue,  and  paid  into  court  a  sufficient  sum  to 
cover  his  proportion  of  the  freight  of  the  goods  actually 
on  board  the  ship  when  the  loss  happened.     At  the  trial 
before  Dallas  C.  J.  at  the  Ixmdan  sittings  after  Michael^ 
nuu  term,  1819,  tlie  jury  found  a  verdict  for  the  Plain- 
tiff^ damages   104/.,  being  the  Defendant's  proportion 
^  S6002.,  which  they  found  to  be  due  to  the  Plaintiff 
upon  the  whole  policy,  namely,  2200/.  for  the  freight  of 
goods,  and  1400/.  for  the  passage-money,  from  which 
the  sum  of  900/.  paid  into  court  was  to  be  deducted,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  case. 
—-The  Defendant  subscribed  the  policy  set  out  in  the 
dodaration  for  the  sum  of  200/.     The  Plaintiff  was  then 
sole  owner  of  the  ship  Cornwall^  and  commanded  her  as 
master  on  the  voyage  insured.  The  ship  was  at  Madras^ 
bound  from  thence  to  the  United  Kingdom,  in  the  be- 
ginning of  October^  1818,   and  a  correspondence,  of 
which  the  foUowing  \i  the  substance,  passed  between  the 
Flatniiff  and  the  agents  of  the  East  India  Company  at 
Madras.     By  a  letter,   dated  Madras^  October  11th, 

Aa  3  1818, 
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1820.       1818,  the  PIamti£P  tendered  to  the  president  and  bdaid 
^T"*^^    of  trade  the  Cornwall  (naming  her  burden  per  regiflCor)^ 


V.  to  receive  any  freight  for  England  at  Sh  per  toii^ 

<^^^^i^^^"^  to  carry  40  invalids  at  28/*  per  man,  the  ship  finding 
them  with  provisions  according  to  the  established  rtgor 
lations  for  victualling.  By  a  letter,  dated  12th  Oetab^ 
1818,  the  secretary  of  the  board  of  trade  in£blniBd 
the  Plainti£^  that  the  board  agreed  to  pay  the 
freight  above  mentioned  for  such  quanti^  of  goodn 
as  they  might  wish  to  lade  in  the  Comfwalt;  and  t» 
recommend  to  government,  that  invalids  should  be  eaoi* 
barked  in  her  for  England  at  the  rate  above  mentioned^ 
provided  there  were  men  ready  to  embark,  and  provided 
the  accommodation  allotted  for  them  should  be  approved 
by  the  military  surveying  officer  of  government,  Theife 
followed  a  letter,  dated  the  12th  October^  fix>m  the  aar* 
veyor,  (signed  also  by  the  deputy  master  attendanti) 
stating,  that  he  had  found  the  Cormvall  a  fit  vesael  to 
receive  the  Company's  cargo^  and  that  there  was  dho 
a  space  allotted  for  50  invalids.  By  a  letter,  dated  d^ 
13th  Oc^t^^,  1818,  addressed  to  the  president  ead 
board  of  trade,  the  Plaintiff  accepted  the  terms  ftr 
tonnage  stated  in  the  letter  of  the  12th.  By  a  lettov 
dated  19th  October^  1818,  addressed  to  the  same  parties, 
the  Plaintiff  stated,  that  he  had  offered  accommodatkm 
for  86  invalids  on  board  the  Carnxvall;  but  that  il 
had  occurred  to  him,  that  by  giving  an  additional  ded^ 
to  the  ship  he  should  be  enabled  to  increase  the  nBm- 
ber  to  200,  or  such  number  as  after  survey  m^^ 
be  considered  expedient,  and,  that  he  would  take  fhe 
additional  number  on  terms  similar  to  what  he  befeie 
proposed.  By  a  letter,  dated  the  same  day,  the  depatf 
master  attendant  informed  the  board  that  he  had 
suited  the  officer  by  whom  the  ship  Cornwall  was 
veyed,  who  had  informed  the  deputy  master  that  he  was 
of  opinion  that  the  ship  would  accommodate  the  number 
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of  men  menlioned  iii  the   Plaintiff's  last  letter;    and 
added,  that  he  (the  deputy  master)  saw  no  reason  why 
the  deck  should  not  be  laid  in  ten  or  fifteen  days.     By 
a  letter,   dated  22d  October^    1818,    addressed   to  the 
Plaintiff,  he  was  informed  that  the  governor  had  ap- 
proved of  undertaking  the  projected  alteration  in  the 
Comwally    on   the   Plaintiff's   own   responsibility;  an 
assurance  from  government  was  added,  that  such  a 
proportion  of  invalids,  &c.  to  the  extent  of  200  men, 
would  be  embarked  eventually,  as,  on  the  usual  survey, 
the  ship  should  be  found  capable  of  receiving  with  con* 
venience  for  the  voyage  to  England^  and  he  was  requested 
to  give  two  days'  notice  to  the  board,  of  the  time  when 
the  ship  would  be  ready  for  the  survey.   The  EaU  India 
Company's  servants  began  loading  goods  on  board  the 
ship  a  few  days  afler  the  original  tender,  and  were  cm- 
ployed  in  doing  so  till  late  in  the  evening  of  the  23d 
of  October.     Early  in  the  morning  of  the  2<^4th,  a  violent 
gale  came  on,  which  drove  the  ship  from  her  moorings, 
and  by  which  she  was  so  much  disabled,  that  she  wa& 
rendered  incapable  to  perform  the  homeward  voyage. 
At  that  time,  there  were  loaded  on  board  her  about 
140  tons  of  goods,  (she  could  have  carried  about  80 
tons  more,  besides  passengers,)  water  had  been  shipped 
for  100  invalids,  besides    the  ship's  company,  but  no 
invalids  or  passengers  were  on  board,  nor  any  provisions 
for  them,  other  than  the  water.     The  alteration  in  the 
ship,  mentioned  in  the  Plamtiff's  letter  of  Octobci'  19th,. 
had  been  commenced  but  was  not  completed.  The  jury^ 
h&ag  directed  to  find  the  amount  of  the  loss  sepa- 
rately, in  respect  of  the  freight  and  of  the  passage- 
money,  found,  that  the  ship  could  have  carried  goods,, 
the  freight  of  which  would  have  amounted  in  all  to 
2200^ ;  and,  that  the  ship  would,  besides,  have  carried 
invalids,  on  which  a  profit  would  have  accrued  to  the 
amount  of  1400^    The  verdict  was  found  absolutely, 
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embarked,  the  ship  nevnr  was  prepared  to  receive  theiDy 
and  the  correspondence  refers  xmlj  to  a  projected  alter- 
ation.    Here  was  no  agreement  for  the  breach  of  which 
tile  Plaintiff  could  have  sued  in  contract  or  in  tort* 
Besides  this,  the  East  India  Company,  as  a  corporate 
body,  could  not  enter  into  a  contract,  except  under  seal* 
At  all  events,  here  was  no  inception  of  the  risk.   Hiere 
is  a  wide  difference  between  an  insurance  on  goods,  and 
an  insurance  on  freight.    With  respect  to  an  insurance 
on  goods,  there  is  an  inception  of  risk  as  soon  as  any  of 
them  arc  put  on  board,  because  from  that  moment  the 
ship-owner  begins  to  earn  freight ;  but  there  can  be.no 
inception  of  risk  in  an  insurance  on  freight,  unless  the 
contract  for  freight  be  in  all  respects  ascertained  and  com- 
pleted.    Thompson  v.  Ta^or  (a),  Homcastle  y.  Suari  {b)f 
.AUy  T.  Lindo  (c),  and  Damdson  v.  JVUlasey  ({/),  are  all 
of  ships  chartered  by  instruments,  under  seal,  for 
entire  voyage,  consisting  of  different  parts,  of  which 
one  part  at  least  had  been  performed,  or  of  which  entire 
-voyage  there  had  been  an  inception.    Tonge  v.  Walts  (e), 
Forbes  v.  Come  {f\  SeUar  v.  M^  Vicar  (g\  and  Forbes 
V.  AtpinaU  (A),  are  cases  in  point  for  the  Defendant ;   in 
each  there  Was  an  engagement  fi>r  goods  to  be  carried 
home^  but,  as  the  goods  were  not  actually  on  board,  it  was 
holden,  there  could  be  no  recovery  for  freight  in  that 
respect.     There  is  a  distinction,  too^  between  passage- 
money  and  freight;  and,  if  the  Plaintiff  cannot  recover 
for  fright,  still  less  can  he  recover  for  passage*money : 
the  quantity  of  goods  for  which  freight  is  to  be  earned,  is 
always  ascertainable  before  hand;   here,  not  a  single 
passenger  had  gone  on  board,  and  so  £ax  from  there  being 
mny  dc£nite  or  completed  contract,  it  is  impossible  to 
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ascertain  how  many  invalids  the  Company  intended  to 
ship.    No  case  has  yet  determined  that  a  party  can  re- 
cover under  sudb  drcumstances,  unless  there  is  a  cxm- 
tract,  by  which  the  amount  to  be  earned  is  clearly  ascer- 
tained ;  and  the  doctrine  hitherto  laid  down,  ought  not 
to  be  extended*    ^Richardson  J.    The  case  of  Parke  v. 
HebsoHf  (not  yet  reported,)  was  an  action  br  insuranoe 
on  freight ;  there,  so  fiur  from  there  being  any  one  com- 
plete or  definite  contract  for  the  whole  amount  of  the 
freight,  the  ship  was  what  is  termed  a  seeking  ship^  aad 
was  to  complete  its  lading  at  a  number  of  different  places* 
Having  part  of  her  cargo  on  board,  she  was  lost  at  Jb- 
maicaj  in  passing  from  one  port  to  another  to  comjdete 
her  carga    The  Plaintiff  contended,  that  he  was  en- 
titled to  recover  insurance  on  freight  for  that  part  of  the 
intended  cargo^  which  was  not  on  board  at  the  time  of 
the  loss,  as  well  as  for  that  which  was  on  board,  and  he 
produced  several  letters  from  merchants  and  plantation- 
owners,  respecting  the  intended  shipments.    There  was 
no  contract  for  any  specific  freight,  but  the  party  was  to 
be  paid  according  to  the  terms  usual  in  that  trader  which 
are  well  understood*    The  Court  thought  that  the  Plain* 
tiff  might  recover  under  the  principle  of  Thompson  v. 
Taylor.}    In  Parke  v.  Hebson^  the  quantity  of  goods  to  be 
shipped  appearing  from  the  letters  produced,  the  amount 
of  freight  was  established  by  the  usual  terms  of  the  trade ; 
but  here,  as  there  are  no  means  of  ascertaining  whether 
the  Plaintiff  would  ever  have  completed  the  alteration 
of  his  ship, -^  no  means  of  ascertaining  what  number  of 
invalids  the  Company  might  have  sent  on  board, —it  is 
impossible  to  estimate  what  loss  the  Plaintiff  might  have 
sustained.  If  the  ship  had  not  perished  by  the  perils  of 
the  sea,  the  passage-money  might  have  been  lost  by  other 
means;  the  ship  might  never  have  been  fitted  to  re- 
ceive the  passengers ;  so  that  if  the  insurer  pays,  he  will 
be  held  to  have  insured  against  other  risks  besides  the 

perils 
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perils  of  the  seas.  The  unusual  and  indefinite  nature  of 
the  Plaintiff's  undertaking  distinguishes  his  case  from 
that  of  an  insurance  on  freight,  where  the  ship  is  lost 
in  the  course  of  an  ordinaiy  fitting  out 

Blossetj  in  reply,  denied  that  there  was  any  difference 
in  principle  between  freight  and  passage-money;  both 
being  paid  as  the  hire  of  conveyance.  The  contract 
iiere  was  in  part  executed,  and  so  far  complete^  that  the 
3Plaintiff  might  have  sued  the  Company,  if  they  had  re- 
fiued  to  perform  their  part  of  it.  Then,  as  to  the  pos- 
sibility of  the  Plaintiff  losing  his  passage-money  by  such 
WL  refusal,  or  by  other  accident  than  those  of  the  seas, 
^hat  possibility  existed  in  all  cases  of  insurance  what* 
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Dallas  C.  J.     This  case  appears  to  me  to  resolve  it- 
self into  three  points.     First,  whether  there  was  any 
contract ;  secondly,  if  there  was  a  contract,  whether  any 
thing  was  done  under  that  contract  by  the  assured; 
thirdly,  does  the  thing  done^  if  it  was  done,  constitute  a 
part  execution  of  the  contract,  and  an  inception  of  the 
risk  ?    As  to  the  first  point,  I  entertain  no  doubt :  but, 
with  r^ard  to  this,  let  us  go  by  steps.    The  whole  con- 
tract rests  on  the  correspondence ;  and  here  I  am  at  a 
loss  to  draw  any  distinction  between  an  insurance  on 
firright  and  an  insurance  on   goods.     The  question, 
therefore,  comes  at  last  to  this,  whether  there  was  any 
contract  to  ship  goods  and  a  certain  number  of  pas- 
lengers.     As  to  goods,  the  existence  of  the  contract  is 
admitted,  and  the  Plaintiff  has  actually  recovered  for 
the  freight  of  them:  what  th«i  is  the  case  as  to  pas« 
sengers  ?  The  owner  o£fer8  to  receive  a  certain  number 
of  passengers,  and  his  ofier  is  refisrred  to  the  govern* 
ment ;  a  survey  of  his  ship  is  ordered,  and  «  report 
made^  that  she  is  fit  for  the  purpose  in  view.    In  con- 
sequence 
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sequence  of  this,  the  owner  is  directed  to  put  his  ship 
in  a  proper  state,  and  he  does,  at  once,  put  himself  in  a 
train  to  commence  his  alterations ;  so  that  here  is  not 
only  a  proposal,  but  an  absolute  acceptance  of  that  pro- 
posal, and  calculations  made  on  the  specified  number  of 
200  men.  Clearly,  then,  there  was  such  a  contract  as 
the  Plaintiff  asserts;  and  the  next  question  is,  whether 
any  thing  was  done  under  this  contract  ?  It  appears, 
then,  that  the  ship  was  in  part  prepared  for  passengen^ 
and  that  the  completion  of  the  preparations  was  pre- 
vented by  the  perils  of  the  seas.  This  was  clearly  some* 
thing  done  under  the  contract;  and  there  can  be  no 
doubt,  that  on  the  commencement  of  preparattona 
undefr  the  contract,  there  was  also  an  inception  of 'the 
risk.  It  is  urged  that  the  alterations  of  the  ship 
were  not  completed ;  but  they  were  begun,  and  though 
none  of  the  passengers  were  on  board,  there  was  an  in- 
ception of  the  voyage.  The  thing  required  to  be  daaCf 
was  partly  done,  taking  it  in  the  most  scrupulous  point 
of  view :  it  is  not  necessary,  in  every  case,  that  the 
goods  should  be  on  board,  to  fix  the  insurer's  liabili^,* 
and  this  plainly  appears  from  the  decision  in  Ham^ 
cattle  V.  Suart.  The  question,  then,  being  whether  or 
no  there  has  been  an  inception  of  the  risk,  let  us  enquire 
what  is  an  inception  of  the  risk  ?  That  may  be  an- 
swered by  the  words  of  Lord  Kenyan^  in  Thompson  v. 
Jbyhr.  **  Here,  as  the  Plaintiff  had  begun  to  perfonn 
liis  part  of  the  contract,  as  he  had  done  something  under 
it,  which,  if  matured,  would  have  entitled  him  to  his 
freight,  I  think  he  may  recover  on  this  policy,  which Vas 
an  insurance  on  that  freight"  This  doctrine  applies  to 
the  present  case ;  here,  something  was  done  in  part  per- 
formance of  the  contract,'  which  was  not  matured,  be- 
cause prevented  by  the  perils  of  the  seas ;  there  was, 
therefore,  a  clear  inception  of  the  risk.  The  objection 
that  there  was  nothing  settled  or  definite  in  the  con- 
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tcacty  is  completely  answered  by  the  case  which  haiS 
been  referred  to  by  my  Brother  Richardson. 

Park  J.     I  agree,   that  the  cases  ought  not  to  be 
greatly  extended,  but  we  may  certainly  decide  this  with- 
out breaking  in  upon  any  authorities,  particularly  that 
of  jporbes  v.  AspinuU.     The  Defendant's  counsel   asks 
ibr  some  agreement,  on  which  the  Plaintiff  might  have 
^^Ounded  a  right  of  action,  either  in  contract  or  tort ; 
inre    do  not  proceed  on  the  ground  of  the  mode  in 
*^hieh  the  Plaintiff  might  or  might  not  have  obtained 
redress  for  the  breach  of  an  agreement.     The  question 
is,  was  there  a  contract  ?    In  Thompson  v.  Taylor ^  (I 
.am  old  enough  to  recollect  all  the  cases  cited,  except 
Tonge  V.  Watts^)  I  thought,  at  the  time,  the  case  went 
too  far;  but  the  Court  did  not  go  on  the  ground  that 
there  must  be  a  charter-party  under  seal ;  the  question 
was,  whether  there  was  any  contract,  on  which,  but  for 
the  perils  of  the  seas,  the  Plaintiff  might  have  recovered* 
In  the  case  of  Parke  v.  Hebsofiy  the  contract  was  only 
deducible  from  letters.     As  to  the  alleged  necessity  of 
something  being  on  board  under  the  contract,  in  almost 
all  the  cases  on  this  subject,  the  ship  was  lost  before  any 
thing  was  on  board ;  it  was  thus  in  Homcastle  v.  SuarL 
In  Jity  V.  Lindo^  part  of  the  cargo  was  on  board,  but 
not  that  part  which  was  the  subject  of  insurance.     In 
Davidson  v.  fVUlaseyj  it  is  true,  about  half  was  on  board. 
Without  saying  what  sort  of  action  the  Plaintiff  might 
have  brought  against  the  East  India  Company,  it  is  suf- 
ficient to  say,  that  this  was  a  sort  of  engagement  under 
which  they  would  have  been  liable.     What  then  pre* 
vented  the  Plaintiff  from  earning  his  passage-money  ? 
Loss  by  the  perils  of  the  sea.     It  is  clear,  that  the 
Plaintiff  had  taken  in  water,  and  part  of  the  materials 
which   were  necessary  for  his  projected  alteration;  he 
had,  therefore,  begun  to  execute  his  part  of  the  con- 
tract, 
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tract,  the  completion  of  which  would  have  entitled  bim 
to  passage-money;  that  completion  was  prevented  by 
the  perils  of  the  seas,  and,  therefore,  he  is  entitled  to  bis 
insurance. 


BuRROUGU  J.  If  this  contract  had  been  bond  Jlde 
completed,  it  is  clear  the  Plaintiff  would  have  had  a 
claim  against  the  East  India  Company.  In  consequence 
of  their  proposals,  he  begins  an  alteration  in  bis  ship, 
and,  if  the  Company  had  failed  in  their  engagementi, 
they  must  have  paid  damages ;  nay,  the  Plaintiff  would 
have  been  liable  to  them  if  he  had  failed,  and  he  could 
not  have  entered  into  any  engagement  for  the  fireigbt 
of  other  goods.  This  shows,  that  the  contract  was  per^ 
feet  in  all  its  parts.  It  makes  no  difference  whether  the 
contract  was  by  charter-party  or  otherwise ;  it  is  sufflU 
cient  that  there  was  a  contract.  The  word  charter- 
party  frequently  misleads,  and  is  apt  to  convey  the  ides 
of  something  extraordinary;  but  there  is  no  magic  in 
the  word  charter-party,  and  an  agreement  of  any  sort  is 
equally  valid.  If,  then,  there  was  a  contract  complete 
in  all  its  parts,  if  every  thing  was  done  on  the  Plaintiff's 
part,  up  to  the  time  of  the  loss,  it  would  be  the  hardest 
case  if  he  could  not  recover.  As  to  the  difference  between 
freight  and  passage-money,  what  is  it  ?  In  the  one  case, 
the  thing  to  be  carried  is  inanimate^  and  in  the  other 
it  is  alive.     I  can  see  no  other  difference. 


Richardson  J.  This  is  a  policy  at  and  from  iUa- 
dras  on  freight  and  passage-money,  for  5000/.  The 
jury  find  a  verdict  for  104/.,  being  the  Defendant's  pro- 
portion of  the  loss  insured  against ;  but  the  verdict  is 
absolute  for  48/.,  and  conditional  as  to  SSL  The  ques- 
tion, therefore,  is,  whether  the  Plaintiff  is  entitled  to 
recover  56/.  in  addition  to  the  4*8/.  It  is  unnecessary 
to  consider  whether  the  policy  can  be  opened  or  the 

verdict 
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verdict  disturbed ;    the  only  quesdon  is,  whether  the 
Defimdant  can  recover  the  56/.    That  depends  on  the 
question,  whether  there  was  a  contract  for  the  shipping 
of  passengers,  the  profit  of  which  the  Plaintiff  lost  by 
perils  of  the  seas ;  and  I  think  there  was  such  a  contract. 
The  ship  is  hired  to  carry  fifty-six  invalids ;  then,  sub- 
ject to  certain  alterations  proposed  by  the  Company, 
and  acceded  to  by  the  Plaintifl^  there  is  a  fiirther  agree- 
m^it  for  200  invalids.   Then  follows  a  letter,  communi- 
€:atixig  the  result  of  the  survey,  and  an  assurance  is 
^▼en  from  the  government  of  the  shipment  of  these 
SOO  men ;  and  no  question  was  made  at  the  trial,  as  to 
tthe  sufficiency  of  the  vessel  to  convey  these  200  men. 
nnbe  facts  being  thus  before  us,  we  must  take  it  for 
granted  that  the  ship  would  carry  200  passengers ;  that 
l)eing  so,  the  Company  was  bound  to  put  them  on 
board;  and   the  only  remaining  question  is,  whether 
there  was  a  subsisting  contract  under  which  the  party 
could  have  recovered,  but  for  its  interruption  by  the 
perils  of  the  sea.     That  there  is  no  magic  in  a  contract 
by  charter-party,  is  clear,  from  the  case  of  Parke  y.Heb- 
son.     But,  it  is  urged,  there  could  not  have  been  a  con- 
tract, because  something  was  to  be  done  by  the  Plaintiff 
before  the  Company  would  send  the  200  men  on  board, 
and  the  ship  was  to  be  fitted  up  in  a  particular  manner. 
In  most  charter-parties,  however,  it  is  stipulated,  that 
the  owner  shall  fit  up  the  ship  in  some  way  required  by 
the  charterer.     Surely,  it  would  be  no  objection  to  the 
recovering  on  an  insurance  of  freight,  that  the  ship  was 
lost  before  she  was  completely  rigged  and  fitted  for  sea. 
Suppose  a  charterer  were  to  stipulate   for  additional 
bulkheads  or  partitions  for  a  cargo  of  a  particular  de- 
scription, it  could  be  no  defence  to  the  insurer  at  and 
firom  the  place  of  fitting  out,   that  the  ship  was  lost 
before  the  bulkheads  were  completed.     As^  to  the  ob- 
jection, 
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1820.       jection,  that  the  Plaintiff  it  not  mtitled  to  recoYer,  i( 
perhi^ps,  his  gains  might  have  been  prevented  by  acci- 
dents other  than  the  perib  of  the  sea,  the  contrary  has 
often  been  hdd^  for  there  are  many  subjects  of  insur- 
ance whidi  might,  by  possibility,  be  lost  by  other  tfaaa 
the  perils  of  the  sea ;  if,  however,  they  are  actoally  lost 
by  means  of  such  perils,  that  is  sufficient    Mercantile 
profits  are  an  instance  of  this  (a) ;  from  their  very  m^ 
ture  they  may  be  defisated  by  many  different  accidents  | 
where,  however,  there  is  a  reasonable  certainty  thai 
they  would  have  been  attained  but  for  a  loss  at  seay 
the  insurer  of  such  profits  is  liable  to  pay  the  loss. 
That  is  a  much  stronger  instance  than  the  present*    I 
think,  therefore,   the  Plaintiff  is  entitled  to  recover 
the  561. 

Judgment  for  the  Plaintiff 

(it)  ViJe  Thompson  r.  Tajlor,  6  7.  it.  481.,  verki  Lawretui  Jm 
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John   Barford,    Administrator   of   Martha     *iw.i4« 
Elizabeth  Fitts^  v»  Vincbnt  Stuckey. 

T^EBT  on  an  annuity-deed,  between  Bamdlnf  John  Deed  between 
Bartlett  and  the  Defendant  of  the  one  part,  and  ^  Drfendant 
2faiAaniel  Pitts  of  the  other  part.     By  this  deed,  which  of  the  one 
Was  aet  out  on  oyer,  after  a  recital  (containing  statements  ^*/^  ^' 
and    conditions    immaterial  to  the  present  decision)  other  part,  by 
JBamaby  John  Bartlett  and  the  Defendant  did  severally  ^bich  B.J.B. 
and  respectively  agree  with  Nathaniel  PittSf  his  execu-  f^^^^  airreed 
ton  and  administrators,  that  they,  Bamaijf  John  Bart^  v^  N.P^ 
idt  and  the  Defendant,  would,  during  a  term  of  twenty-  ^^?^^ 
one  years,  to  commence  the  25th  Marchf  1810,  in  case  tnton,  to  pay 

'tbey  or  the  survivor  of  them  should  so  long  live,  pay  or  f"™. "  *°°'*" 

itv  tor  SI 
oaiiae  to  be  paid  to  Nathaniel  Pitts^  or,  in  case  of  his  J^^  |£  2.  J. 

^eath  within  the  term,  to  the  use  of  his  child  or  chil-  B.  and  the 

^ren,  if  any,  in  such  proportions  as  Nathaniel  Pitts  oJ^,^J^^ 

should  by  deed  or  will  appoint,  or,  in  default  of  appoint-  of  them,  should 

ment,  to  all  of  them  equally,  and,  if  there  should  be  no  ^^^^"^ 

^hild,  to  his  then  wife,  if  she  should  remain  his  widow,  should  die 


annuity  of  500/.,  by  half-yearly  payments.    Aver-  during  die 

uents  that  Nathaniel  Pitts  died  within  the  term,  intes-  ^^y*     ^ 

^tate^    and   without    making   any    appointment;    that  appointment  of 

Jidrtha  Elizabeth  Pitts,  his  only  child,  afterwards  died  f^\?^?!jy' 

to  his  child  or 

urithin  the  term,    intestate,  and  without  making  any  children  for 
<^>pointment;    and   that  the  wife  of  Nathaniel  Pitts  the  residue  of 
also  died  within  the  term,  in  the  life-time  of  Nathaniel  |f  ^i^^  Amid 

PittSf  that  the  Plaintiff  took  out  administration  of  the  be  no  child, 

to  the  widow 
of  JV.  A  N.  P.  died  within  the  term  intestate,  and  without  appdntment,  leaving 
M»E.P„  an  only  child,  who  also  died  during  the  term  intestate  and  without 
appointment.  The  wife  of  N>  P,  died  during  his  life.  Held,  that  the  adminis* 
tntor  of  ilf.  jS.  p.  could  not  sue  the  Defendant  on  this  deed  for  non-payment  of 
theammity. 

Vox*  IL  B  b  cflkts 
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effects  of  Martha  Elizabeth  Pitts,  and  that  three  half- 
yearly  payments  of  the  annuity  were  in  arrear. 
General  demurrer  and  joinder. 

Toddy  Serjt,  with  whom  was  Htdloch  Serjt.^  m  sup- 
port of  the  demurrer.  Martha  Elizabeth  Pitts  is  no 
party  to  this  deed,  and  the  action  ought  to  have  been 
brought  by  the  administrator  of  Nathaniel  Pitts,  This 
deed  is  between  parties,  and  where  such  is  the  nature  of 
the  deed,  a  stranger  cannot  take  advantage  thereof  by 
way  of  action.  Scudamnre  v.  Vandenstene  (a),  SUrer  V. 
6ordQn{b).  And  this  doctrine  applies  as  well  to  the 
action  of  debt  as  to  the  action  of  covenant,  for  Scudamori 
r.  Vandenstene  was  brought  in  debt  Neither  is  this  iiH 
consistent  with  the  case  of  GiWy  v.  CapUt/  (c),  or  DutUm 
V.  Pacie^  therein  cited ;  for,  in  Gilby  v.  Copley^  the  pro* 
mise  was  general,  though  the  payment  was  to  be  made 
to  a  particular  person.  Cooker  v.  Child  {d)j  and  Q^  r« 
Ward,  there  cited  by  LemnXj  are  nearly  the  same  in  their 
circumstances. 


Lens  Seijt  contrh.  llie  action  could  not  be  maintained 
by  any  but  the  administrator  of  Martha  Elizabeth  PiiiSt 
for  she  alone  bad  the  beneficial  interest.  IDallas  C.  J. 
Surely  the  action  might  have  been  brought  by  the  ad- 
ministrator of  Nathaniel  PittsJ]  He  certainly  might 
have  sued,  but  he  would  not  do  so  unless  he  were 
indemnified ;  and  when  tliere  is  a  party  beneficially  in* 
terested,  it  is  bard  that  one  uninterested  should  be 
exposed  to  the  risk  of  an  indemnity.  The  objection 
urged  for  the  Defendant,  implies  only  to  actions  of 
covenant,  and  not  to  debt  or  assumjisit.  There  is 
nothing  in  this  case  to  interfere  with  the  doctrine  in 
Scndamore  v.  Fandensteney  for  it  was  stated  there  thal=^ 


(a)  %  Ifut.  673. 
(^)  3 


M,^  S.  aao.  s%2» 


(r)  3  Lev.  138. 
{^)  %  Liv.  74. 
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debt  wQuld  not  lie,  only  because  the  action  arose  out  of 
the  deed  alone,  there  being  no  interest  created  beyond 
it;  and   the  doctrine  recognised  in  Co.  Lit.  238,  that 
^no  stranger  can  take  advantage  of  a  present  interest 
conveyed  by  a  deed,  does  not  apply  to  those  who  claim 
in  remainder.     The  ground  of  the  present  action  is  an 
interest  substantially  vested  in  the  party  complaining, 
and  therefore  Storer  v.  Qordon  does  not  apply,  because 
that  was  an  action  merely  and  necessarily  on  the  co- 
jrenaqt.     The  very  cases  put  in  Scudamore  v.  Vanden^ 
^enCf   shew  the  limitation  of  the  doctrine  there   laid 
down  ;  they  are  all  cases  in  which  the  parties  to  the 
<le^  had  no  claim,    except  by  the   deed  itself;  and, 
therefore,  could    only    sue  on    the  deed.     Didton   v. 
JPoole  (a),  and  GiUy  v.  Copley  are  authorities  in  favour  of 
the   Plaintiff.     Lord  Mansfield,  in  Martyn  v.  Hind  (b\ 
s^ys  it  is  a  matter  of  surprise  how  a  doubt  could  have 
ciriscP  iu  Dutton  v.  Poole.     In  Gilbyv.  Copley  is  a  judg- 
ment of  three  Judges  on  the  very  point. 


1890. 


BAmORO 
V. 

^TiJcuar* 


T^ddy^  in  reply,  was  stopped  by  the  Court. 


Dallas  C,  J.    It  seems  to  me  that  this  action  cannot 
\t^  maintained  by  the  administrator  of  Martha  Elizabeth 
^2tt$f  because  she  was  no  party  to  the  contract,  which 
^H^kes  it  necessary  to  see  between  whom  the  contract  really 
^as.     It  was  a  contract  between  Barnaby  John  Bartlett 
«i)d  the  Defendant  of  one  part,  and  Nathaniel  Pitts 
of  the  other  part :  and  the  daughter  was  in  no  respect 
privy  or  party  thereto,  though  in  a  certain  event  she 
irpqld  take  a  beneficial  interest.  To  the  contract,  there- 
fore^ we  must  look,  in  order  to  ascertain  the  rights  of 
the  parties,  and  it  is  a  general  principle,  that  the  right 
to  nue  under  a  contract,  is  confined  to  the  parties  to  a 
deed.    Now  Martha  Elizabeth  Pitts  was  no  party  to  this 


(a)  1  Fent.  318*  33a. 


(^)  Cvwf.  443*    S*  C»  Doug,  IAS. 
B  b  2  deed. 
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flSfiO. 

[Babiobd 
Stdcut* 


deed.  The  consideration  did  not  move  ftx>m  her  bit 
from  her  bther,  and  the  obligation  arises  out  of  the 
contract  itself.  It  is  admitted,  that  an  action  might 
have  been  brought  by  the  administrator  of  Naihamd 
Pitti;  if  he  had  recovered,  he  would  have  been  a  trustee 
for  Mdriha  EUzabetk  Pitts  i  and,  if  he  had  refused  to  sue^ 
he  might  have  been  compelled  by  a  court  of  equity  to 
lend  lus  name.  It  seems  clear  to  me,  therefore^  looking 
to  the  contract  and  to  the  parties,  that  the  action  ought 
property  to  have  been  brought  by  the  administrator  of 
Nathaniel  Pitts^  and  not  by  the  administrator  of  Martha 
Elizabeth  Pitts.  If  the  latter  could  also  have  sued,  it 
might  have  occasioned  two  actions,  and  the  Court  must 
have  been  called  on  to  stay  one  of  them.  I  thinks  there- 
fore^ the  action  is  improperly  brought  by  the  present 
Plaintiff. 


Park  J.  I  am  ofthe  same  opinion.  In  order  to  see  whe^* 
ther  this  is  a  vested  interest,  we  must  look  to  the  deed.  By 
that  instrument  the  interest  vests  in  the  administrator 
of  Nathaniel  Pitts^  and  not  in  Martha  Elizabeth  PittSf 
or  her  representative.  It  was  admitted  by  the  counsd 
for  the  Plaintiff,  that  the  administrator  of  Nathanid 
Pitts  might  have  sued ;  but  it  was  urged,  why  should  the 
burthen  of  a  suit  be  thrown  on  him,  when  he  had  no 
interest  for  which  to  sue  ?  But  this  is  every  day's  prac- 
tice, and,  as  to  the  hardship  of  acting  under  an  indem- 
nity,  it  is  what  every  executor  and  trustee  must  do.  As 
to  Martyn  v.  Hind^  Lord  Mansjield  said,  that  the 
contract  was  not  with  the  bishop  but  with  the  curate,  (a) 
The  deed  here  being  inter  partes^  it  makes  no  difference 
whether  the  action  was  in  debt  or  covenant.  1  find 
it  difficult  to  understand  the  reasoning  of  Button  t» 
Poole^  or  to  see  exactly  how  the  parties  in  that 
stood* 

(a)  Cc«y«443* 

'RrritOAtTiitr 
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BuRROUGH  J*     There  might  have  been  more  weight 
in  the  Plaintiff's  argument,  if  the  deed  had  contained  a 
^ant  of  an  annuity,  which  it  does  not,  but  only  a  cove- 
nant to  pay.     In  order  to  sustain  the  action,  the  deed 
must  be  shown ;  and  then  appear  three  objections  to  the 
claim  of  the  present  Plaintiff,    First,  that  Martha  Eliza-^ 
beth  Pitts  was  no  party  to  the  deed ;  second,  that  there 
vras  no  contract  with  her ;  third,  that  she  had  no  legal 
but  only  an  equitable  interest.      So  that  the  deed  being 
fttated,  it  clearly  appears,  that  no  interest  exists  on  which 
the  present  action  can  be  sustained.     As  to  the  case  of 
jyutton  V.  Poolcy  I  think  that  was  rightly  decided.     It 
'was  the  case  of  a  father,  who  wished  to  raise  a  portion 
£>r  his  daughter.     The  son  promised  the  father  to  pay 
the  daughter  this  portion,  if  the  father  would  forbear  to 
cut  down  a  certain  quantity  of  timber ;  and  the  question 
was,   if  this  amounted  to  a  sufficient  consideration  to 
entitle  the  daughter  and  her  husband  to  sue  the  son : 
undoubtedly  it  was  sufficient.     That  case  does  not  affect 
the  present,   in  which,  I  think,  judgment  must  go  for 
the  Defendant. 


1820. 


Richardson  J.  I  think  this  action  is  not  maintainable 
by  the  administrator  of  Martha  Elizabeth  Pitts*  The 
doctrine  on  this  subject  is  clearly  laid  down  in  Scudamare 
T.  Vandenstenej  has  long  since  become  inveterate,  and  was 
lately  recognized  in  the  case  of  Gordon  v.  Storer.  It  has 
been  admitted  by  the  Plaintiff's  counsel,  that  a  stranger 
could  not  sue  in  covenant ;  but  it  is  contended,  that  such 
stranger  may  sue  on  an  interest  arising  out  of  the  con- 
tract, though  dehors  the  contract  itself.  This  deed,  how* 
ever,  provides  for  nothing  but  the  contract  itself;  every 
thing  contained  in  it  is  inducement,  till  we  come  to  the 
promise  made  to  NaiJianid  Pitts  and  his  executors,  and 
after  his  death  accruing  to  his  children,  if  he  should  have 

B  b  3  any. 


838 
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toy.  It  is  necessary  to  the  action  that  the  deed  should  b^ 
stated ;  and,  when  that  is  stated,  it  appears  that  the 
Plaintiff  is  no  party  to  it.  Judgment,  therefore^  must 
be  for  the  Defendant. 

* 

Judgment  for  the  Defendant  accordingly* 


Nov»  x6. 


Warmsley  V.  Macey. 


Affidavit  to 
hold  to  baUy 
stating  that 
R.  M.  was 
justly  and  truly 
indebted  unto 
the  said  J.  W. 
in  the  sum  of, 
&c.  and  up- 
wards: *«  as 
the  acceptor  of 
a  certain  bill 
of  exchange, 
bearing  date, 
&c.,  drawn  by 
the  said  J.  W. 
for  a  valuable' 
consideration 
ony  and  ac- 
cepted by,  the 
said  R,  M.f 
payable  two 
months  after 
the  date  there- 
of, and  due  at 
a  day  now 
past}"  Held, 
to  contun  a  * 
sufficient  de- 
scription of 
the  debt 


TN  this  case,  the  debt  in  the  affidavit  to  hold  to  bail^ 
was  as  follows :  **  James  Howe^  &c.  &c,  on  his  oath 
saith.  That  Robert  Macey  is  justly  and  truly  indebted 
unto  the  said  John  Warmsley  in  the  sum  of  452L,  and 
upwards,  as  the  acc^tor  of  a  certain  bill  of  exchange, 
bearing  date  the  IGth  day  oi  April  last,  drawn  by  the 
said  John  Warmsley  for  a  valuable  consideration  on,  and 
accepted  by,  the  said  Robert  Macey^  payable  two  months 
after  the  date  thereof,  and  due  at  a  day  now  past." 

PeU  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi 
to  have  the  bail-bond  delivered  up  to  be  cancelled,  on 
the  Defendant's  entering  a  common  appearance,  upon 
two  objections.  First,  that  in  the  affidavit,  the  relap 
tion  between  Plaintiff  and  Defendant  did  not  suffici* 
ently  appear ;  the  affidavit  not  setting  forth  in  what 
capacity  or  character  the  Plaintiff  sued.  Secondly,  that 
in  the  affidavit  it  was  not  sworn  that  the  bill  was  un« 
paid.  He  said  that  the  cases  on  the  subject  mn 
contradictory. 

Onstow  Serjt.,  who  was  to  have  shown  cause  igaiiiit 
th^  rule,  was  stopped  by  the  Court ;  and 
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Pett  Sepjt,  being  called  on  to  support  his  rule,  con-* 

tended,   that  the  word  **  indebted,"   was  no  sufficient 

sabstitute  for  a  statement  that  the  bill  was  unpaid;  BalU 

Y,  Bailey  (a)  and  Perkes  v.  Severn  (i) ;    the  authority  of 

EUenborough  C.  J.,  in  Taylor  v.  Forbes  (c),  showed  that 

the  greatest  strictness  of  construction  should  bo  applied 

to  these  cases.     Then,  according  to  TidcPs  Forms  (d),  it 

should  have  been  stated  that  the  bill  -was  payable  to  the 

Plaintiff  at  a  day  passed.     In  Machu  v.  Fraser  {e\  Gibbt 

C.  J«  said,    <*  The  Plaintiff  swears,   the  Defendant  ia 

indebted,  on  a  bill  drawn  by  the  Plaintiff  upon,  and 

2UMsepted  by,  the  Defendant.     Every  word  of  this  may 

l>e  true^  and  yet  the  Plaintiff  may  not  be  entitled  ta 

arrest  the  De&ndant ;  and,  if  so,  certainly  it  is  not  such 

«n  affidavit  as  can  support  this  arrest"     Bradshauo  v« 

Saddington  (/)  was  not  referred  to  in  Machu  v.  Fraser  g. 

1)ut,  in  Bradskaw  v.  Saddington^  the  affidavit  expressly 

stated,  that  the  bill  was  unpaid.  By  inference,  the  words 

Tued  by  the  Plaintiff,  in  the  case  before  the  Court,  might 

1)6  sufficient ;  but  the  cases  cited  showed  that  nothing 

ought  to  be  intended  or  inferred,  and  that  the  utmost 

strietness   and  particularity  should  be  the  governing , 

principle  of  these  affidavits.    Sands  v.  Graham  was  also 

re&rred  to.  {g) 


18904 


{; 


a)  6  Taunt.  45. 

[h)  7  Bojtf  194. 

u)  zi  £ajtf  315. 

Ln  f  •  8.  /•  4B«  4tli  ed. 
e)  J  Taunt,  lyi* 
)  7  Bajty  94. 

\g)  Mtch.  18x9,  Nov*  zz. 
Thu  Court  made  a  rule  absolute 
to  ^charge  die  Defendant  out 
of  dutody  upon  t ntertag  a  com- 
noa  appearance,  on  the  ground 
that  the  affidavit  of  the  debt, 
whkh  aroM  oa  a  bill  of  ex- 
change, and  on  goodi  told  and 
delimed,  was  imperfect,  because 


the  affidavit  did  not  state  when 
the  bill  of  exchange  was  due,  or 
that  it  was  due  and  net  paidt 
and  the  Court  t aidy  that  j^lthoug^ 
the  other  part  of  the  affidavit 
was  for  goods  sold  and  delivwadf 
that  would  not  auiit  die  FJaintiil^ 
for  the  bill  of  exchange  might 
have  been  given  for  the  amoinit* 
The  counsel  for  the  Plaintiff  tlien 
prayed  leave  to  file  a  sypplc^ 
mental  affidavit,  which  wa|  le- 
fused.  Faugban  Seijt.  (m  llainF 
tiffi  iluUock  Seijt.  for  Defend- 
ant.    MSS.  fenet  Hewlett. 


Bb  4 


Dallas 
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1820.  Dallas  C.  J.    This  is  an  application  that  the  De- 

fendant may  be  dischargedf  upon  filing  common  bail^ 
upon  the  ground  of  an  alleged  insufficiency  in  the  affi* 
davit  to  hold  to  bail.  The  case  is  that  of  an  action  by 
the  drawer  against  the  acceptor  of  a  bill  of  exchange. 
The  affidavit  states  the  relation  between  the  partiesi 
(namely,  that  the  Plaintiff  is  the  drawer,  and  the  De« 
fimdant  the  acceptor  of  the  bill)  the  time  when  the  bill 
was  payable,  and  the  fact  of  its  having  become  due  at  a 
day  then  past,  but,  omits  to  state  that  the  bill  rmnains 
unpaid :  and  it  is  objected,  first,  that  the  relation  be-* 
tweeu  the  parties  is  not  shown  with  sufficient  precision; 
and,  secondly^  that  though  the  bill  is  stated  to  have 
become  due,  it  is  not  dear  that  the  bill  is  still  unpaid. 
In  the  outset,  it  is  necessary  for  me  to  observe,  that  this 
affidavit  is  conformable  to  the  precedents  in  all  the  books 
of  practice;  one  question,  therefore,  is,  whether  all 
these  books  arc  erroneous,  and,  in  order  to  show  that 
they  are  so,  it  has  been  said,  that  the  cases  are  contra- 
dictory ;  for,  if  the  matter  were  to  rest  on  principle^ 
there  could  not  be  a  doubt  entertained.  It  is  necessary, 
then,  to  see  if  the  cases  be  contradictory,  in  order,  if 
possible,  to  arrive  at  their  general  result ;  and  if  that  be 
impossible,  to  decide  the  point  on  principle.  It  is  a 
general  principle,  that,  in  these  affidavits,  it  is  necessary 
to  show  a  right  to  arrest ;  and  such  right  is  shown,  by 
a  statement  of  the  cause  of  action :  what  shall  be  deemed 
a  sufficient  showing  of  the  cause,  must  depend  on  the 
subject  matter  9f  the  action.  In  actions  for  goods  sold  and 
delivered,  many  decisions  have  settled  the  forms  usually 
pursued  in  such  cases.  I  agree  that  the  forms  of  these 
affidavits  must  be  strictly  pursued,  for  the  reasons  given 
by  Lord  EUaiborough^  in  Taylor  v.  Forbes  {a).  Inde- 
pendently of  that  case,  tliere  are  many  decisions  on  cases 

(a)  II  Eattf  316, 

of 
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of  bills  and  promissory  notes,  in  all  of  which  it  is  saidf        1880« 
that  the  relations  in  which  the  parties  stand  towards 
each  other  must  clearly  appear ;  and  this  has  been  suffi* 
dently  done  as  to  the  present  Defendant    The  next 
thing  to  be  shown  is,  that  the  party  has  a  right  to 
arrest ;  it  is  not  sufficient  to  show  that  the  Defendant  is 
indebted,   and  to  show  no  more,  because  he  may  be 
jndd>ted,  and  the  day  of  payment  may  not  be  come  on 
the  day  of  arrest :  it  is  necessary,  tlierefore,  to  show, 
that  the  debt  is  payable,  and  that  it  remains  unpaid* 
Sat,  whatever  shows  that  a  bill  is  due,  shows  that  it  is 
payable  and  unpaid,  and   the  party  is  not  necessarily 
confined  to  any  one  precise  form  of  words ;  if  the  affi« 
davit  shows  that  which  is  tantamount  to  the  word  un- 
paid, it  will  be  sufficiently  clean     Here  the  affidavit 
states,  that  the  bill  is  due,  and  the  acceptor  indebted 
to  the  Plaintiff,  as  drawer  of  the  bill,  which  would  be 
impossible  if  the  bill  were  paid.     Any  other  construe* 
tion  of  the  expressions  of  this  affidavit,  would  do  vio- 
lence to  common  sense  and  reason. 

So  far  I  have  proceeded  on  principle,  nor  do  any  of  the 
cases  cited  go  to  contradict  this  principle.  In  Balii  v, 
Bailey,  I  admit,  the  affidavit  was  similar  to  the  present ; 
it  stated,  that  the  day  of  payment  was  past,  without 
adding  that  the  bill  remained  unpaid ;  but  no  objection  ' 
was  taken  on  this  point ;  the  objection  was,  that  it  did 
not  appear  that  the  bill  was  payable  to  the  Plaintiff; 
and  it  was  held,  that  the  Plaintiff  must  show  how  he 
was  related  to  the  Defendant  But  this  case  of  Balbi 
V.  Batley,  was  shaken  in  Machu  v.  Fraser,  where  it  was 
observed,  that  the  case  of  Bradshaw  v.  Saddington  was 
not  cited  in  the  discussion  of  Balbi  v.  Batley.  How- 
ever, BaJhi  V.  Batley,  even  if  rightly  decided,  would 
not  apply  to  this  cause.  In  BradsAaw  v.  Saddington^ 
the  affidavit  was,  that  the  Defendant  was  justly  and  truly 
indebted  to  the  Plaintiff,  in  the  sum  of   100&    and 

upwards. 
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IBiO.  tipwards,  upon  and  by  virtue  of  a  certain  bill  of  ex- 
change, drawn  by  the  said  Defendant,  and  long  since 
due  and  unpaid.  Hie  objection  in  diat  case  was  whcdiy 
difiereiit ;  it  was  that  it  was  not  stated  in  what  character, 
whether  as  payee  or  indorsee,  the  Plaintiff  charged  the 
Diefendant  to  be  indebted  to  him.  That  case^  therefore^ 
liB  a  direct  authority  against  the  first  objection.  The 
Court  there  said,  "  That  the  affidavit  sufficiently  mdi- 
cated  the  ground  on  which  the  Plaintiff  bad  holden  Ae 
Defendant  to  bail ;  that  it  was  upon  a  bill  of  exchange^ 
drawn  by  the  Defendant,  on  which  he  was  justly  )n« 
debted  to  the  Plaintiff;  and  it  was  not  necessary  lor  the 
Plaintiff  to  specify  in  what  particular  character,  whether 
as  payee  or  indorsee,  he  claimed.  In  Sands  v.  Oraham 
it  wjAS  not  stated  when  the  bill  became  due ;  and  for  the 
reasons  before  stated,  of  course  that  was  not  sufficient 
In  common  sense  and  reason,  I  can  entertain  no  doubt; 
and  when  the  cases  are  accurately  looked  into  and  traced, 
with  the  exception  ofBalbi  v.  BaHey^  they  will  be  found 
to  present  no  inconsistency.  Upon  the  decided  cases, 
therefore^  alone,  and  if  we  could  not  resort  to  them, 
tipon  principle,  it  is  clear,  beyond  all  doubt,  that  this 
affidavit  is  sufficient. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 
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Lamb  v.  Frederick  Simon  Newcomb* 
Same  v.  Mart  Edwards,  (a) 

YK  the  first  of  these  cases^  the  affidavit  to  hold  to  bail)  Ai&dayits  to 

sworn  by  the  Plaintiff;  stated  that  the  Defendant  was  ^^^^^  ^ « 

••  jastly  and  truly  indebted  to  this  deponent,  in  the  sum  stadng  CD.** 


4002./'  "  as  indorsee  of  six  several  bills  of  exchange^  *<>  ^  "  j^y 
four  of  the  said  bills  for  50/,  each,  drawn  by  one  fFif-  £tid1o  IhL 
Ham  OUham  upon,  and  accepted  by,  the  said  Frederick  deponent"  in 
Simm  Newcamb,  payable  to  the  order  of  the  said  WilUam  t^**?*?'""); 

.  -  •*  as  indorsee 

tXdhamj  at  a  certain  day  now  past,  and  indorsed  to  this  of  bills  of  ex- 

cleponent ;  and  the  two  other  of  the  said  bills  for  the  sum  change 

€>f  1 OOA  each,  drawn  by  James  Oldham  and  Company,  jj^  p^      J 

upon,  and  accepted  by  the  said  Frederick  Simon  Newcomb^  and  accepted 

payable  to  the  order  of  the  said  James  Oldham  and  Com-  ^'  ?;  ^'* , 
*^^  payable  to  the 

pany,  at  a  certain  day  now  past,  and  indorsed  to  this  de-  order  of  the 
ponent,'*  &c.     The  affidavit,  in  the  second  case,  sworn  ^^  S^F,,  at 
by  the  Plaintiff^  stated,  that  the  Defendant  was  "  justly  ^ow  past  and 
and  truly  indebted  to  this  deponent,  in  the  sum  of  SSl.y  as  indoned  to 
indorsee  of  a  certain  bill  of  exchange,  drawn  by  James  ^  !^^ 
Oldham  and  Company,  upon,  and  accepted  by,  the  said  uf.^^suting 
Mary  Edwards^  payable  to  the  order  of  the  said  James  ^\^'  ^  ^ 
Oldham  and  Company,  at  a  certain  day  noiy  past,*'  &c.    jy^y  indebted 

to  this  depo- 
Tadify  Serjt.  now  moved  that  these  bail-bonds  might  ?^   «»»  oer- 
be  delivered  up  to  be  cancelled,  and  that  the  Defend-  indorsee  of  a 

ants  might  be  discharged,  on  entering  a  common  ap-  ^eruin  bill  of 

exchange 

drawn  by  JEE»F« 
upon,  and  accepted  by,  the  said  G.  H.,  payable  to  the  order  of  the  said  £•  F.  at  a 
certain  day  now  past  :*'  Held  to  contdn  a  sufficiently  certab  descriptioa  of  the 
respective  debts  of  CD.  and  O.H* 

(a)  These  cases  were  decided    thought  adviuble  to  place  them 
on  the  7th  November^  but  it  was    after  the  prtceding  caset 

pearanoe^ 
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pearance,  on  the  ground  that  it  did  not  appear  that  the 
Plaintiff  had  any  right  to  sue  on  the  bills  of  exchange 
mentioned  in  the  affidavits;  (no  indorsement  to  the 
Plaintiff  being  stated  in  the  latter  of  the  affidavits,*  and 
the  indorsement  being  stated  too  loosely  in  the  former 
of  them ;)  and  that  the  proper  form  in  such  cases  was, 
to  state  that  the  bill  was  payable  to  the  drawer,  or  his 
order,  at  a  certain  day  then  past,  and  by  him^  the 
drawer,  indorsed  to  the  deponent  (a).  He  cited  Perin 
V.  Severn  {b\  and  admitting  that  the  prior  case  of  Brair 
show  y.  Saddington  (c)  was,  at  first  view,  against  him, 
observed,  that  in  that  case,  the  affidavit  was,  as  perhaps 
it  might  be^  in  general  terms,  not  setting  out  title ;  but 
that  where  the  Plaintiff  chose  to  set  out  his  titles  be 
must  do  it  correctly. 

Rule  refused  {d). 


aa. 


(a)  See  T/i//  Pract.  Form, 

u 

{h)  7  Eastf  194. 


(f)  7  Eajt9  94. 

{4}  Dallas  C.  J.  wi«  absent. 
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Charlton  and  Wife  v.  Driv£R#  Nov.  x;. 

ii  T  the  trial  of  this  cause,  before  Dallas  C.  J.|  at  if.  being  pos« 
the  Westminster  sittinirs  after  Hilary  term,  1820,  a  '^f^     ?^ 
verdict  for  the  Piaintifi^  for  602.  35.  4d,  was  taken  by  held  under  an 
consent,  subject  to  the  opinion  of  the  Court,  on  a  case,  ««W>tthop  by 
€>f  which  the  foliowmg  is  the  substance.    The  Plaintifib,  ^i^  £^^^  ^^ 
1)dng  possessed  of  an  estate  in  Surry,  which  thqr  held  to  time  on 
by  lease  from  the  Archbishop  of  Canterbury,  dated  the  J^^tol 
9th  Aby,  1812,  for  the  term  of  21  years,  and  which  andfees,de- 
wonld  expire  on  the  9th  il%,  1833,  did,  on  the  20th  mitet  the  pre- 
Naoember,  1816,  in  consideration  of  the  rents  and  co*  xamtoB, 
venants  reserved  and  contained  on  the  part  of  the  who  covenanu 
lessees  to  be  paid  and  performed,  grant  an  under-lease  Lz*!«     ^* 
of  part  of  the  above  estate  to  the  Defendant  and  his  time,  and  at 
brother  (since  deceased)  for  a  term  of  18  years,  from  «v«fy  time 
LaAf'^y,  1815,  in  which  last  lease^  the  Plainti&  cove-  tenn,  pay  to 
nanted  with  the  lessees,  at  the  end  of  the  above  term,  to  'A.  or  the 
grant  them  a  new  lease  of  the  said  premises,  for  such  ^5r^^?^ 
further  time  as  would  make  in  the  whole  59  years  from  the  fine  and 
Christmas,  ms,  at  the  same  rent,  and  which  59  years  ^"»  ^^»  "P* 
term  4io  to  be  granted,  would  expire  at  Christmas,  1834,  ^^^^^, 
and  at  which  period  the  interest  of  the  lessees  would  of  the  kiie 
determine  altogether.    There  was  a  covenant  in  the  last  ^  iT!^ 
lease  by  the  Defendant  and  his  brother,  That  they  "mould,  mam  demited, 

Jirom  time  to  time,  and  at  every  time  during  the  said  term  ^^^  ^  P*^^ 

or  payable^  by 
^18  years,  pay  unto  the  Plaintiffs,  or  the  said  archbishop,  A.hkmpect 

such  part  of  the  fine  and  fees,  'vMch,  upon  every  renewal  of  thepraniset 

demised  to  B/ 
jt.  afterwards  renews  his  lease  under  the  archbishop  for  a  period  exceeding*  by  five 
years,  the  term  demised  to  £• :  Held,  that  B,  was  not  liable*  upon  this  covenant,  to 
pay  the  whole  of  the  fine  and  fees  incurred  by  uf*  upon  the  renewal  of 'his  lease 
to  the  extent  above  mentioned,  but  only  a  part  of  such  fiae  and  fees,  commeasurate 
with  the  interest  which  JB.  had  acquired  in  the  premises. 


CaARLTON 
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1820.        by  the  Plaintiffs  of  the  lease  by  which  they  held  the  premises 
thereby  demised  {among  other s\  should  be  paid  or  payable 
by  the  Plaintiffs^  in  respect  of  the  premises  thereby  ifc- 
DanrsB.      ndsed  to  the  Defendant  and  his  brother.    The  lease, 
^  dated    the    9tb   May^    from    the   archbishop    to    the 
^laintiffi,  was  a  renewed  lease,  as  was  aUo  tlye  lef^se 
dated  the  20th  November^  1816,  from  the  Plaintifi  to 
tl^  Defisndant  and  his  brother,  who  paid  to  the  ^Ifu^* 
tiff  their  prc^ortion  of  the  fine  and  fees  on  such  rea^fif 
On  the  Bth  Mayy  1819,  seventeen  years  after  the  )af) 
lease  frorn  the  archbishop  was  granted,    the  PJai^tJ^ 
again  renewed  their  lease  with  the  archbishop ;  find  9pw 
such  r^^wal,  the  premises,  t^e  subject  thereof,  w^re  4^ 
mised  by  the  archbishop  to  the  Plaintifis,  for  ^  t^inp  of 
21  years,  comn^eiicing  on  the  9th  May^  1819,  ^  ^gfi^ 
of  such  lease.    Thi^  last  term  would  expire  on  th^  ^i^ 
M^y  184D,  and  the  59  years  term  agreed  by  tj^e  Plain* 
tiSs  to  be  made  up  and  granted  tp  the  Defend^  aqd 
his  brother,  would  expire  at  Christmas,  1834,  when  th^ 
interiest  would  terminate.    The  Pl^intiffii,  on  tbe^Mt 
renewal,  on  the  9th  May^  1819,  paid  to  the  archbishop 
the  sum  of  1,1 18/.  &r  a  fine  thereon,  and    164  fi>r 
the  fees  on  such  renewal,  of  which  fine  and  fees  so  paid 
by  the  Plainti^  for  sudi  renewal,  the  sum  o(8lL  S^.44f 
was  paid,  in  respect  of  the  premises  demised  by  tim 
Plainti£&  to  the  Defendant  and  his  brotl^er,  but  with  re* 
ference  to  such  extended  term  granted  to  the  Plaintiffs 
as  afor^aid,  and  exceeding,  in  point  of  time,  the  interest 
which  Defendant  and  bis  brother  were  entitled  to  in 
these  premises  five  years  and  upwards.  The  Defend^t's 
proportion  of  the  above  sunnis  of  1,1  IS/,  apd  16/.  (in  rch 
spect  of  that  part  of  the  estate  which  had  been  demised 
to  him  and  his  brother  by  the  Plaintiffs,)  in  the  event  of 
tjie  Defendant's  being  liable  to  reimburse  the  Plaintifl 
so  much  of  the  fine  and  fees   a^   wa^  applicable  tp 
the  whole  extended  term  of  seven  years,  obtained  by 

such 
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«ach  last  renewal,  as  claimed  by  the  Plaintiffs,  was        1820. 
81L  3s»  4icL;  but,  in  the  event  of  the  Defendant  being 
liable  to  reimburse  the  Plaintifis  such  part  only  of 
^liat  sum  as  may  be  applicable  to  the  Defendant's  in-      Djmnp^ 
"ftjcrest  in  the  said  premises,  and  to  the  period  which 
^vrould  elapse  between  Lady-dm/,  1853,  (when  the  De- 
fiendant's  present  lease  would    expire)  and  Christmas 
X  884,  (up  to  which  time  only  he  would  be  entitled  to  hav^ 
tiie  term  granted  to  him  and  his  brother  enlarged,  being 
one  year  and  nine  months,  or  thereabouts,)  then  his 
proportion  of  the  above  sum  would  be  no  more  than  21/. 
The  Plaintiffs  declared  in  covenant  on  the  lease  of  the 
20th  November  J  1816,  for  81/.  Ss.  4(2.,  stating  that  sum 
under  a  scilicet  as  having  been  paid  by  them  in  respect 
of  the  premises  demised  to  the  Defendant  and  his  bro- 
ther, for  the  fine  and  fees  on  the  last  renewal.     The 
Defendant  pleaded  that  the  Plaintiffs  ought  not  to  have 
their  action  for  more  than  2\L  stating  that  such  part  of 
the  said  fine  and  fees  upon  such  renewal  as  aforesaid,  in 
respect  of  the  premises    demised  to  the  Defendant, 
amounted  to  21/.  and  no  more,  and  a  tender  of  that 
sum  to  the  Plaintiffs,  with  a  prqfert  in  curiam  of  the 
money  tendered.     The  Plaintiffs  replied,  that  such  part 
of  the  said  fine  and  fees  so  paid  upon  such  renewal  as    . 
aforesaid,  in  respect  of  the  demised  premises,  amounted 
to  a  larger  sum  than  21/.,  to  wit,  the  said  sum  of  81/. 
35.  4d.  mentioned  in  the  declaration ;  whereupon  issue 
was  joined.     The  question  for  the  opinion  of  the  Court 
was,   whether   the  Plaintiffs  were   entitled  to  recover 
more  than  the  sum  of  21/.  paid  into  Court.     If  so,  the 
verdict  was  to  stand ;  but,  otherwise,  a  nonsuit  was  to 
be  entered. 

Taddy  Serjt.,  for  the  Plaintiffs,  argued  that,  from 
the  express  words  of  the  covenant,  and  the  length  of 
the  term  granted  to  the  Defendants,  it  was  evident  they 

intended 
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intended  and  undertook  to  pay  fined  and  fees  from  time 
to  time^  and  to  an  amount  more  than  commenaurate 
with  tlieir  interest  in  the  premises. 

Sed  pet  Curiam.  It  is  a  reasonable,  and  almost  a 
necessary,  construction,  that  the  Defendants  intended  to 
pay  only  fines  commensurate  with  their  interest  in  the 
premises.    Let  there  be  a 

Nonsuit  entered. 
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Henry  Warteh  and  Margaretta  Mary  Eliza*  iVbv.  i7« 
BETH  Warter,  Infants,  by  their  next  Friend, 
V.  John  Hutchinson  (surviving  Trustee),  and 
Margaretta  Elizabeth  Warter,  an  Infant, 
by  Jane  Warter,  her  Guardian.  And  Jane 
Warter,  Widow,  and  Margaretta  Eliza- 
beth Warter,  by  the  said  Jane  Warter  her 
next  Friend,  v.  John  Hutchinson  and  Henry 
and  Margaretta  Mary  Elizabeth  Warter, 
by  their  next  Friend  and  Guardian. 

'T^HESE    bills   having  been   filed  by  the  respective  T.  M.  devised 

parties,  for  the  purpose  of  carrying  into  effect  the  j^e-^jj^ifiiein 

trusts  of  the  will  hereinafter  stated,  and  declaring  the  and  assigns, 

x^lirhts  of  the  several  parties,  the  causes  came  on  to  be  ""^^  ^  "f",^ 

/f:,  son  of  his 
lister    M,  lV,f  should  attain  ai ;   and  if  he  should  die  in  tlie  mean  time,  until 
^.   W.i  second  son  of  M»  /T.,  should  attain  %  i ;  and  if  if.  W.  should  die  in  the 
xmean  time,    until  the  daughter  of  Af.  W»  should  attain  ai ;    in  trust,  to   rabe 
c»ut   of  the  rentSf  or  by  sale  or  mortgage^  aooo/.,  and  pay  the  same  to  /f.  /Fi, 
"^hen  he   attained  21  ;  and  if  Af.  W>  should  have  more  than  one  younger  childy  to 
vaise  out  of  the  rents  3000/.9  and  pay  the  same  among  such  younger  children,  share 
amd  share  alike,  when  they  should  severally  attain  ai ;  and,  upon  further  trust,  to 
apply  a  proper  sum  out  of  the  rents,  for  the  education  and  maintenance  of  !•  R»  M» 
W*  till  he  should  attain  21,  and  then  to  pay  him  the  residue  of  them,  if  any  should 
vemain  after  performance  of  the  before-mentioned  trusts  ;  and,  }£  J,R.M.  fF.  should 
die  before  2I9    then  to  apply  a  su£&cient  sum  from  the  rents  for  the  education  and 
maintenance  of  H.  JV,  till  he  should  attain  21,  and  then  to  pay  him  the  residue  of  the 
rents,  if  any  should  remain  after  performance  of  the  before-mentioned  trusts,  and  in  the 
mean  time  to  place  out  at  interest,  for  the  benefit  of  his  nephews,  the  money  arising 
from  the  said  rents ;  and,  when  J»  R,  M.  W*   should  attain  22,   or,  in  case  of  his 
death,  when  H.  W,   should  attain  21,   or,  in  case  of  his  death,  when  the  daugh- 
ter of  Jlf. /T.  should  attain  21,  to  the  use  of  J,W.  and  his  assigns,  for  life,  jans 
waste ;  remainder  to  trustees,  to  preserve  contingent  remainders  ;  and,  after  the  death 
of/.  R.M.ff,,  to  the  use  of  the  first,  second,  third,  and  all  and  every  other  son  and 
sons  of  the  body  of  /.  R.  M.  W.  lawfully  issuing,  severally,  successively,  and  in  re- 
mainder, according  to  priority  of  birth,  and  of  the  several  and  respective  heirs  male 
of  his  and  their  respective  body  and  bodies  lawfully  issuing,  the  elder  always  to  take 
before  the  younger*  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing ;  and, 
in  default  of  such  issue,  to  the  first,  second,  and  third,  and  all  and  every  other  daugh- 
ter and  daughters  of  the  body  of  J^R»M,W'  lawfully  issuing,  severally  and  succes- 
sively, according  to  priority  of  birth,  and  of  the  heirs  male  of  the  respective  body  and 
bodies  of  such  first  and  other  daughters  lawfully  issuing,  the  elder  of  such  daughter 
and  daughters,  and  the  heirs  male  of  her  and  their  body  and  bodies,  always  to  take 
before  the  younger  of  them,  and  the  heirs  male  of  her  and  their  body  and  bodies  issu- 
,   Voz^  n.  C  c  ing  ; 
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18S0.  heard  before  his  Honor  the  Vice-Chancellor,  on  the 

Wartbr  ^^^^  Marchj  1820,    when  the  following  case^   in  sub- 

tH  stance,  was  ordered  to  be  stated  for  the  opmion  of  this 

Warter.  Court!    Thomas  Meredith^  of  Penirebtfchan  Halij  in 

ing;  and,  for  ^hg  county  of  Denbigh,  by  his  will,  dated  the  8th 
default  of  such  „  ^      ^  ^,, 

issue,  to  the  use 'S'^i^^^^^^^f  1801,  duly  executed  and  attested  to  pass 
ofH./r.andhiB  real  estates,  (after  directing  payment  of  his  debts 
j^^waste  •  rel  *^^  funeral  expenses,)  devised  his  capital  and  other 
snaindertotnis-  messuages,  tenements,  lands,  and  hereditaments,  with 
tees,  to  preserve  ^^^^  respective  appurtenances,  charged  with  two  an- 

contingent  uses        .  .         ■^  i    .     i    .  <•         •  -i  i.* 

andesutes,and  nuities,  to  trustees,  their  heirs  and  assigns,  until  his 
then  to  the  use  nephew,  John  Warter ,  the  son  of  his  sister  MargareUa 
ami dluehters,  ^^^^y  should  attain  the  age  of  21  years;  and,  if  he 
in  Hke  manner  should  die  in  the  mean  time,  until  Henri/  Warter^  the 

as  to  the  sons  second  son  of  the  said  MargareUa  fVaiier.  should  atriire 
and  daughters  ,  .  ,, 

diJ.fT.i  and,  at  that  age;  and,  if  the  said  Henry  Warter  should  die 

for  default  of  in  the  mean  time,  until  the  daughter  of  the  said  iiar^ 
the  use*^  Us  S^^^^  should  arrive  to  that  age ;  upon  trust,  among 
niecei  the  other  things,  to  raise  out  of  the  rents  and  profits  of  the 

^"^i^h  *^*  premises,  or  by  sale  or  mortgage  thereof,  or  of  a  cora«- 
signs,  for  life,  petent  part  thereof  the  full  sum  of  2000/.,  together 
jtfffj waste,  and  ^\^  ^U  costs  and  charges  attending  the  raising  of  the 
of  her  sons  and  same,  and  to  pay  the  same  to  the  said  Henry  Warter^, 
daughters,  m    the  younger  son  of  his   sister  Margaietta  Warter^  9m 

Uke  manner  as  ^^  ^^  ^^  attained  the  age  of  21  years;  and,  if  his 
to  the  sons  and     .  ,      t  -i   i  i  j         ^  ^ 

daughters  of    sister  should  happen   to  have  more  than  one  younger 

J.  Jt,  M.  W*     child,  to  raise  out  of  the  rents,  issues,  and  profits  of  the 

and  VL»  VfT*  * 

and  for  default  P^en^ises,  the  full  sum  of  3000/.,  and  pay  the  same  to 

of  such  issue,  and  amongst  such  younger  cliildren,  sliare  and  daace 
to  the  use  of 

Af.^,  infee:  Provided  that  whoever  became  possessed  of  the  lands  should  take 
devisor's  name,  and  live  in  his  house,  otherwise  the  devise  to  be  void  as  to  the  persoa 
refusing ;  his  plate  and  furniture  to  remain  in  the  house  as  heir-looms.  7\  M.,  cGe^ 
leaving  his  sister  MJV^  her  sons,  J,  R,  M.  fF.f  H»  /T.,  and  three  younger  children, 
alive.  J.  K.  M,  W.  married,  and  died  under  age,  leaving  a  daughter,  M.  E.  Jtf.  fF* 

Held,  that,  on  the  death  of  J.R*  M.  fT.t  M,  E.  M.  IV.  became  entitled  to  the  lands 
devised,  as  tenant  in  tail  nude,  subject  to  the  annuities,  &c. ;  that  the  heir-looms,  bei^g 
personaltf ,  vested  in  her  at  the  same  time,  and  that  she  was  entitled  to  the  posses- 
aion  of  then  s  and,  that  the  personal  representative  of  J.  jR.  AT.  W.  was  entitled  to 
the  savings  of  the  rents  and  profiu  of  the  esUtes  accrued  in  the  life-time  of  /•  ILIL 
W^  suiyect  to  th«  amwitiBSi  te:. 

al&ei 
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alike^  as  soon  as  they  should  severally  attain  their  ages 
of  Si  years ;  and,  upon  further  trust,  to  pay  and  apply 
a  proper  sum  ol  money,   arising  from  the  rents  and 
profits  of  the  pi'emisesi  for  the  maintenance  and  edu- 
ouioii  of  his  nephew,  John  Warter^  till  he  should  arriy^ 
to  t}|e  age  of  21  years ;  and,  when  John  Watier  should 
^atl^  that  age,   to  pay  him  the  residue  of  the  rents, 
issues,  and  profits  of  the  premises,  if  any  should  remain 
after  performance  of  the  befoi*e-mentioned  trusts;  and^ 
if  JipJm  Winter  diiould  happen  to  die  before  he  attained 
die  age  of  31  years,  then  to  pay  and  apply  a  suflScient 
earn  of  the  money  arising  from  the  rents  and  profits  of 
the  premises,  for  the  maintenance  and  education  of  his 
Kl^hew,  Henry  Warter^  till  he  should  attain  the  age  of 
St\  yi^^&rs;    and,  when  Henry  Warier  should  arrive  at 
that  age^   then,  upon  trust,  to  pay  him  the  rest  and 
xiettdue  of  the  rent,  issues,  and  profits  of  the  premises, 
if  9Qy  should  remain  in  their  hands  after  performance 
of  the  before-mentioned  trusts;  and,  in  the  mean  time, 
to  place  out   the  money  arising  from   the  rents  and 
profits  of  the  premises,   at  interest,  for  the  benefit  and 
advantage  df  his  said  nephew ;  and  when  and  as  soon 
9i^Jdhn  Warier  should  attain  the  age  of  21  years,  or,  in 
case  of  his  death,  when  and  as  soon  as  Henry  Warier 
should  arrive  at  that  age,  or,  in  case  of  his  death,  when 
and  as  soon  as   the  daughter   of  Margoietia  Warier 
should  arrive   at  the  age  of  21   years,  he  gave  and 
devised  the  premises,    with    their    respective    appur- 
te^oances,  subject  as  aforesaid,  to  the  said  trustees,  their 
heirs  and  assigns,  to  tiie  use  of  his  nephew,  John  Warier^ 
and  his  assigns,  for  life,  sans  waste ;  remainder  to  trus- 
tees, to  preserve  contingent  remainders ;  and,  after  the 
decease  of  John  Warier^  to  the  use  of  the  first,  second, 
thirds  and  all  and  every  other  son  and  sons  of  the  body 
of  John  Warier  lawfully  issuing,  severally,  successively, 
and  in  remainder,  as  they  and  every  of  them  should  he 
in  priority  <>f  birth  and  seniority  id  age,  and  of  the 
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several  and  respective    heirs  male  of  his  and 

respective  body  and  bodies  lawfully  issuing,  the  eld 

such  son  and  sons,  and  the  heirs  male  of  his  body^  1 

always  to  be  preferred  and  to  take  before  the  young 

them,  and  the  heirs  male  of  his  and  their  bodj 

bodies  issuing;  and,  in  de&ult  of  such  issue,  to'thi 

of  the  first,  second,  third,  and  all  and  every  other' diEi 

ter  and  daughters  of  the  body  of  John  Warier  \xm 

issuing,  (severally,  successively,  and  in  remainder^ 

after  another,  as  they  and  every  of  them  should  I 

seniority  of  age  and  priority  of  birth,)  and  of  the ! 

male  of  the  respective  body  and  bodies  of  such  first 

other  daughters   lawfully  issuing,    the  elder  of 

daughter  and  daughters,  and  the  heirs  male  of  her 

their  body  and  bodies,  always  to  be  preferred  an 

take  before  the  younger  of  them,  and  the  heirs  ma 

her  and  their  body  and  bodies  issuing ;  and,  for  de 

of  such  issue^  to  the  use  of  his  nephew,  Henry  Wa 

the  second  son  of  the  said  Margaretta  Wartevy  Bni 

assigns,  for  life,  sans  waste ;  and,  after  the  determini 

of  that  eiitate,  to  the  use  of  trustees,  to  preserve 

tingent  uses  and  estates;    and,   after  the  deceas 

Henry  Warter,  to  the  use  of  his  sons  and  daughter 

like  manner  as  to  the  sons   and   daughters  of  « 

Warier;  and,  for  default  of  such  issue,  to  the  use  oi 

niece,  the  last-born  child  of  his  sister  Margaretta  Wa 

and  her  assigns,  for  life,  5a;z5  waste;  and,  after  hei 

cease,  to  the  use  of  her  sons   and  daughters,  in 

manner  as  to  the  sons  and  daughters  of  John  and  H 

Warter ;  and,  in  default  of  such  issue,  to  the  use  o( 

sister   Margaretta  Warter^    in  fee  :    Provided  alu 

that  John  Warier^  or  whatsoever  other  person  or  pen 

should,  by  virtue  of  the  devisor's  will,  become  posse 

of  or  entitled  to  his  estates,  should,  from  the  time  he^ 

or  they  should  become  so  possessed,  take  upon  him 

herself,   or  themselves,   the  surname  of  Meredith^ 

should  make  the  mansion-house  of  Pentrebychan  I. 

afiwes 
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Siibrcsaid,  their  usual  and  common  place  of  residence ; 
^uid,  in  case  John  Warter  should  refuse  or  neglect  to 
sreside  at,  and  make  use  of,  Pentrebychan  HaU,  as  his 
"Casual   place  of  residence,   and   take  upon  himself  the 
surname  of  Meredith^  then  the  will  was  to  be  void,  to  all 
mntents,  with  respect  to  him,   and  all  and  every  other 
^person  and  persons  claiming  under  him  who  should  so 
Tvfuse  to  comply  with  such  directions ;  and  in  like  man- 
gier  in  respect  to  Henry  Warier^  and  the  daughter  of 
Margaretta  WaHer^  and  every  other  person  and  persons 
claiming  under  them  by  viilue  of  the  devisor's  will,  in 
case  he  or  they  should  refuse  to  take  the  surname  of 
Meredith^  and  reside  at  Pentrebychan  Hall ;  and  as  to 
all  his  household  goods  and  furniture,  and  all  his  silver 
plate  whatsoever,    that  should   happen  to  be  at  his 
mansion-house  at  Pentrebychan  Hall  at  the  time  of  his 
death,  he  ordered  that  the  same,  or  any  part  thereof, 
should  not   be  sold,   disposed   of,    or    removed  from 
thence,    but  that  the   same,  and   every  part  thereof, 
should  be  deemed  to  be  heir-looms,  for  the  use  of  the 
heirs  of  Pentrebychan  Hail  for  ever ;  of  which  will  the 
devisor  appointed  Richard  Edwards^  and  his  aunt  Maty 
Kewtonj  executors. 

The  devisor  being  dead,  his  will  was  proved  in  the 
Consistory  Court  of  St,  Asaph  by  both  executors. 
Joseph  Warter  and  Margaretta  his  wife,  John  Richard 
Meredith  Warta'^  (in  the  will  called  John  Wartei^j)  their 
.  eldest  son,  and  He?iry  Warter,  their  second  son,  also 
named  in  the  will,  survived  the  devisor;  and  Joseph 
Warter  and  Margaretta  his  wife  also  had  living,  at  the 
death  of  the  devisor,  three  other  younger  children,  viz. 
Joseph,  Thomas,  and  Margaretta  Maty  Elizabeth,  being 
the  daughter  mentioned  in  the  will. 

John  Richard  Meredith  Warter,  on  or  about  tlie  5th 
August,  1816,  duly  intermarried  with  Jane  Jones ;  and 
on  or  about  the  6th  April,  1817,  died  intestate,  without 

C  c  3  having 
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haying  attained  his  age  of  21  years,  leaving  Jane  Warier^ 
his  widow,  and  Margaretta  Elizabeth  Meredith  Warier^ 
his  only  child  by  her  and  heir  at  law,  him  surviving. 

The  questions  for  the  opinion  of  the  Court  are, 

First,  Whether,  upon  the  death  of  the  said  John  J?f* 
chard  Meredith  Warter^  under  21  years,  the  said  Margaret 
Elizabeiff  Meredith  Warier^  his  only  child,  became,  arid 
istiow  entitled,  as  tenant  in  tail  male,  to  the  said  devised 
estates  and  premises,  either  as  a  legal  or  equitable  estate  i 
and  whether  she  was  entitled  to  the  possession  of  the 
sdid  premises  immediately  on  the  death  of  her  father^ 
or  at  any  and  what  subsequent  period  of  time. 

Second,  Whether  the  articles  directed  to  pass  as 
heir-looms,  being  personalty,  vested  in  her  absolutely ; 
and  whether  she,  oil  the  defath  of  her  father,  or  at  what 
<>ther  period^  was  entitled  to  the  possession  thereo£ 

Third,  And  who,  whether  the  said  infant  child  of 
the  said  Jofin  Bichard  Meredith  Warter^  his  widow,  cMr 
the  said  Henry  WaHer^  is  entitled  to  the  savings  of  the 
rents  and  profits  of  the  estates  accrued  due  in  the  lifi^- 
time  of  the  said  John  Richard  Meredith  Warter. 

This  case  was  twice  argued :  first,  in  Trinity  term 
last,  by  PeaJce  Seijt.,  for  M.  E.  M,  Warter^  and 
Blosset  Serjt.  for  Henry  Warter  ,•   and  now,  by 


Lens  Seijt.  for  M.  E.  M.  Warter^  and  Vaiugham 
Serjt.  for  Henry  Warter, 

For  M,  E,  M.  Warter^  it  was  thus  argued : — J.  it  M. 
Warter  took  a  vested  estate  immediately  on  the  death  of 
the  testator,  though  he  was  not  to  enter  into  possession 
till  he  attained  21.  On  his  death,  before  attaining  SI, 
his  daughter  took  an  estate  in  tail  male.  There  are 
two  sets  of  provisions  in  the  will :  one  set  relates  to  the 
maintenance  and  education  of  parties  who  may  come 
into  the  estate  while  under  age,  and  the  disposition 
of  the  profits  while  such  parties  continue  minors ;  the 
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other  points  out  the  course  in  which  the  testator  in« 
tends  the  various  objects  of  his  bounty  should  succeed 
to  the  property.      If  the  first  of  these  two  sets  of  pro- 
visions be  taken  separately,   without  considering  the 
eBect  of  the  other  at  the  same  time,  some  confbsion 
xnay  arise  as  to  what  might  have  been  the  testator's  in- 
^«ntion ;  but  if  the  two  sets  of  provisions  be  considered 
'^<^ether,  as  they  ought  to  be,  in  order  to  collect  the 
intention  from  the  whole  of  the  will,  then  it  is  clear  that 
'fche  living  till  21  w^s  never  intended  by  the  testator  as  a 
«x>ndition  precedent  to  J.  22.  M  Warter\  being  entitled 
'^o  the  estate,  but  was  merely  mentioned  to  specify  the 
^me  when  he  should  come  into  the  management  and  con- 
^roul  of  it,  and  the  case  then  falls  completely  within  tbe 
decision  of  Manfield  v.  Dugard  (a),  which  was  a  stronger 
case  than  the  present.     That  case  was  recognised  in 
Qoodtitle  d,  Haywardv,  Whitby  (i),  where  Lord  Mansfield 
puts  the  very  case  now  before  the  Court.     The  doctrine 
is  well  established,  being  founded  on  Baraston*s  case  {c\ 
and  repeatedly  recognised  in  subsequent  cases,  Doe  d. 
Weedon  v.  Lea  (d),    Tomkins  v.    Tomkins  (e).     If  this 
be  so,  the  trustees  took  a  chattel  interest  sufficient  to 
enable  them  to  perform  the  trusts  of  the  will ;    for,   if 
these  trusts  could   be  performed   by  any  quantity  of 
estate  less  than  a  fee,   the  trustees  take  no  more  than  is 
sufficient  for  their  purpose,  Curtis  v.  Price  (/),  Doe  d. 
Lee  Compere   v.   Hicks  {g\    Doe  d.    White  v.  Simp^ 
son  {h).      The  heir-looms  also  vested  in  him  when  the 
estate  vested,  Carr  v.  Lord  ErroU(i). — Sir  W.  CordelPs 
case  (A;),   Lie/e   v.   Saltingtone  (2),    Dighton  v.  Tom* 


(a)  I  Eq.  Ca.  Abr.  Z95« 
{b\   1  Burr,  »33. 
(e)  3  Rjtp,  19.  FeamCf  %a%» 
6th  ed. 

U)  3  r.  2^.41. 

(#)  Cited  z  Burr*  S34. 
(/)  It  Fiujun,  89* 

Co  4 


(g)  iT.R.  433. 
0))  s  Sajtf  162. 
(i)  Z4  Fei.Jun.  47S. 
(k)  Cro.  Bliz*  $is,t  dttd  in 
Manning**  case,  8  tUpn  9j.i. 
(0  z  Mod.  Z89. 
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litison  (fl),     Yates  v.    Compton  (6),    Denn   v.  Sattetm 
thwaite  (c),  were  also  cited. 

For  Henry  Wm-terj  it  was  thus  argued :  — It  may  be 
admitted  that  the  provision  in  the  will  as  to  J^R.  M. 
Warier'^  dying  before  SI,  is  not  a  condition  precedent ; 
but  it  is  a  condition  subsequent,  which,  on  his  dying  be- 
fore 21,  devests  the  estate  which  vested  in  him  on  the 
death  of  the  testator.  The  same  words  may  effect  the 
testator's  intention,  Stacker  v.  Edwards  {d).  The  in« 
tention  must  prevail  in  a  will,  where  that  intention  is 
consistent  with  law ;  but,  then,  the  intention  must  ap* 
pear  on  the  will.  Now,  here  there  is  no  intention 
expressed  by  the  testator  to  provide  for  the  issue  of 
XR.M.W.  in  case  of  his  leaving  issue  before  21.  The 
event  of  his  dying  before  21,  leaving  issue,  was  not  in 
the  testator's  contemplation ;  and  if  so  held  to  be^  many 
of  the  provisions  of  the  will  must  be  expunged.  The 
testator  had  in  view  the  possibility  of  cJ.  i2.  M.  W!% 
dying  without  issue  before  2 1  ;  and  for  that  contingency 
he  has  expressly  provided,  directing  the  profits  in  such 
case  to  go  over  to  Henry*  But  it  is  clear,  the  contin- 
gency of  J*  B.iL  W.^s  dying  before  21,  and  leaving 
issue^  did  not  occur  to  his  mind ;  for,  if  it  had,  there 
would  have  been  a  provision  to  meet  such  contingency ; 
and  it  cannot  now  be  provided  for,  unless  the  Court 
interpolates  the  words,  "  if  he  should  die  under  2 1 
mthout  issue^^^  which  there  is  the  less  ground  fpr  doing, 
as  the  will  was  evidently  drawn  by  one  skilled  in  law. 
The  decision  in  Edwards  v.  Hammond^  reported  in 
Shower  under  the  name  of  Stocker  v.  Edwai'ds,  turns 
entirely  on   the   supposed   existence   of  those  words  » 


[a)   I  ComynSy    194.    5.  C   I 
PeereWms.  149, 

{Jb)   %  Peere  ffmj.  308. 


(c)   I  BL  519. 

{d)  z  Sl'ozv,  398. 
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though)  upon  a  reference  to  the  record  in  arguing  a  later 
case  (a),  they  were  found  not  to  be  in  tlie  will ;  but  here 
the  testator  nee  voltiit  nee  dixit.     Nothing  is  more  usual 
than  for  a  man  to  forget  or  omit  provisions  in  a  will^ 
which  it  might  have  been  prudent  for  him  to  have 
inserted,  especially  in  such  a  case  as  the  present    for  it 
is  much  out  of  the  ordinary  course  of  things  that  a  man 
should  marry,  die,  and  leave  issue,  before  he  attains  2U 
But,  if  there  be  such  an  omission,   the  Court  cannot 
supply  it.     If  the  testator  meant  the  estate  to  descend  to 
«X  R.  M*  W*s  child  in  such  a  case,  why  has  he  left  the 
stents  and  profits  to  Hemy^  upon  J,  R.  M.  fV.'s  death 
loefore  21?      It  is  not  necessary  to  answer   the  cases 
edited  on  the  other  side ;  they  may  all  be  admitted,   and 
sire  not  at  variance  with  the  present  case.      In  those 
ceases  no  condition  was  annexed  to  the  devise,  and  the 
single  question  was,  whether  an  estate  vested  or  no; 
ihere  were  no  words  to  raise  the  point,  whether  a  dying 
before  21  would  devest  that  estate.     Bronxmsxioord  v.  JSrf- 
imrds  {b)  is  very  like  the  present  case ;  and  Bromfield  v. 
Cramder  (c)    seems  in  point  for  what  is  now  contended. 
So,  Doe  d.  Hunt  v.  Moore  (d),  Hodgson  v.  Ambrose  {e)f 
and    Hay  v.   Earl  of  Coventry   (/),    show   that    the 
words  of  a  devise  cannot  be  extended   by  implication. 
As  to  the  bthcr  points,  it  may  be  admitted  that  the  first 
taker  of  an  estate  tail  would  be  entitled  to  the  heir- 
looms, and  that  the  trustees  would  not  take  a  greater 
estate  than  would  suffice  for  their  executing  the  various 
trusts  under  the  will. 

In  reply,  it  was  urged,  that  Bromfield  v.  Crcmder^ 
and  Doe  d.  Hunt  v.  Moore,  turned  on  the  particular 
provisions  of  the  wills  on  which  they  were  decided,  and 
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thas  did  not  apply  to  the  present  case,  if  the  two  sets  of 
provisions  in  Tkamas  Meredith's  will  were,  as  they  must 
be^  taken  together.  All  the  reasoning  on  the  other  side 
rested  on  the  separation  of  these  provisions,  and  the  con* 
strcdng  them  singly;  a  construction  which  the  Court 
would  never  make,  but  would  rather  seek  to  discorer 
the  intention  from  the  contents  of  the  whole  will  takoi 
together.  If  so^  the  cases  cited  at  first  were  directly  in 
point. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel ;  we 
hare  considered  it,  and  are  of  opinion. 

First,  That,  upon  the  death  oijohn  Richard  Meredith 
WarteTf  under  the  age  of  21  years,  Margaretta  Elizabeih 
Meredith  Warter^  his  only  child,  became,  and  is  nowy 
entitled  to  the  devised  estates  and  premises,  as  tenant  in 
tail  male  of  the  legal  estate ;  and  that  she  was  entitled  to 
the  possession  of  the  said  premises  immediately  on  the 
.  death  of  her  father,  subject,  however,  to  the  annuities^ 
debts,  and  legacies  charged  by  the  will  of  Thomas 
Meredith. 

Secondly,  That  the  articles  directed  to  pass  as  heir- 
looms, being  personalty,  vested  absolutely  in  the  said 
Margaretta  Elizabeth  Meredith  Warter^  on  the  death  <^ 
her  father,  and  that  she  was  then  entitled  to  the  poeaet* 
sion  thereo£ 

Tlurdly,  That  the  personal  representative  of  the  said 
John  Richard  Meredith  Warier  is  entitled  to  the  savings 
of  the  rents  and  profits  of  the  estates,  accrued  in  the 
lifid-time  of  the  said  John  Richard  Meredith  Wartetf 
subject)  howeveri  to  the  said  debts  and  legacies. 

R.  Dallas, 
J.  A.  Park, 
J.  BurrouoHi 

J>C«7|  1820.  J.  RzCHARDSOlTt 
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Daly  v.  Brooshoft.  Nov.  ao. 

^NE  of  the  bail  brought  up  to  justify  in  this  case,  A  turnkey  can- 
was  a  turnkey  of  the  King's  Bench  prison.  He  °°'  ^  ^^' 
was  opposed,  as  falling  within  the  rule  of  HiL  7  Geo.  2., 
which  forbids  sheriff's  oflScers,  and  others  concerned  in 
the  execution  of  process,  from  becoming  bail ;  and  the 
Court  being  of  opinion  that  he  fell  within  the  rule,  be 
was  rejected. 

Lctwes  Serjt.  for  the  Defendant. 

X)nslaw  Serjt.  for  the  Plaintiff.  ' 


HaNDFOBD   v.   PaLMEB.  Nov.%0. 

nPHE    Plaintiff  declared,    that   in    consideration   he  z.  The  de- 
would,  at  the  request  of  the  Defendant,  deliver  and  ^^^Jf^'l     . 
lend  the  Defendant  a  certain  horse,  fix>m  the  lOth  of  consideration 
Ncvember  to  Lady-day^   the  Defendant  undertook  and  Kaintiffwould, 
promised  that  he  would  take  proper  care  of  the  horse,  ^f  befei^smt 
and  would,  at  Lady-day^  return  him  to  the  Plaintiff  in  lend  him  a 

as  ffood  a  condition  as  he  was  in  at  the  time  of  the  r^^^t^' 

o  fendant  pro- 

Defendant's  making  that  promise ;  or  that,  on  failing  to  mised  to  take 

do  so,  he  would  pay  the  Plaintiff  15/.  15*.     Breach,  proper  eare 
that  Defendant  did  not  take  care  of  the  horse ;  nor  did  and  return^ 

him  to  PlaifP' 
tiff  in  oj  good  a  condition  oj  be  was  in  at  the  time  of  the  promises  or  pay  fifteen 
^neas  ;  the  contract  proved  was,  in  addition  to  these  tenns,  that  the  Defendant 
ihwid  find  the  bone  meat  for  bis  work  :   Held,  that  the  contract  wu  sufficiently 
stated  in  the  declaration^  and  according  to  its  legal  effect. 

A  party  who  borrows  a  horse  is  bound  to  keep  iti  unlesi  an  agreement  li  made 
to  the  contrary. 


Hakhfobd 
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1820*       he^  at  Lady-day^  return  the  horse  in  as  good  a  con- 
dition as  he  was  in  at  the  time  the  promise  was  made; 
nor  did  the  Defendant  pay  the  15/.  15^. 
l^ALMXR.  At  the  trial,    before  Burrough  J.,    Wells  Summer 

assizes,  1820,  the  contract  proved  was,  in  addition  to 
the  terms  above  stated,  tliat  the  Defendant  should  find 
the  horse  meat  Jin-  his  work.    Verdict  for  the  Plaintiff. 

Ijens  Serjt.  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  a  variance  between  the  contract 
stated  in  the  declaration  and  that  given  in  evidence^ 
urged,  that  it  did  not  appear,  from  the  declaration, 
whether  the  Plaintiff  or  Defendant  was  to  feed  the  horse 
during  the  time  of  the  loan,  and  that,  therefore^  the 
whole  of  the  consideration  for  the  bargain  was  not 
stated. 

PeU  Seijt,  for  the  Plaintiff,  answered,  that  the  con- 
sideration was  set  out  in  substance  and  effect ;  and  that 
a  promise  to  take  care  of  a  horse,  is  a  promise  to  feed 
him,  if  nothing  is  shown  to  the  contrary, 

Dallas  C.  J.  If  it  bad  been  part  of  the  contract 
that  the  Plaintiff  should  feed  the  horse  during  the  time 
of  the  loan,  and  he  was  not  properly  fed,  the  Defendant 
would  not  have  been  liable  for  that.  Every  contract 
must  be  truly  stated,  and  according  to  its  legal  effect  i 
but  it  is  sufficient,  if  it  be  stated  according  to  its  legal 
effect.  The  point  then,  is,  whether  this  contract  is 
set  out  according  to  its  legal  effect;  and  we  must^ 
therefore,  enquire  what  the  law  will  imply  on  such 
a  contract;  and  the  natural  presumption  and  intend- 
ment of  law  is,  that  a  party  who  borrows  a  horse  is 
bound  to  keep  it,  unless,  at  the  time,  something  is  said 
to  the  contrary.  But  independently  of  this,  the  rule  as 
to  setting  out  contracts  is,  that  it  is  sufficient  to  set  out 

such 
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such  parts  of  them  as  are  relevant  to  the  consideration 
and  breach,  and  will  entitle  the  PlaintifF  to  recover. 
The  PlaintifF,  here,  does  set  out  that  which  will  entitle 
him  to  recover.  He  does  not  complain  that  his  horse 
has  not  been  fed,  but  that  he  has  not  been  returned  in 
good  order. 

Park  J.  expressed  himself  of  thei  same  opinion,  and 
referred  to  CoUeriU  v.  Cuff{a\  Tempest  v.  Ecvaiing  {I). 

BuRRouGH  J.  It  is  a  nde  in  pleading,  that  you  need 
not  set  out  what  the  law  implies,  and  it  implies  here 
that  the  Defendant  should  feed  the  horse;  if  the  D^ 
fendant  did  not  feed  him,  how  could  he  return  him  in  as 
good  a  condition  as  he  received  him  ? 

Richardson  J.  It  may  not  be  necessary,  in  all 
cases,  to  set  out  the  whole  contract,  but  only  so  much  as 
makes  the  consideration  for  the  promise.  I  think  the 
engagement  to  find  meat  was  no  part  of  the  consider- 
ation for  die  Defendant's  promise.  If  the  converse  had 
been  the  case,  and  the  Plaintiff  had  engaged,  it  might 
have  been  so.  Sufficient  appears  on  the  declaration,  to 
show  the  consideration  for  the  Defendant's  promise.  If 
a  horse  is  lent,  surely,  the  law,  where  nothing  is  agreed 
to  the  contrary,  casts  on  the  borrower  the  obligation  of 
feeding  the  horse.  But,  in  effect,  the  contract  is  so 
stated,  when  it  is  said,  the  Defendant  promised  to  take 
care  of  him. 

Rule  refused. 


1820. 


(a)  4  Taunt,  %%$. 


{b)  izBastf  l8. 
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Nofh%u  Peacock  v.  PaBvis. 

A  stranger  bfr-  T>EPLEVIN  for  growing  com.    Cognizances  fer  hiK 

came  posseted  ^  .^  ^^^  ^j^^  j^th  of  Mw,  1819.     FleM. 

of  a  crop  or  •'  ^  . 

growing  com     First,  non  tenuit  s  second,  a  writ  of  Jieri  facias  issued 

by  purchase  at  ^^^  ^  judgment  recovered  by  the  Plaintiff,  in  Hilary 

Jleri/acUuf  term,  1819,  against  JF.  Peacock^  under  which  the  sheriff 

upon  which  seized  the  com  on  the  28th  Aprils  1819,  and,  having 

I  rd   ^    ^  'd  ^^^  ^^^  landlord  one  year's  rent,  sold  the  com  (not  say- 

a  year's  rent,  i^^ghy  agreement  in  writing)  to  the  Plaintiff,  who  then 

The  landlord,  became  possessed  of  the  same.  There  were  also  pleas. 
before  the  com  .  ^  .  '  ^  i   •■ 

was  ripe,  dis-     fitaXing  a  custom  for  a  waygoing  crop.  General  demurrer 

''trained  it  for      and  joinder, 
rent  due  subse- 
quently to  the 
sale :  Held,  HuUoci  Serjt,  toT  the  Defendant,  stated  the  question 

that  the  distress   to  be,  whedier  growing  com  seised  under  a  Jferi  Jbcims 

^^'  is  liable  to  the  landlord's  distress,  in  respect  of  rent  ao- 

Orowing  com    cming  subsequently  to  the  seizure  under  the  JLJu^  die 

\rt  facias  f:xci''  ^^»  ^^^  ^^  sheriff's  departure,  {Burroughi.  And 
not  be  distrain-  before  the  com  couljd  be  taken  away]  and  objected,  firsts 

iA  for  rent,  un-  t^at^tbe  pleas  were  bad  on  the  face  of  them,  in  respect 
less  the  purcha-  *^  ^  ^  r 

ser  allow  it  to    of  their  not  showing  (as  he  contended  they  ought  under 

remain  on  the  the  statute  of  frauds),  that  the  property  in  the  com 
faisonabletime  (l^J'^g  *i^  interest  in  land)  was  transferred  to  the  Plain- 
after  it  is  ripe,  tiff  by  writing,   a    degree  of   certainty  necessary  in  a 

plea,  though  the  rule  might  be  otherwise  as  to  a  declar- 
ation. Case  V.  Barber  (a),  Emmerson  v.  HeeUs  (d), 
Crosby  v.  Wadsruoorth  (c).  But  the  Court  being  against 
him  on  this  point,  and  observing  that  assignments 
of  terms  of  years  were  commonly  pleaded  without  a 
statement  of  any  writing,  he  then  urged,  that  admit- 
ting that  growing  crops   could  be  taken  in  execution 

{a)   Sir  T.Raym.4S0'     And  (b)   %  Taunt,  z^* 

see  I  Wms*  Saund,  %j6.n,jf2.  (^)  ^  Majty  6o%. 

(which 
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^i^hich  could  not  now  be  disputed,  though  it  was  by  no 
Jncans  clear  bow  the  law  became  established),  a  party 
^ivlio  purchased  such  crops  under  EiJieriJaciaSf  purchased 
^hem,  subject  to  all  the  legal  liabilities  which  attached  to 
tbem*   Liability  to  a  distress  for  rent  was  an  inseparable 
xjBcident  to  all  goods  found  on  a  tenant's  premises,  and^ 
by  the  11  Geo,  2«,  growing  crops  were,  in  this  respect, 
placed  on  the  same  footing  as  goods  and  chattels*     If  a 
party  bought  a  horse  or  curt  under  an  execution,  and 
^lose  to  leave  them  on  the  premises,  it  was  clear,  they 
"Virere  liable  to  distress.     If  this  corn  had  been  sold  by 
'tiie  t^iant,  it  would  also  have  been  clearly  Uable,  and 
the  sheriff  could  only  sell  it,  subject  to  the  Uabilities  and 
charges  which  he  found  attached  to  it.     Things  pur- 
chased under  an  execution  should  be  taken  away  at 
once,  for  they  are  not  protected  after  the  sheriff  is 
gone^  Blades  v«  Arundale  (a)  ;  and,  therefore,  the  com, 
in  the  present  case,  could  not  be  in  custodid  legis.     So 
that,  before  or  after  it  was  cut  down  by  the  purchaser, 
the  landlord  was  entitled  to  distrain  it,  like  any  other 
chattel  on  the  premises.  Parslow  v.  Cripps(b)  and  Eaton 
V.  SoiUhly  (c),  seemed  to   countenance  this   doctrine, 
though  there  was  no  decided  case  on  the  subject :  but 
in  GwiUiam  v.  Barker  ((/),  there  was  a  dictum  of  7%oi»- 
son  C.  B«  exactly  in  point.     If  the  law  were  otherwise! 
the  landlord  might  always  be  defrauded  of  the  rent  for 
a   tenant's    offgoing  crop,    by  the   tenant's   colluding 
with  some  fictitious  creditor,  and  transferring  the  crop 
under  an  execution. 


1820. 


jyOyley  Serjt.  for  the  Plaintiff.  If  the  doctrine  ad- 
vanced on  the  other  side  be  law;  all  writs  oijieri  facias 
for  the  sale  of  growing  crops  will  be  nugatory ;  for  no 


{a)  I  M.(sfS,  711. 
(b)  X  Comyn:^  ao4. 


(A  miUsf  131. 
\d)  I  Pricti  a;;. 


man 
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18S0.       man  will  bay,  unless  he  can  be  assured  of  reaping  the 
firuits  of  his  purchase.     Though,  after  the  departure  of 
tr,  the  sheriff,  crops  sold  under  an  execution  arc  not  nbso* 

PuRVXB.      lutely  in  custodid  legis,  yet  they  are  still  within  the  ob- 
ject and  scope  of  the  proceeding;  that  proceeding  is 
not  a  mere  form  to  transfer  the  property  to  a  pur^ 
chaser,  but  has  for   its  object   to  satisfy  a  judgment 
creditor,  who  will  never  be  satisfied  if  a  landlord  can 
intervene  and  deprive  him  of  his  purchase.    Admitting 
that,  after  a  sale  by  the  tenant  himself,   t^e  crop,  if 
not  taken   away,  would  be    liable  to  distress  by  the 
landlord,  the  case  here  is  very  different  irom'that  of  a 
sale  by  the  sheriff.     The  sale  by  the  tenant  is  not  like 
that  by  the  sheriff,  a  transfer  by  operation  of  law,  to 
satisfy  a  judgment  creditor,  with  a  provision  to  guard 
the  rights  of  the  landlord,  by  allowing  him  a  year's  rent 
before  any  thing  is  paid  over.     In  all  the  cases  where  a 
landlord  has  been  permitted  to  distrain  goods  sold  under 
an  execution,  the  purchaser  has  left  them,  voluntarily^ 
on  the  premises,  omitting  to  remove  them  within  a  rea^* 
sonable  time:  but  here,  the  purchaser  was  obliged  to 
leave  his  crop  to  ripen,  and  could  not  take  it  away 
before  harvest  time,  without    committing  waste    and 
spoliation.     So  that  the  only  question  in  all  these  caseSf 
is,  whether  or  no  the  property  has  been  removed  within 
a  reasonable  time ;  witli  respect  to  growing  crops,  the  reap 
sonable  time  must  certainly  extend  to  harvest.   It  would 
be  most  unjust,  if  the  landlord,  having  had  one  year's 
rent  out  of  the  sale  of  the  crop  on  theJieriJaciaSf  should 
now  be  permitted  to  distrain  for  another  half-year  on 
the  same  crop.     As  to  the  cases,  there  is  not  one  which 
authorises  the  Defendant's  plea.     In  Eaton  v.  Southby^ 
the  decision  turned  on  another  point,  namely,  that  the 
emblements  of  an  offgoing  tenant  were  not  distrainable 
for  the  rent  of  an  incoming  tenant.     The  dictum  of 
Hiomson  C  B.,  in  Gwitliam  v.  Barker^  was  extrajudicial, 

and 
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md  seems  to  be  contradicted  in  Hoskins  v.  Knight  (a). 
BlAfer  V.  Anmdale  does  not  apply. 

HuUoeij  in  reply.  Executors  and  assignees  take  by 
liperation  of  law,  and  yet  goods  in  their  bands  are  dis* 
trainable  for  rent  due  from  the  testator  or  bankrupt :  but 
ihe  party  here  does  not  come  in  by  operation  of  law. 
rhe  sheriff,  indeed,  may  sell  by  operation  of  law,  but 
he  purchaser  takes  under  his  contract 

« 

Dallas  C.  J,  Though  this  question  is  not  altogether 
eWf  there  certainly  are  no  decisions  expressly  in  point, 
tut  different  cases  have  been  referred  to;  first,  one  in 
^TOeSi  next,  a  case  containing  a  dictum  of  the  late  Lord 
liief  Baron ;  and  I  shall  begin  by  adverting  to  these^ 
sfinre  I  proceed  to  investigate  the  principles  on  which 
le  present  case  must  turn.  In  the  case  in  WiUes^  the 
iietdon  now  before  us  was  not  decided,  although  it  was 
resented  for  the  consideration  of  the  Court ;  because^ 
pon  the  facts  of  that  case,  it  became  unnecessary  to  de- 
de  it.  But  it  was  certainly  stated,  that  if  the  present 
aeition  should  occur,  <*  it  might  have  required  very 
ood  consideration,  it  being  a  point  of  great  conse- 
neiioe.  That  goods  taken  in  execution,  or  even  goods 
[Strained  damage  feasant,  arc  in  the  custody  and  under 
le  protection  of  the  law,  and,  therefore^  cannot  be  dis- 
laioed  for  rent,  is  expressly  holden  in  Co.  Lit.  47  a,y 
nd  several  other  books ;  and  we  are  inclined  to  be  of 
lis  opinion."  —  "  But  we  think  we  have  no  occasion  to 
dter  any  further  into  this  matter,  because  we  are  all 
[early  of  opinion,  that  if  there  had  been  no  execution 
I  the  present  case,  yet  the  com  could  not  be  distrained/' 
liat  case,  therefore,'  only  proves  the  Court  to  have 
looght,  that  this  point,  if  presented  for  decision,  would 
ive  required  their  best  consideration.      Gwilliam  v. 

(a)  I  M.fltS.  S45* 

Vol.  IL  D  d  Barker 
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Purvis. 
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the  question  before  th^  Coufrt,  iu  that  99^  is  noti  t^ 
question  here. 
Pui^\n^  II^  i^.  afjffi7Jffl)  that  a  dji^um  is  to  Ix^.  %nd  $a  tM 

QOji^  ia  %y^ur.9f;  ti^  lw)41ord's,rig^t  to  djustr^n,^  IsS^ 
Xi^  was  nof;  the  poixU;  <;u]l  wl^^  t}ip  d^^cisiw  twm^S .  WHJl  ^ 

^Wpw%.    ^  \^^^  thiRic  the  sj^tute  agpU^  Ip.  «?W.i 
the  blade ;  it  woul^.be-i^  iji^oifsjtrous  t^g  tp.ci|t;,ij;  i^  n 
a  state."     So  that  it  seems  inconsistent  with  the  aigu^ 
mcp^jt^  Ms^  ^l>:day,  and  yriUi  thie  statute^  because  by,  ;he. 
staJju^te^^  Corp>  th.^  bjfld?c9»y  *>P  disttraine^.  Thi8|,th«rer 
fijf^  Ijeing  a  ne\ir  qufisUon,  that.  is.  a  new  quesJjwHi,  ig 

JHlte'PJ^  Wi oqe  W  ^W<cH.  n9  ^?q?ress,  deciftign  cai), l^f 
fogt^  v{^  Vffm%^  recur  to  principle,  in  order  U)f.  flf^T^ 
a^  a,de9i^Qn^  a9^.in.<;onsidering  the  point  on  prind^js^ 
Tiret  mijy^  loc>k  ^9,  tb^  reason  and  sense  of  the  thing; 
Ayith[^  ij^fj^Stj  to  ai^^^xecution  on  good^,^  the  coaise  tf 
tbq.^riff.  i^.dear  a^d.  ea^ ;  h^,  seizesj^  i^akes  a  bill  of 
sftj^.ddiYfii?  th€i  goQ^  tp  th^  purchaser,  ai^  rfitires j, 
an4.  M^bj^.  do^  bp  d^ver  th^  goods  ?  b$£aui^  hf^  ca^ 
d^Jiver  them^t-  a^id  is.  therefore  bound  to  do  so :  that 
mpj^es.it  Q^pessary  fpr  us  to  consider  the  distinctipn  be- 
tV^^?  G{^K^  and  growing  (^rn.  It  is  admitlc^y  the  law 
autJbQr^l^ . growing  corn;  to  b^  seized;  and  why?  Uf 
sajipfe  ti\c  ju^^pt, 

But  t^e^rit  of  ,>&^',^itff  would  be  quite  nugatory, 
t^^ward^  suijh.a.pi}rpgsey  i^  a  case  like  the  present^  if  the 
rigl^f  of ,  tjh^  party  were  tp  cease  the  moment  the  bill  of 
sfde  i^.exccut|^^  and  if  he  were  not  allowed, to  wait  till 
ttiQ  corn  .becain9  ripe  and  valuable,  in  order  to  reap  thp 
beoefit  o^  If  is  purchase.  With  respect  to  goods,  it  isL 
tru^  thjp  sheriff,  or  the  person  purchasing  of  him,  vk 
bpund  to  remoye.  them  within  a  reasonable  tiipej;  but  if 
is  to.th^  delivery  that  the  law  looks^  a^d  that  must  be. 
made  within  a  reasonable  time;  so  here^  the  sheriff  is 

bound 


nr  TBS  FissT  YsAft  of  GEO.  IV. 


m 


XKind  to  deliver,  and  in  a  reasonable  time ;  but  being 
o^  bound,  when  is  it  he  cad  deliver  ?  when  the  corh  is 
"^le;  and,  after  that  period,  it  must  not  rcnnain  an  un« 
€M(HUible  timer  The  question,  therefore^  alwajrs  is^ 
what  k  a  reasonable  time  for  delivery?  and  I  fuHy 
igree  with  the  counsel  for  the  Plamtl£^  that  the  ddivetj 
)f  the  crop  and  the  satisfaction  of  the  judgment,  are  the 
ilgectt  of  the  law ;  that  not  only  things  actually  in  the 
bands  of  the  sheriff  are  in  custodid  legis,  but  that,  virtn- 
lUjy  all  things  taken  in  exectiti6n  remain  in  such  cni^ 
body  till  the  sheriff  can  deliver  them,  so  as  to  give  ^ect 
to  tile  judgment.  If  there  be  any  ddnbt  as  to  this,  we 
slMNild  l^efer  to  the  statutes  respecting  landlords;  by 
those  statutes,  growing  com  is  considered  as  goods ;  and 
|he  provisions  touching  a  distress  of  sudb  com  are,  that 
it  ia  to  b^  distrained  as  if  it  were  goods  and  chattels.  I 
ftti  theteibre^  the  same  construction  oil  this  case,  in 
fiMFor  of  cr^itors,  as  obtains,  under  the  statutes^  ifi  favor 
of  Ifltodlords.  My  opinion  clashes  with  no  authority; 
afid' being  called  On  to  decide  on  pridciple^  I  thinly  od 
fmidfief  the  Defendant  had  no  right  to  disCrain. 


UiO. 


JfAkJL  J.  The  question  was  Well  put  by  the  counsel 
fo  the  Defendant,  vrith  the  addition  which  was  made  by 
mf  Bsother  Burrougk  /  and  that  is  the  faif  question  in 
this  case.  If  the  decision  of  the  Court  were  any  other 
than  it  is  to  be,  the  effect  of  the  law  would  be  entirely 
dtitroyed;  because,  bow  could  the  law  be  available  to 
ettctttioil,  if  those  who  purchased  under  a  sher^  were 
not  allowed  to  retain  what  they  had  bought?  Bat  the 
doctriae  is*  not  Entirely  new ;  for,  though  there  wat  no 
dbedt  decision  on  the  point  in  die  case  in  WUIeif  the 
lolgBage  of  the  Court,  tbere^  is  a  pretty  strong  argi4- 
to  show  that  their  opinicm  was  against  what  the 
It  contendJ9  for.  I  agree  with  the  counsel 
ftr.the  Flaiiitiff  m  hia  argument^  that  if  tfaefarw  toflu^- 

D  d  2  rises 
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1820.  rises  this  property  to  be  taken  under  an  execntioni  it 
authorises  every  thing  which  will  make  that  execdtum 
ayailable.  Here,  all  was  done  which  was  requisite  to 
raider  the  seizure  legal;  the  landlord  had  his  dednctfoa 
fairly  allowed  at  the  time,  and  the  purchaser  must  be 
allowed  to  retain  what  the  law  hka  fpyen  him. 

BuRBOUGH  J.  I  have  a  high  opinion  of  whatever 
proceeded  from  the  late  Chief  Baron  Tkangwm^  but  I 
do  not  think  that  which  has  been  ascribed  to  him  was 
his  deliberate  opinion ;  and  the  intimation  of  the  Court 
in  WUks  is  an  authority  the  other  way.  I  am  dearly  of 
opinion  that  these  goods  were  in  the  custody  of  the  law; 
For,  how  does  the  case  stand  ?  Here  is  a  judgment  ere* 
ditor,  who  purchases  growing  com  under  an  ezecuticMiy 
but  he  has  no  satis&ction  till  the  com  is  carried  away^ 
and  till  then,  he  is  under  the  protection  of  the  law.  The 
case  of  assignees  and  executors  differs  from  the  present: 
they  stand  only  in  the  place  of  the  bankrupt  and  tes* 
tator,  and  there  is  a  continuation  of  the  same  right  of 
property;  here,  the  property  is  transferred  frcmi  one 
hand  to  another.  Supposing  we  were  not  to  decide  sf 
we  haye  done,  it  would  only  alter  the  practice^  and  cause 
executions  to  be  kept  alive  from  term  to  term,  it  being 
dear  that  the  landlord  is  entitled  to  no  more  than  one 
year's  rent  on  the  execution  of  a Jieri  facias* 

Richardson  J.  I  am  of  opinion,  that  crops  in  the 
hand  of  the  sheriff's  vendee  are  protected  from  dts« 
tress ;  and  this  is  a  necessary  consequence  of  allowing 
such  crops  to  be  Uable  to  seizure.  That,  however,  is 
dearly  so^  though  little  on  the  subject  is  to  be  found  in 
the  books.  It  has  always  been  held  as  undoubted,  which 
perhaps  is  the  reason  why  so  little  appears ;  such  crops 
Ktefiuctm  incbistrialeSf  which  would  go  to  the  executOTi 
and  therefore  have  been  considered  seizaUe  as  goods 

and 
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tnd  chattels.  But,  where  the  law  authorises  a  seizure^ 
it  authorises  all  that  which  will  make  the  seizure  available. 
Now  here  the  seizure  would  be  utterly  unayailable,  if  the 
parcbaser  could  not  retain  that  which  he  bought  under 
the  sheriff's  sale.  Eaton  v.  Southby  comes  very  near 
Ihe  present  case,  though  there  it  was  not  necessary  to 
decide  the  point ;  but  the  Chief  Justice^  in  deliyering 
the  judgment  of  the  Court,  thought  growing  crops 
might  be  protected  after  sale  by  the  sheriff.  Though 
the  statute  of  1 1  Geo.  2.  gives  landlords  great  powers, 
which  they  did  not  possess  before,  yet  it  only  enabled 
them  to  distrain  crops  in  the  same  manner  as  other 
goods.  But  other  goods  must  always  be  taken  as  sub- 
ject to  any  prior  rights  which  may  have  attached  to 
diem:  here,  a  right  had  attached  to  the  crop, in  ques- 
tion, incompatible  with  the  landlord's  distress.  In  order, 
Ijherefore,  to  make  the  writ  oijieri  facias  available  to 
the  purposes  for  which,  by  law,  it  was  intended,  there 
must  be^  in  this  case, 

Judgment  for  the  Plaintiff. 
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Abbotts  and  Another  v.  Barey. 


NoVm  2S* 


ASSUMPSIT  for  goods  sold  and  delivered,  money  xhc  Defend- 
had  and  received,  and  the  other  money  counts  (a),  ant  havbg 
The  following  case,  in  substance,  was  proved  at  the  trial  1^^"^^  ^ 

Plaintiff  to  tell 
goods  to  A*9  who  could  not  pay  for  them ;  and,  on  the  nominal  re-sale  of  these 
goods  by  Ji.f  in  which  the  Defendant  was  really  concerned,  having  obtained  himsdf 
the  money  paid  on  such  re-sale :  Held,  that  the  Plaintiff  might,  b  an  action  for  money 
had  and  received,  recover  of  the  Defendant  the  value  of  the  goods  nnpaid  for  by  ili 

(a)  There  was  a  special  count,  which  was  abandoned. 

D  d  3  before 
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before  Park  J.  (London    sittings    after   Trinity  term 
last):  Phillips  being  indebted  to  the  Defendant,   for 
the  purpose  of  discharging  the  debt,  procured  wines 
firom  the  Plaintiflfs,  by  a  string  of  contrivances,  which 
amounted    to   a  gross    fraud,  paying    the  Plaintifi 
only  half  the  price  of  the  wines,  and  giving    a  bill| 
which  was  of  no  value,  for  the  residue.     In   these 
contrivances,    the  Defendant  was  prime  mover  and 
participator,    and  furnished  Phillips   with  the  mon^. 
to  pay  in  part.    The  wines  were    then,    under  De- 
fendant's direction  and  brokerage,   sold  in  Phitt^i^ 
name,   to   Banyan^   who   accepted   a    bill    drawn   by 
Phillips  for  theHtmount,  which  Phillips  immediatdy  in- 
dorsed to  the  Defendant. 

The  jury  found  a  verdict  for  the  Plaintifis,  on  the 
ground  that  a  gross  fraud  had  been  practised  on  them 
by  the  Defendant ;  the  learned  Judge  giving  leave  to  the 
Plaintiff  to  move  to  set  aside  this  verdict,  and  enter  a 
nonsuit.    Accordingly, 


Vaughan  Seijt.  having,  in  the  last  term,  obtained  a 
rule  nisi  to  that  effect ; 

Pell  Serjt  now  showed  cause,  and,  after  stating  the 
circumstances  of  the  fraud,  cited  HiU  v.  Perrott{a)  as 
governing  the  present  case,  which  Dallas  C.  J.  said 
he  could  not,  in  principle,  distinguish  from  the 
present. 

Vaughan  Serjt,  contrij  endeavoured  to  mitigate  the 
fraud,  and  to  distinguish  the  case  from  Hill  v.  Pcrroti$ 
observing  that,  in  that  case,  the  action  was  for  goods 
sold  and  delivered ;  and  contending  that,  in  the  pre- 

(«)  3  r«fM/.  S74« 


sent 
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MSit   c^    thert  \vas   no  nioniey  ifctually  htA  4rtd 
Tcb^Ved* 

Daixas  C.  J.    I  think  that  this  iilte  ought  to  be  dis- 

(lkA¥gedj  and  upon  this  plain  ^otiild,  \\mt  the  jtity  hate 

found  a  fraud  in  the  Defendant,   corttriiltfed  By  hihi 

through  the  medium  of  Phillips.     Nor  can  I  distinguish 

between  Phillips  and  the  Dfefehdaht  In  thie  jJi-dSefciilion 

fsf  tbfii  Fhittdtllent  ti-ansaction,  for  Phillips  stands  in  the 

light  of  agent  to  the  Defendant,  throughout  the  whole 

contfiv&tic'e.     but  it  is  riot  necessary  tb  go  that  length, 

nor  do  I  wish  to  come  to  any  decision  uncalled  for  by 

the  case  before  the  Court     I  confine  myself,  strictly,  to 

ihis.     Here  was  a  sale  of  wines,  the  property  of  the 

Plaintifis,   brought  about  by  fraud   and   collusion,   in 

^hich  the  Defendant)  who  was  to  reap  the  benefit  of 

such  sale,  was  prime  mover.     Now,  it  is  admitted,  that 

a  sale  effected  by  fraud,  works  no  change  of  property ; 

Ihe  iNToperty,  then,  in  this  case,  remained  in  the  original 

owner^  and  therefore  I  hold  the  profits  of  the  sale  in 

the  bands  of  the  Defendant^  to  be  so  much  money 

had  and  received  by  him,    to  the  use  of  the  Plain- 

tiSsf    who  were  the    original    proprietors.      On  this 

ground,  I  am  of  opinion,  that  this  application  must  be 

^smiflBed* 

Park  J.  This  was  a  case  of  the  most  gross  fraud, 
practised  by  the  Defendant  on  the  Plaintiffs,  through 
the  instrumentality  of  Phillips^  and  no  violence  will  be 
necessary  to  bring  it  within  the  decided  cases.  Hill  v. 
Perrott  is  not^  in  principle^  tb  be  distinguished  frohi  this 
case?;  arid  t  have  a  manuscript  note  ot  an  additfiorial 
point  which  was  ruled  in  the  case  of  Corking  v.jarrard{a). 

(a)  X  Camph.  3;. 

D  d  4  It 
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It  appeared  th^  that  a  servant  had  received  maaej 
from  her  master,  and  applied  it  to  the  purposes  of  loU 
tery  insurance.  Lord  EUenborough  held,  on  the  autho* 
rity  of  Clarke  v.  Shee  {a\  that  the  master  might  recover 
the  money  back  from  the  lottery-office  keeper,  as  mon^ 
had  and  received. 


BuRRouoH  J.  concurred. 


Rule  discharged  (&)• 


(a)  Cawp.  Z97. 


(b)  Richardson  J.  waiabtenh 


Vov*  %$• 


Whitehead  v.  Howard. 


Dedaratumt 
that  Defend- 
ant»  on  conti- 
dention»  &c* 
promised  to 
invest  Plain- 
tiff s  money 


ASSUMPSIT.  The  first  count  stated,  that,  in  om- 
sideration  the  Plaintiff  would  employ  Defendant, 
&C.,  Defendant  undertook  to  invest  ceitain  monies  of 
Plaintiff's  in  good,  valid,  and  sufficient  security* 
Breach,  that  the  Defendant  invested  Plaintiff's  money 
on  good  secu-  in  bad  security.  There  were  other  counts  varying  the 
nty:  Breach,  ^xxAjsmetitj  the  usual  money  counts,  and  a  count  on  an 
ed  it  on  bad  account  stated.  Pleas,  general  issue  and  statute  of  limit- 
security  :  ations.  Replication,  <^  That  Defendant  did,  within  six 
issue  and  sta-  J^''^  ^®^^  before  the  commencement  of  this  suit,  under- 
tute  of  limit-     take  and  promise  in  manner  and  form  as  the  Plaintiff 

ations :  Repli-  y^^^  above  thereof  complained  ainiinst  him.'* 
cauon,  that  ^  ^^ 

Defendant 

promised  as  abovey  within  six  years :  Proofs  that  within  that  time  Defendant  ae* 
knowledged  the  security  to  be  bad>  and  promised  that  Plaintiff  should  be  paid : 
Held*  that  Plaintiff  could  not  recover,  the  declaration  stating  no  debt  to  which  the 
subsequent  promise  could  be  applied. 

Held,  alsof  that  the  Defendant  was  not  liable  on  a  count  upon  an  account  stated ; 
nor  on  a  count  for  money  had  and  received,  as  having  received  money  for  one  pur- 
pose and  applied  it  to  another* 
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At  the  trial,  before  Dallas  C.  J.,  Middlesex  tittingfl       1620. 
after  Trinity  term  last,  it  was  proved,  that  the  Plaintiff, 
in  1808,  had  employed  the  Defendant  to  invest  money 
lor  him  by  way  of  annuity ;  that  part  of  the  security     Bowaeqii 
proposed  by  the  Defendant,  consisted  of  some  copyhold 
premises,  supposed  to  belong  to  one  Alston :  that  the  De- 
fendant never  inspected  the  rolls  of  the  manor  in  which 
the  copyhold  was  situate ;  that  though,  in  fiu^t,  Alston  pos« 
•essed  no  such  copyhold,  the  Plaintiff's  money  was  made 
over  to  Alston^  who  granted  an  annuity  for  it,  which  was 
paid  by  the  hands  of  the  Defendant,  till  1814,  "wYien  Alston 
became  bankrupt ;  that,  at  the  time  of  the  transaction,  the 
Plaintiff's  two  sons  were  clerks  in  the  Defendant's  office, 
were  in  some  degree  consulted  by  the  Plaintiff  and  might, 
if  they  had  thought  fit,  have  inspected  the  rolls  of  the 
manor ;  that,  upon  Alston*^  bankruptcy,  and  the  state  of 
the  security  being  discovered,  Gibbsy  the  Defendant's  ma» 
naging  clerk,  promised  that  the  Plaintiff  should  be  paid, 
which  promise  was  afterwards  recognised  and  confirmed 
by  the  Defendant. 

The  jury  found  a  verdict  for  the  Plainti£^  the 
learned  Judge  reserving  it  to  the  Defendant  to  move  to 
set  aside  the  verdict,  and  enter  a  nonsuit*  Accordingly, 

Vaughan  Serjt  having  obtained  a  rule  to  that  effect, 

Ijens  and  Pell  Serjts.,  for  the  Plaintiff,  admitted,  that 
there  might  be  some  difficulty  as  to  the  special  count,  or 
the  subsequent  promise,  after  the  decision  in  Short  v. 
McCarthy  (a) ;  but,  at  all  events,  the  money  might  be 
recovered,  on  the  count  for  money  had  and  received,  on 
the  ground  that  when  a  party  receives  money  for  one 
purpose  and  applies  it  to  another,  the  party  furnishing 
the  money  may  call  for  it  again,  in  consequence  of  his 

(a)  3  B.l^A.^%^. 

instruct 
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ld90«  iMTneti<»i^  not  having  been  panned*  Here^  the  De- 
^T^^^**[^  fendani  i-eedved  the  money,  for  the  purpose  of  tnvm^ 
^  ing  it  hi  good  itecurity ;  but,  disobeying  sach  instrnetioii) 
Howard*'  Jie  choee  to  invest  it  in  bad  secnrity;  and  after  this.mi** 
i^Ucation,  the  Plaintiff  coald  only  consider  the  Dm 
fetulant  as  having,  at  least,  received  the  money  to  the 
Haintiff's  use.  IDattas  (X  J.  Yon  must  make  oat  that 
the  Defendant  recdved  the  money;  whereas  it  was 
transferred  to  AlMon^  and  the  annuity  actually  paid  for 
some  time.]  It  was  very  probable,  from  the  evidenosj^ 
that  Ablon^B  name  was  only  colorably  introduited^  and 
that  he  never,in  fact,  received  the  money.  The  amnii^ 
was  never,  in  fact,  paid  by  him  to  the  Plaintiff,  but  only 
an  account  kept  up  in  the  Defendant's  books ;  and  tliis, 
coupled  with  the  Defi^dant's  expressions,  must  certain^ 
entitle  the  Plaintiff  to  recover  on  the  count  npon  an  ac^ 
ooont  stated. 

Vmtgkan  Seijtf  cmtrdf  was  stopped  by  the  Court* 

DalEsAB  CL  J*  I  am  of  opinion,  that,  in  thia  case^ 
a  nonsuit  must  be  entered.  I  shall  first  consider  the 
ease  as  it  stands  upon  the  facts,  and  those  facts  I  shall 
first  view,  without  reference  to  the  manner  in  which  the 
action  is  framed.  It  appears,  then,  that  Hamardi  ^ho 
carried  on  the  business  of  negotiating  annuities,  was 
employed  by  Aldoth  -^o  nuse  a  sum  of  money  upon  an- 
nul^ security*  Homtrd  applied  to  the  Plaintiff,  or  the 
Haintiff  to  Hcnoard,  one  or  the  other,  it  is  immaterial 
which ;  but  the  material  fact  is,  that  Howard  represented 
part  of  the  security  to  consist  of  a  copyhold  estate, 
which  he  said  Alston  possessed,  but  which,  it  turned  out» 
JUtanf  at  that  time,  did  not  possess ;  Howard  having 
made  no  search  or  enquiry  one  way  or  the  othen  It  k 
necessary  to  observe  here,  that  the  Plaintiff  did  not  re- 
pose his  confidence  in  Howard  alone ;  he  confided  also  in 

his 


IN  THE  First  Y£ar  ov  OEO.  IV. 


Sirs 


hit  own  sons ;  they  might  have  made  a  search  if  they 
|iad  thought  it  fit,  and  there  was  a  negligence  in  their 
not  doing  so.  It  does  not  appear  that  there  is  any  thing 
ia  the  facts  of  the  case,  which  would  warrant  us  in 
Mq^uigi  that  there  was  any  fraud  on  the  part  of  Howard; 
but  clearly  there  was  gross  negligence.      Supposing, 
thfn,  an  action  to  have  been  brought  against  Hawardj  on 
the  ground  of  his  not  exercising  a  proper  degree  of  care 
jo  his  business,  in  such  an  action,  properly  framed,  the 
Plaintiff  might  certainly  have  recovered.     This  action 
is  not  so  brought,  but  is  framed  on  the  footing  of  an 
ffipress  undertaking  having  been  given  by  Howard^  for 
the  validity  and  su£Sciency  of  the  security  in  question. 
H^re,  it  appears,  the  Defendant's  liability  on  such  an 
yindertaking,   is  barred  by  the  statute  of  limitations^ 
onlfiss  a  subsequent  promise  can  be  established ;  and,  if 
so^  the  first  question  would  be,  whether  the  liability  of 
the  JDefendant  can  be  revived  by  any  subsequent  pro- 
miie  to  pay  a  debt,  with  which  he  was  not  originally 
chargeable;   and,  upon   this  head,  there  can  be   no 
fppQund  for  doubt,  the  debt  originally  not  being  any 
<|ftbt  of  Howard's^    To  revive  a  debt  by  promise^  and 
take  a  case  out  of  the  statute^  there  must  be  an  anto- 
cadent  debt ;  and  if  a  promise  should  be  made,  where 
|;liere  is  no  antecedent  debt,  it  would  be  necessary  to 
^MUfi  a  special  declaration  on  such  a  promise.     Con- 
fining myself  then,  for  the  present,  to  what  appears  in 
Ifae  special  count  of  the  declaration  before  me^  it  seems 
to  me,  tha!  this  case  is  decided  by  that  of  SAarty. 
McCarthy.  The  facts  of  that  case  were,  that  in  December^ 
1812,  the  Plaintiff  having  agreed  to  give  a  Mrs.  Siaun 
MO/,  for  her  interest  in  700^  bank  annuities,  applied 
to  the  Defendant,  who  was  an  attorney,  for  the  purpose 
of  having  the  bargain  carried  into  effect    The  in- 
Strvctions  given,  were^  that  the  Definidant  should  see 
that  ev^  thing  was  right.  The  deeds  were  aooordingly 

prepared 
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1 830*       prepared  and  executed  at  the  time^  and  the  money  was 
^L^Jjv^     then  paid  by  the  Plaintiff.    It  subsequently  turned  ont, 
V.  that  no  enquiries  had  been  made  at  the  Bank  of 

HowABn.  JEngkmdf  and  that  there  was  no  such  stock  to  whieh 
Mrs*  SKoun  was  entitled;  this  discovery  was  made  in 
Augustf  1818.  So  fiur  the  two  cases  are  rimilar* 
Here^  the  Defendant  omitted  to  search  the  rolls  of  the 
manor ;  there^  he  neglected  to  search  the  books  ci  the 
bank.  The  action  against  the  Defendant  in  that  casei 
having  been  commenced  subsequently  to  181 8,  he 
pleaded  that  the  cause  of  action  did  not  accrue  within 
six  years,  and  it  was  held,  that  the  Plaintiff  was  entitled 
to  recover.  Then  follows  that  which  makes  the  two 
cases  exactly  agree.  <^  The  Defendant,  on  being  i^ 
plied  to,''  (inAugusif  1818)  <<said  that  it  was  owii^ 
to  an  omission  of  his  clerk,  and  that  he  was  re^KNi- 
sibW  The  Court  held,  that  there  could  be  no  re- 
covery on  this  subsequent  acknowledgment,  except 
under  a  declaration  framed  for  the  express  purpose. 
Admitting,  then,  the  negligence  of  the  Defendant  here^ 
in  not  having  searched  the  rolls  of  the  manor,  and 
admitting  his  having  made  an  absolute  promise  to  pay, 
(which  I  think  a  little  questionable,  but  the  jury  having 
so  found  it,  we  must  take  it  to  be  an  absolute  promise^) 
Shori  V.  McCarthy  is  precisely  in  point  to  show,  that| 
upon  a  special  count  such  as  the  present,  the  Plaintiff 
cannot  recover.  This  brings  me  to  the  count  for  money 
had  and  received,  and  there  is  no  foundation  whatever 
for  the  Plaintiff's  recovering  on  that  count. 
.  It  is  urged,  that  the  Plaintiff  may  recover  on  this 
count,  because  the  consideration  having  totally  or  par- 
tially failed,  by  the  failure  of  the  security  and  the  an- 
nuity ceasing  to  be  paid,  the  Plaintiff's  money  must  be 
deemed  to  have  been  had  and  received  by  the  Defisnd- 
ant  to  the  Plaintiff's  use.  With  respect  to  tha^  if 
there  were  any  foundation  for  so  contending,  the  argu- 
ment 


iM  THE  First  Yeae  of  GEO.  IV. 


S11 


ment  would  have  been  used  in  Short  v.  McCarthy ;  but  it 
never  occurred  to  the  counsel  there,  to  turn  round  and 
tay,  that  on  the  consideration  failing,  the  broker  could 
be  deemed  to  haye  received  the  money,  which,  in  fact^ 
went  to  his  employer.     Is  this,  then,  money  had  and 
veoeived  by  Honoard  to  the  use  of  the  Plaintiff?  If  an 
action  had  been  brought  against  Mston^  on  the  ground 
of  the  consideration  failing,  he  would  have  been  bound 
to  pay,  and  that  alone  might  be  an  answer  to  the  ques- 
tion, whether  Hcmard  had  received  this  money  to  the 
use  of  the  Plaintiff.     So  to  construe  it,  would  be  to 
extend  the  doctrine  of  money  had  and  received,  infinitely 
beyond  all  bounds,  within  which  it  has  hitherto  been 
confined.     It  may  be  admitted,  that,  if  this  were  a  mere 
colorable  transaction,  and  Alston  had  never  received  the 
money,  it  might  be  placed  on  the  footing  of  money  had 
and  received ;  but  what  are  the  facts  ?  the  money  was 
to  be  paid  over  to  Alston  /  it  was  actually  paid  over,  and 
Alston  continued  to   pay  the  annuity  till  he  became 
bankrupt.    Can  it  be  said  that  Howardf  because  he  was 
guilty  of  n^ligence,  became  the  party  who  granted  the 
annuity,  who  received  the  consideration  for  it,  and  paid 
the  annuity  ?  If  he  received  the  money  at  all,  he  re- 
oetved  it  to  the  use  of  Alston;  and  here,  the  Plaintiff 
has  not  only  been  paid  on  account  of  the  annuity  by 
Alston^  but  has  proved  the  debt  under  his  commission. 
There  is  no  pretence  for  saying  that  any  ground  exists 
for  the  Plaintiff's  recovering  on  the  count  for  money 
had  and  received;  and  as  little  is  there  for  saying  he 
ought  to  recover  upon  the  account  stated.    A  party  can 
only  recover  upon  a  count  on  an  account  stated,  where 
a  debt  actually  exists.     Hcre^  there  was  no  debt  from 
Howard^  who  only  negotiated  between  the  Plaintiff  and 
Alston.  I  am,  therefore,  bound  to  adhere  to  the  opinion 
which  I  formed  at  the  trial. 


1820. 
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Park  J.  I  An  of  the  same  qpinioiiy  though 
difficahy  was  rabed  at  first,  by  the  af^arent  Wdshijp 
of  the  casesi  We  must  take  care,  however,  that  sudi  mf 
peahmces  do  not  lead  us  to  decide  contrary  to  what  H 
law.  There  being  no  qpedal  count  as  to  any  rerivid  off 
an  old  ddirt,  we  mtist  assume  that  this  wato  an  absohifea 
promise,  and  then  the  case  is  not  distinguishable  firom. 
that  of  iSior^  v.  McCarthy.  I  am  not  aware  of  any  caiie 
where  the  doctrine  of  a  reviral,  after  the  operatkni  of 
Ae  statute  of  linntations,  has  implied  to  any  thing  but 
aft  actud  ddbt.  Here^  there  was  nd  debt  contracted  by 
the  Defendant,  but  he  was  guilty  of  gross  negUgcBOCw 
The  .great  point  was,  to  show  that  this  was  moniBy  had 
and  received  fay  the  Defeikdant  to  the  use  of  the  Pfada* 
ti£^  and  it  was  dexterbudy  argued,  that  it  was  dodbtAdf 
from  the  evidence  whether  Alston  ever  had  the  mon^ 
at  all^  and  that,  therefore,  the  introduction  of  hb  name 
by  the  Defendant,  might  have  been  merely  6>loraUe} 
buty  as  no  fraud  was  found  by  the  jury,  it  would  be  tbo 
much  to  assmne  this,  after  the  l^ee  of  so  hmg  a  peiSod; 
As' to  the  comit  on  an  account  stated,  a  debt  must  kawe 
existed,  to  render  that  eoont  avaibMew  I  think^  tbew* 
fore,  that  a  nonsuit  must  be  entered. 


BtTSBouov  J.  The  only  action  proper  in  this  caso^ 
wouM  haw  been  an  action  for  negligence,  but  die  titfle 
for  that  has  loaggone  by,  and  contracts  of  this  sort  aW 
not  c^)able  of  being  revived  by  any  subsequent  proaiisd 
An  action  for  money  had  and  received  will  not  li^ 
against  a  jterson  who  immediatdy  pays  the  money  ovtr 
under  the  directions  oi  the  Plaintiff;  and  it  is  dear, 
from  the  circumstance  of  the  anninty  having  been  paid 
SIX  years^  that  this  money  was  piud  by  the  Plaintifl^  ia 
order  to  its  being  immediately  paid  over  to  the  graalior 
of  the  annuity ;  then,  in  order  to  recover  on  a  count  for 
an  account  stated,  there  must  be  an  existing  debt.    I 

am 
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am  fqvther  of  o{iuuon,  in  thi^  oage,  tl^^  there  ^mftfio       1820. 
absoUite  promise  to  |>ay,  on  the  part  of  the  Defeadaat, 
biM^  •  psomise  to  pay^  contingmtly,  on  the  e?ent  of 
.4bfon*%  effects  tuHiing  out  insuffideBt;  and  what  wae     Howabd* 
aaJA  fcgr  the  Def^idaiit  sabse(]i;^n%^  nusl  ha^e  had  ve«r 
Caneofie  t»  this  coAthigeat  prenMsew 

Rule  absokite  (a). 

(a)  RicbardionJ*  was.  absent. 


(IlSP  THE  EXCHEQUER  CHAMBER.) 

Andrew  Davidson,  William  Jones,  and  Wil-     Nov.  27. 
LUM  Jenner,  v.  Thomas  Case. 

j^SSUMPSIThy  the  Defendant  in  error  for  money  had  Ship  and 
and  received,  and  the  other  usual  money  counts,  to  .  ^ . 
which  the  Plaintiffs  in  error  pleaded  the  general  issue,  parate  sets  of 
At  the  trial  before  Lord  EUenborough  C.  J.  at  Guildhall^  inf  "TT'T* 
at  the  sittings  in  Trinity  term  1815>  the  jury  found  a  general  seek- 
VQrdji/ct  for  tl>e  Defendant  in  error  for  71/.  12^.  lOi  da-  ing  ship)  was 
mages,  subject  to  the  opinioa  of  the  Court  of  K.  B.  ^^^  ^^  •  ^ 
uppn  the  following  case :  freight  were 

Messrs.  Brotherston  and  Begg  were  the  owners    of  ahandoned  to 
the  vessel  called  The  Fanny ;  she  was  a  general  seeking  underwriters, 
ship^  and  sailed  on  a  voyage  from  Rio  de  Janeiro  to.  Li-  who  each  paid 
vergool  with  a  cargo  of  goods  on  freight,  the  property  of  xh^^jhi^^u-. 

ing  re-cap- 
turedy  performed  her  voyage  and  earned  freight:    Held,  that  the  underwriter 
OA^  ship. was  entitled  to  the  freight. 

Aliandonmeot  of  ship  to  the.  undenmter  on  ship  ix^udes  freight,  and  transfers 
fin^ht  earned  bubsequently  to  the  abandonment  to  such  underwriter,  as  incident  to 
the-thip. 

differ- 
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1280«       different  persons.      On  the  27th  January^  1814,  the 
I^  '  '  '■        owners  msured  the  vessel  on  the  said  voyaire.  valued  at 
9.  7000/. ;  and  on  the  22d  April  following,  they  insural 

Cao.  the  freight  of  the  said  voyage  by  other  policies,  and 
with  other  underwriters,  and  valued  the  same  at  4000li 
The  vessel  with  the  goods  on  board  in  the  course  of  the 
said  voyage  was  captured  by  an  American  privateer: 
the  owners  thereupon  gave  notice  of  abandonment 
at  the  same  time  to  the  respective  underwriters  on  ship 
and  on  freight,  who  severally  accepted  the  same.  The 
vessel  was  afterwards  re-captured  by  one  of  his  majes^s 
ships  of  war,  was  brought  into  .London^  and  was,  by 
decjree  of  the  high  court  of  Admiralty,  restored  to  the 
owners  with  the  cargo,  on  payment  of  salvage  and  ex* 
pences.  The  vessel  arrived  at  Liverpool^  delivered 
her  cargo,  and  earned  her  freight.  An  agreement  was 
entered  into  between  the  owners  of  the  vessel  and  the 
underwriters  on  ship,  but  not  by  the  underwriters 
on  freight,  that  the  Defendants  (Plaintiffs  in  error,) 
should  sell  the  vessel  and  receive  the  produce  thereof 
and  should  also  receive  the  freight  of  the  cargo  for  the 
use  and  benefit  of  all  persons  who  should  lq;ally  be  en- 
titled thereto  respectively.  The  underwriters  on  ship  and 
freight  severally  paid  or  satisfied  the  owners  of  the  ship 
for  a  total  loss  of  100  per  cent,  on  the  valuation  on  both 
ship  and  freight.  The  Defendants  received  and  paid  to 
the  underwriters  on  ship  the  amount  produced  by  the 
sale  of  the  vessel,  which  was  about  332.  per  cenU  on  their 
subscriptions.  The  underwriters  on  ship  paid  the  loss 
on  ship,  before  the  underwriters  on  freight  paid  the  loss 
on  freight  The  Defendants  received  the  freight  of  the 
goods,  which  they  hold  under  the  terms  of  the  agree- 
ment, and  which  is  352.  I65.  5^  per  cent. 9  clear,  on  the 
sum  insured  on  the  ship.  The  underwriters  on  ship, 
and  also  the  underwriters  on  freight,  severally  claimed 
from  the  Defendants  the  freight  so  received*      The 

Plaintiff 
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idaintiff  (Defendant  in'  error)  is  an  underwriter  on  ship         1820. 
to  the  amount  of  200/.|  and  claims  to  recover,  as  such 
tmderwriter  on  ship,    a  proportion  of  the  money  so 
reoeiyed  by  Defendants  for  freight. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  Plaintiff  (Defendant  in  error)  is  entitled  to  recover. 
If  he  be  entitled,  the  verdict  to  stand;  if  not,  a  non- 
suit to  be  entered. 

The  case  was  argued  in  Easter  term,  56  Geo*  3., 
when  the  Court  of  K.  B.  gave  judgment  for  the  De- 
fendant in  error  (a) ;  but,  by  consent,  it  was  ordered 
that  the  special  case  should  be  turned  into  a  special 
▼erdict,  for  the  purpose  of  obtaining  the  opinion  of  the 
Court  of  Exchequer  Chamber  upon  a  writ  of  etror. 
This  was  accordingly  done ;  and  the  special  verdict  was 
in  substance  the  same  with  the  special  case.  The 
case  came  on  to  be  argued  in  Trinity  term  last,  when. 

For  the  Plaintiff  in  error,  it  was  contended  by  Little- 
dtde^  that  as,  in  this  country  at  least,  freight  might 
legally  be  the  object  of  an  insurance  separate  from  the 
insurance  on  the  ship,  the  law  of  this  country  would 
apply  to  insurance  <hi  freight  the  same  incidents, 
as  it  applied  to  any  other  species  of  insurance. 
I^  therefore,  by  abandonment,  the  insurer  on  the 
ship  became  entitled  to  the  ship,  there  was  no  rea- 
son why  the  insurer  on  freight  should  not  by  aban- 
donment become  entitled  to  the  freight  \  nor  could 
there  be  any  difficulty  in  apportioning  to  each  insurer 
that  to  which  he  was  entitled.  The  insurer  on  ship 
ought  not,  by  an  abandonment,  to  gain  more  than  the 
subject  of  his  insurance,  namely,  the  hull,  tackle^  and 
apparel  of  the  ship.  It  would  be  unjust,  if  by  the 
abandonment  he  were  to  acquire  the  freight,  which  had 
never  been  the  object  of  his  insurance.    The  difficulty 

{a)  s  M.l^S.  t9* 

Vol.  IL  E  e  had 
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«  »  •  .     ' 

1  S20«       had  arisen  from  supposing,  that  under  an  abandonment 
'  '    '  "  ■        a  ship  passed  precisely  in  the  same  manner  as  nndar  a 
^,  sale*     Under  the  sale  of  a  ship,  if  nothing  was  aald  to 

Case.  the  contrary,  the  freight  would  pass ;  but  the  cases  were 
in  reality  very  different ;  for,  in  the  case  of  a  'sale^  and 
especially  in  the  sale  of  a  ship  at  se^  the  freight  about 
to  be  earned  was  part  of  the  property  for  which  the 
purchaser  expressly  paid  his  money :  it  was,  In  fiict,  the 
chief  object  of  hb  contract ;  whereas,  in  the  case  of  an 
abandonment,  there  being  at  the  time  of  the  abandonf- 
ment  no  contract,  no  particular  otgect  of  stipulation, 
the  abandonee  could  only  take  that  for  the  lo«  of 
which  he  had  paid  by  his  insurance.  I^  there* 
fore,  he  had  only  paid  for  the  loss  of  the  body  of  the 
ship,  why  should  he  gain  more  by  the  result  of  an 
abandonment,  and  gain  it  to  the  loss  of  another  insorer, 
who  seemed  to  have  the  same  claim  to  recover  the 
object  of  his  distinct  insurance.  Where  the  sebond 
insurer  had  such  a  separate  claim,  the  abandoner  oould 
not  transfer  to  the  first  any  thing  more  than  the  thing 
insured.  The  underwriter  on  ship  had  no  more  eight 
to  complain  that  he  was  deprived  of  freight  under  audi 
circumstances,  than  a  purchaser  excluded  from  it  by 
express  agreement.  It  must,  however,  be  contended 
that  if  the  argument  were  correct,  the  owner  of  a  diip 
who  had  not  insured  freight  was,  as  well  as  an  insurer 
'  on  freight,  entitled  to  the  freight,  after  he  had  aban- 
doned the  ship  to  the  insurer  on  ship ;  and  this  seemed 
to  be  the  opinion  of  the  Lord  Chancellor,  in  Mntaer  v. 
Gillespie  {a).  The  question  could  only  be  argued  on 
principle,  as  the  cases  were  decided  each  on  its  own 
peculiar  circumstances. 

Scarlett^  contrd.     No  distinction  can  be  drawn  be- 
tween an  assignment  of  the  ship  and  an  abandonment. 

{a)  XI  Fes.jun.  6ai. 

An 
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An  abandonment,  where  the  ship  re-appears,  is  always 
followed  up  by  a  regular  assignment :  under  an  assign- 
ment, the  freight  passes  to  the  assignee,    Chinnery  v. 
Etackbume  (a),  Splidl  v.  Bowles  {b).      It  is  as  much 
incident  to  a  ship  as  rent  to  a  house ;  and  thb  prin- 
ciple has  been  pushed  to  a  rigorous  extent.     Camden  v. 
Anderson  (c),  MorHson  v.  Parsons  {d).     Even  where  the 
ship  is  chartered,  and  the  assignee  cannot,  by  reason,  of 
a  technical  rule  of  law^  sue  in  his  own  name,  payment  of 
die  freight  to  him  will  be  good.     The  law  being  sucIt, 
it  is  no  hardship  on  the  insurer  on  freight ;  for  every 
man  who  enters  into  a  contract  is  supposed  to  know  all 
the  consequences  of  it ;  and  the  inconvenience  of  a  iliffer^- 
ent  rule  is  very  obvious.  Suppose  insurance  of  ship  by  one, 
and  of  freight  by  another :  the  ship  is  captured,  and  the 
owner  abandons.  If  the  insurer  on  ship  obtains  her  by  rc- 
eq)ture,  is  he  bound  to  pursue  the  same  voyage,  in  order 
that  the  insurer  on  freight  may  obtain  the  benefit  of  an 
'  abandonment  of  freight  ?    And  yet  this  and  many  such 
'  difficulties  must  occur,   if  it  be  once  held  that  the  right 
to  freight  does  not  in  all  ^cases  follow  the  ship.     But 
fiurdier,  abandonment  can  only  be  of  that  which  is 
material,  tangible,  and  capable  of  being  taken  possession 
of  by  the  abandonee.     Right  to  freight  is  no  more  than 
right  to  the  performance  of  a  contract;  a  thing  intan- 
^ble,  and  existing  in  idea  only,   and,  as  a  chose  in 
action,  not  transferable  by  the  law  of  England.     It  is 
dear,  therefore,  that  the  Plaintiff  in  error  cannot  sup- 
port his  claim  on  principle ;  and  the  cases  are  all  against 
him.    Thompson  v.  Bxmcroft  [e\  Leatham  v.  Terry  (y), 
McCarthy  v.  Abel{g)j  Sharp  v.  Gladstone  (A),  Splidi  v. 
Batdes. 


1820. 


(a)  I  H.BL  117. 

b)  10  Eajtf  279. 

c)  5  T.R.  709. 
(d)  %  Taunt*  407. 


\ 


£e  2 


(r)  4  East^  34. 

{g)     S   SaSty    388. 

\b)    7  Eiuh  »4- 


UHMale 
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1820.  Littledale  was  then  heard  in  reply.     And  now» 

Dallas  C.  J.  delivered  the  judgment  of  the  Court.  — - 
This  case  comes  before  the  Court  on  error  fix>m  the 
King's  Bench ;  and  it  will  not  be  necessary  to  state  the 
facts  in  detail,  as  they  will  be  found  fully  and  accurately 
set  forth  in  the  printed  report  of  what  passed  on  the  ori- 
ginal hearing.  It  will  be  sufficient  to  observe  that 
there  having  be^i  two  separate  insurances,  the  one^  cm 
ship  and  the  other  on  freight,  and  the  ship  having  been 
captured  in  the  course  of  the  voyage^  and  re-captored, 
and  having  ultimately  earned  freight,  and  therfe  haying 
been  an  abandonment  of  ship  to  the  underwriters  on 
ship,  and  of  freight  to  the  underwrites  on  freight,  the 
question  arises,  whether,  upon  such  abandonments,  the 
abandonment  of  ship  includes  freight,  or  whether  the 
underwriters  on  freight  are  entitled  thereto  as  having 
insured  the  freight  specifically,  and  having  from  the 
assured  an  abandonment  of  such  freight,  under  the 
insurance  so  made  ? 

This  question,  long  depending,  but  always  avoided^ 
because  in  former  cases  not  necessary  to  be  decided^  has 
at  last  been  determined  by  that  Court,  from  whose 
judgment  error  is  now  brought,  three  of  the  learned 
Judges  having  been  of  opinion  that  an  abandonmoit  of 
ship  included  freight,  and  a  different  opinion  having 
heexL  declared  by  Mr^  Justice  Bayley^  who  considered 
that  an  abandonment  of  freight  carried  with  it  sodi 
freight,  as  a  subject  separate  and  distinct  from'shiis 
binder  and  with  reference  to  contracts  of  insurance. 

It  would  be  an  idle  parade  and  waste  of  time  to  go 
into  the  subject  at  large,  fully  treated  oi^  as  it  is,  in  aD 
the  elementary  works  on  insurance  law ;  and  more  par* 
ticularly  as  the  printed  report,  to  which  I  have  already 
alluded,  contains  all,  in  point  of  authority  and  oh9e^ 
vation,  that  can  properly  belong  to  the  question. 

17  Ishallf 
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T  shall,    therefore,    merely  advert   to    the   general'       1820. 
grounds  on  which  the  argument  has  proceeded,  and  on 
which  the  decision  must  now  depend. 

And,  first,  it  is  not  denied  that,  generally  speaking.  Case. 
an  assignment  of  ship  includes  freight.  But,  it  is*  said 
that  it  does  so,  because  such  is  the  natural  effect  and 
consequence  of  such  assignment,  and  that  there  is  no 
i^greement  between  the  parties  to  the  contrary ;  whereas, 
in  cases  of  abandonment  under  insurance,  such  agree- 
ment is  to  be  implied  from  the  practice  of  making 
separate  insurances,  which  the  law  of  this  country 
(different,  in  this  respect,  from  the  law  of  other  coun- 
tries,) permits;  and  that  the  law  will,  therefore,  keep- 
the  interest  of  the  parties  separate  and  distinct,  giving 
to  the  underwriter  on  ship  the  ship  abandoned,,  and  the 
freijght  to  the  underwriter  on  freight 

That  this  practice  has  prevailed  is  undoubtedly  true ; 
but  it  is  a  fallacy  to  confound  the  fact  of  such  practice 
with  the  legal  effect  of  it,  for  it  is  the  practice  itself  that 
raises  the  legal  question.  To  make  the  practice  decisive 
of  the  law,  it  would  be  necessary  to  go  further,  and  to 
show  a  practice  of  settling  losses,  in  conformity  to  the 
underwriters  on  ship  having  never  claimed  the  freight, 
and  the  underwriters  on  freight  having  constantly  re- 
cdved  it.  Such  a  practice,  if  of  sufficient  prevalence 
and  notoriety  to  raise  the  presumption  of  general  know- 
ledge^ would  show  the  understanding  of  parties,  with 
reference  to  which  they  must  be  taken  to  deal.;  and 
would  therefore  form  the  contract  between  those  who 
were  respectively  privy  to  it.  But  it  was  admitted  in 
the  argument  in  the  court  below,  adverted  to  from  the 
bench,  and  has  again  been  admitted  in  the  argument 
here,  that  there  has  been  no  such  practice;  but  that,  on 
the  contrary,  the  question  has  rested  altogether  hitherto 
in  controversy,  the  underwriters  on  ship  having,  in 
every  instance,  resisted  the  claim  of  the  underwriters  on 

£  c  3  freight, 
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1 820.       freight,  asserting  the  freight  to  belong  to  themselfes  as 
owners  of  the  ship  by  the  abandonment  made*    That 
there  has  been  any  actual  agreement  to  the  contrary,  in 
this  case,  is  not  pretended;  and  it  seems  to  follow  of 
course,  that  from  the  mere  practice  of  insuring  sqa- 
rately,   no  such  agreement  can  be  implied  wfaai  iha 
practice  stops  with  the  fact  of  so  insuring,  and  the  effivt 
of  such  fact  has  oonstandy  been  matter  of  dispalaii . 
And  I  have  dwelt  on  this  the  more,  because  I  obsem^ 
in  the  court  below,  the  argument  was  mainly  rested  on 
the  ground  that  such  an  agreement  was  to  be  impUed, 
which  I  think  it  cannot  be,  for  the  reasooB  given. 

There  being,  then,   no  actual  or  implied  agreement 
between  the  two  sets  of  insurers,  what,  in  point  of  law, 
is  the  effect  of  the  contract  into  which  they  have  re* 
spectively  entered  ?   And,  I  say  the  two  sets  of  insuras; 
because  it  is  not  necessary  to  consider  the  consequence, 
of  a  separate  insurance  and   abandonment  of  freight 
between  the  insurers  on  freight  and  the  assured,  under 
all   circumstances   that   might  possibly   arise  on  the 
contract    directly  made    between    them.       Confimng^ 
therefore,  the  consideration,  in  the  manner  stated,  what 
is  the  legal  operation  of  the  respective  contracts  ?     And| 
in  resolving  this  question,  I  put  no  stress  upon  the  fiict, 
that  freight  passes  under  a  general  assignment  of  ship; 
because,  it  appears  to  me  that  this  is  b^ging  the  ques- 
tion,   the  question  arising  on  a  supposed  distinctioD 
resting  upon  abandonment  as  different  from  common 
transfer.    The  effect  of  it,  correctly  considered,  is  only 
to  remit  the  question  to  the  general  operation  of  law, 
supposing  the  distinction  contended  for  to  fail.     Nor  do 
I  place  reliance  on  the  assignee  of  the  ship  becoming  the 
owner  of  her  in  a  common  case ;  for  here,  again,  the 
question  turns  upon  the  asserted  distinction.     Neither 
do  I  give  weight  to  the  mere  fact  of  separate  insurances; 
for  this,  also,  would  be  to  take  the  point  for  granted; 

19  and 
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and  they  are  not  separate,  but  connected,  if  made  under       1820. 
a  general  understanding  that  each  shall  refer  to,  and  be 
rqrulated  by,  the  other. 

But  the  case  to  me,  seems  to  result  to  this;  if,  in 
every  other  case  of  transfer,  the  freight  follows  the  as- 
signment of  the  ship,  and  if  abandonment  be  but  a  dif- 
fisrent  term  for  assignment,  and  the  same  in  effect,  unless 
modified  to  a  different  purpose  by  the  agreement  of 
parties ;  and  if,  in  this  case^  so  far  from  there  being  any 
such  agreement,  either  actual  or  in  fact,  or  in  law  to  be 
implied,  the  contrary  is  to  be  presumed  (the  case  only 
amounting  to  claim  on  one  side,  and  resistance  to  such 
claim  on  the  other),  the  reason  fails  for  taking  this  case 
oat  of  the  general  law,  and,  consequently,  the  under- 
writers on  ship,  under  the  abandonment  to  them  of  ship, 
are  entitled  to  freight. 

And,  in  so  deciding,  we  shall  not  break  in  upon  the 
general  legal  principle^  by  engrafting  upon  it  an  anomaly 
of  doubtful  convenience;  nor  will  the  decision  lead  to 
any  difficulty  in  future,  as  ship  and  freight  may  be  made 
the  subject  of  one  and  the  same  insurance ;  or,  if  there 
be  any  practical  objection  to  this,  of  which  I  am  not 
aware^  the  parties  may  contract  with  reference  to  the 
law  as  finally  now  settled,  supposing  the  case  to  end 
here. 

I  will  merely  further  state,  that  I  have  avoided  going 
into  much  that  has,  on  former  occasions,  been  closely  or 
loosely  applied  to  the  subject,  having  confined  myself 
for  the  reasons  given,  and  which  I  will  not  repeat,  to  a 
single  and  general  view  of  it. 

In  conclusion,  I  have  only  to  add,  that  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Ec  4 


388    .  CAS£S  IN  MICHAELMAS  TERM 

1820. 

'Nvo.%1.     LlotDi    Assignee  of  Wabwick,   a  Bankruptr 

V.  Heathcote. 


I.  An  asscsf    HTHE  Defendant,  sheriff  of  the  county  of  Hert$^  haviog- 
ShLl  executed  tijlerifadas  oa  the  goodie  of  Warmkkr 

highway  rates    was  sued  bj  the  Flaintifl^  in  an  action  for  money  bacl 

isadebtyand    ^^^  received;   and  the  questions  in  the  cause  werb 

the  attessor  a  ^ 

creditoTy  under  whether  there  had  been  a  good  petitioning  creditor's 

the  bankrupt  ^}^  against  Warwick^  and  whether  he  had  committed 
a.  Ifatra-  <^  ^^  ^^  bankruptcy;  respecting  which,  the  evidence 
der  gires  a  ge-  before  Wood  B.,  at  the  last  Summer  Hertfordshire  as- 
f*'?^^™^^  sizes,  was  to  this  effect;  A  servant  heard  the  baniotipt 
all  comers,  order  his  wife  to  say  to  any  wlio  called,  thi^  be  wa^aot 
thitisfufficient  ^t  home,  although  at  that  time  he  was  in  his  own  bovse; 
beginning  to  Shortly  afterwards,  the  collector  of  the  church  and  higb- 
keep  house  way  rates  called  for  the  sum  assessed  on  the  bankrupt* 
wiOi  intention    The  bankrupt  had  retreated  into  the  garden,,  and  hi» 

to  delay  ere-         ^  ^  o  ' 

ditors.  wife  told  the  collector  her  husband  was  not  at  home; 

.  3*  A  begin-  upon  which,  the  collector  departed, 
house  with  ^^  ^^  objected,   at  the  trial,  that  the  collector  of 

such  intention,  church  and  highway  rates  was  not  a  creditor,  and  that 

^^!"r^u*"i."*  therefore,  a  denial  to  see  him,  did  not  amount  to  a 

act  of  bank-  ' 

ruptcy,  though  keeping  house  with  intent  to  delay  creditors*  The 
no  creditor  is  learned  Judge  having  left  it  to  the  jui-y,  to  say,  whether 
layed.  there  was  any  debt  due  to  the  collector,  and  any  d^iial, 

a  verdict  was  found  for  the  Plaintiff. 


Lens  Seijt.  in  the  last  term  obtained  a  rule  to  set 
aside  this  verdict  and  have  a  new  trial,  when  he 
contended,  that  the  collector  was  not  a  creditor, 
because  he  could,  not  have  sued  the  bankrupt  for  the 
assessment  which  he  came  to  collect;  he  had  only  a 
power  to  demand  in  the  firbt  instance,  and  in  case  the 

money 
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money  were  not   paid,    then  to  distrain  under   the       1820. 

statute  (a):  so  that,  at  all  events,  as  he  was  not  entitled     ^  ^  ^  *  * 
t  1  .  1      •  Lloyd 

to  take  any  step  towards  ensuring  payment  at  the  time  ^ 

he  called,  the  money  could  not  be  said  to  be  fully  due^   Hbathcote 

till  the  provisions  of  the  statute  had  been  complied 

with  ;   and  the  case  was  the  same  as  that  of  a  demand 

made  on  a  bill  of  exchange,  the  day  of  payment  on 

which  had  not  arrived :  this  circumstance  distinguished 

the  case  from  that. of  Jeffs   v.   Smith  {b),   where  the 

debt    being   for   king's    taxes,   the  Attorney-General 

might  have  sued  instantly,   or  the  money  have  been 

levied  by  seizure,  without  any  interval  of  ten  days. 

If  the  collector  had  no  means  of  enforcing  payment 
the  day  he  called,  he  could  n6t  be  deemed  a  creditor  on 
that  day ;  and  then  the  denial  of  the  bankrupt  did  not 
aflford  any  evidence  of  a  keeping  house,  with  intent  to 
delay  a  creditor,  though  it  might  be  admitted,  that  if 
any  such  intention  had  been  proved,  the  act  of  bank- 
ruptcy would  have  been  clear. 

Taddy  Serjt.  now  showed  cause  against  the  rule ;  and 
the  Court  having  intimated  an  opinion,  that  there  ap- 
peared, on  the  part  of  Warwick^  a  sufficient  absenting 
himself  to  constitute  an  act  of  bankruptcy.  Lens  en- 
deavoured to  distinguish  the  cases  cited  on  that  head ; 
but,  on  its  appearing  that  the  evidence  had  not  been 
sifted  to  that  point  at  the  trial,  but  only  as  to  Warvoicl^s. 
keeping  house  with  intent  to  delay  creditors,  Tculdy^ 
on  the  latter  head,  argued  first,  that  the  assessment  de- 
manded by  the  collector  was  a  debt  due,  for  which  tlie 
collector  was  clearly  a  creditor ;  that  the  statutes  re- 
garding bankrupts  did  not  make  any  distinction  be- 
tween debts  suable  by  action  at  law,  and  debts  not  so 
suable ;  that  the  directions  appointed  by  act  of  parlia- 

(a)  $z  Geo,  3.  f.  IZ7.  J.  7.     (^)  a  Tamtn  401.    4  Tauni*  196. 

ment. 
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1820.  ment,  to  be  pursued  by  the  collectori  for  the  recovery 
of  sums  due  for  rates,  did  not  so  affect  the  nature  of  those 
rales  as  to  render  them  any  thing  other  than  a  debt^ 
Hkathootjb.  from  the  moment  of  the  assessment ;  and  that,  therefor^ 
the  case  was  not,  in  substance,  distinguishable  bam 
that  of  Jeffs  v.  Smilh.  Secondly,  admitting  that  the 
rates  did  not  constitute  a  debt,  that  the  collector  was 
no  creditor,  and  that,  therefore,  no  creditor  had  been 
delayed  on  the  occasion  in  question ;  still  there  was  a 
keeping  house^  and  a  manifest  intention  to  delay  cre- 
ditors, which  two  circumstances  constituted  an  act  of 
bankruptcy,  even  though  no  creditor  had  called,  or  had 
been,  in  fiict,  delayed;  and  for  this  he  cited  Dudley  v. 
Vcttighan  (a),  Bayly  v.  Schqfield  {b\  Bobertson  v.  Lid^ 
deU  (c). 

Lens  having  spoken  in  support  of  his  rule,  the  Court 
gave  judgment. 

Dallas  C.  J.  A  denial  to  a  creditor  does  not,  of  itsd^ 
constitute  an  act  of  bankruptcy,  but  is  only  evidence  oi 
a  b^inning  to  keep  house,  which,  if  accompanied  with  an 
intention  to  delay  creditors,  is  indisputably  an  act  of 
bankruptcy ;  and  therefore  it  was  properly  admitted  in 
argument,  that  if  the  denial  had  been  given  with  any  such 
intent,  the  keeping  house  would  have  amounted  to  an 
act  of  bankruptcy*  The  learned  Judge,  at  the  trial, 
stating  the  collector  to  be  a  creditor,  the  jury  found, 
in  effect,  that  such  a  beginning  to  keep  house  had 
taken  place,  and  therefore  the  case  is  now  reduced  to 
this,  whether  the  collector  was  a  creditor:  that  is, 
whether  he  was  in  a  situation  to  demand  a  debt.  I  shall 
confine  myself  to  the  point  adverted  to  by  the  learned 


ia)  1  Campb.  ^^l.  (r)  9  Eiuh  A^l* 

b)  tM.kf  5.  33^* 


Judge 
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Jadge  at  the  triali  although  if  it  w^e  necessary  to  recnr       IS2Q. 

to  the  other  point,  the  Cburt  might  be hiclined  to  hold^     ^    ^  '-'' 

that,  upon  the  evidence  before  them,  there  appeared,  on  ^. 

the  part  of  the  bankrupt,  a  suffident  absaiting  hiiui-  HiATaooTE. 

self  to  constitute  an  act  of  bankruptcy.     But  I  avoid . 

giving  any  determination  on  that  point.    In  this  case^ 

then,  the  order  to  deny  must  have  been,  in  effect,  an 

order  to  deny  to  creditors,  because  the  order  is  generalf 

to  deny  to  all  persons ;  and  if  it  were  necessary,  a  case 

might  be  cited  to  that  effect     Here,  it  is  contended, 

there  was  no  creditor,  because  the  collector  could  not 

sue^  by  action,  for  his  debt.    But  the  argument  contains 

a  fiillacy,  when  it  assumes,  that  a  debt  cannot  exist,. 

unless  where  the  debtor  is  suable  in  the  ordinary  way. 

Here  the  debt  is  created  by  an  assessment,  and  when 
that  assessment  is  made,  the  debt  is  due  and  demand* 
able.  It  seems  to  me^  therefore,  that,  in  this  case^  there 
was  a  debt  due  upon  the  assessment,  —  a  denial,  which 
could  only  have  been  made  with  a  view  to  postpone  the 
creditor's  remedy, — and  that  die  creditor's  remedy  was, 
in  &ct,  postponed,  (if  it  be  deemed  necessary  to  show 
that) :  because,  if  the  collector  believed  what  was  told 
him,  he  would  not  recur  to  any  remedies  to  which  he 
might  have  resorted  had  he  conceived  the  bankrupt 
to  have  been  at  home  and  denied.  This,  therefore^  was 
a  calling  by  a  creditor,  who  came  within  the  general 
order  to  deny :  and  even  putting  the  case  of  this  cre- 
ditor aside,  the  general  order  to  deny  the  bankrupt  to 
all  creditors,  and  the  beginning  to  keep  house;  clearly 
amount  to  an  act  of  bankruptcy. 

Park  J.  I  am  of  the  same  opinion,  and  confining 
myself  to  one  ground,  think  this  was  dearly  a  begin- 
ning to  keep  house.  There  is  a  great  confiision  in  the 
text  books  on  this  point ;  it  is  continually  laid  down, 
that  a  denial  to  creditors  is  an  act  of  bankruptcy.     It  is 

no 
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18S0.       DO  such  thing;  it  is  only  evidence  of  such  an  act,  whiefr 
*  "  '  '         may  be  evidenced  in  many  ways.    Lord  EUenborough 
^  has  put  the  case  of  a  man  shutting  himself  up  in 

HxATHooTB.  his  bcd-room  for  a  fortnight,  and  ^ving  orders  to  be 
denied  to  all  comars.  That  is  a  b^;inning  to  keep 
hous^  and  an  act  of  bankruptcy,  thoiqjh  no  one  should 
calL  Certainly  a  denial  is  usually  relied  on  as  evidence 
of  the  act  of  bankruptcy.  Garret  v.  MouU  (a),  but  it  i» 
as  certainly,  of  itself,  an  equivocal  act,  and  open  to 
^cplanation ;  as  where  a  man  is  denied  only  because  he 
is  attending  upon  a  sick  child,  or  engaged  at  dinner. 
Lord  Nlenborough  points  to  this  in  Boberison  v.  Lid- 
dettf  and  again,  in  Dudley  v.  Vaughan.  Looking,  then,, 
at  the  real  principle  of  the  cases,  which  rests  on  a  begin- 
ning to  keep  house  with  intent  to  delay  creditors,  the 
question  comes  to  this,— was  there  evidence  of  such  a  be- 
ginning to  keep  house  in  the  present  instance?  I  think 
there  was,  and  that,  therefore^  independently  of  the.  debt 
or  remedy  for  it,  this,  was  an  act  of  bankruptcy. 

BuRROUGH  J\  In  Garret  v.  Matde  I  determined  by  an* 
award,  that,  in  order  to  complete  an  act  of  bankruptcy, 
the  debtor  must  be  actually  denied  to  a  creditor,  with 
intent  to  defraud  or  hinder  that  creditor,  and  that  keep- 
ing house  with  that  intent  was  not  alone  sufficient;  and 
so  it  was  held  by  the  Court,  on  motion  to  set  aside  the 
award.  This  doctrine  was  afterwards  doubted ;  and  it 
was  held,  that  in  reading  the  words  of  the  statute^  <*  to 
the  intent  or  whereby,'*  the  word  "  or"  should 
be  construed  as  disjunctive;  and  that  a  beginning 
to  keep  house  with  intent  to  delay  creditors  was 
a  sufficient  act  of  bankruptcy,  tliough  no  creditor 
was  actually  delayed.  And  this  was  so  held,  be- 
cause such  an  act  often  rests  only  in  the  knowledge  of 

tbe 
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the  bankrupt  and  his  family,  and  the  creditor  has  no  1820. 
means  of  discovering  it.  The  beginning  to  keep  house  ^^  '- 
is  only  put  as  an  instance  in  the  act,  and  there  are  va-  ^. 

rious  other  ways  in  which  a  debtor  may  exhibit  an  in-  Heathooie. 
tention  to  delay  creditors,  which  would  equally  amount 
to  an  act  of  bankruptcy ;  as,  by  shutting  himself  up  in  a 
box,  if  it  were  done  with  intent  to  delay.  As  to  the 
debt  in  this  case,  it  is  the  duty  of  the  inhabitants  of  a 
district  to  repair  their  roads ;  the  poor  contribute  their 
labour,  th^  rich  their  money ;  and  though  the  rate  on 
the  rich  is  not  exactly  the  same  as  a  debt  for  goods  sold, 
it  is  in  the  nature  of  a  debt,  and  it  is  not  material  whe- 
ther it  is  suable  or  no.  If  any  remedy  at  all  is  given^ 
the  thing  is  just  the  same  as  if  the  debt  were  suable. 
The  moment  the  assessment  is  made  it  becomes  a  debt ; 
and  that  would  suffice  if  it  were  necessary  a  creditor 
should  have  been  actually  delayed  in  this  instance ;  but 
we  need  not  go  into  that,  because  the  keeping  house  is 
sufficient. 

Rule  discharged,  {a) 

{a)  Richardson  J.  was  abient. 
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Browne  v*  Knill.  X»r.  ^. 

/COVENANT  on  a  lease  for  not  repairing  the  pre*  If>incove- 
mises.     The  covenant  was  stated  in  the  declaration  '*"'^.  V""  "?!** 

repainDgy  the 
to  be^  that  the  Defendant  <<  shbnld  and  would  at  his  covenant  con- 

the  said  Defendant's  costs  or  charges,   well  and  suf-  tainiinexcep- 
^.,  .         Ill  ..         .1  tioa  of  «*  caiu- 

fiaently  repair,  uphold,  support,  maintain,  paint,  deanse,  gjii^  y^  ^^9 

amend  and  keep  the  said  messuage,  or  tenement  and  itiifatalton 
premises,  ¥dth  the  appurtenances,  and  every  part  there-  **"  ^tf "S^" 

of,andthewalls,  privies,  drains,  and  cess-pools  thereto  be-  yenantbettii- 

edinthede- 
cUration  without  such  ezception ;  and  the  Court  will  refuse  to  permit  the  Fliintiff 
to  amend  on  paying  the  costs  of  the  trial. 

longing. 
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1821. 


Browne 


longing,  in  by  and  with  all  needful  and  necessary  repairs, 
cleansings  and  amendments  whatsoever,  when,  wher^ 
and  so  often  as  occasion  should  require."  Plea  turn  est 
factum.  The  lease  produced  in  evidence  contained  the 
words  above  set  forth,  with  the  addition  of  the  fol- 
lowing qualification,  <<  casualties  by  fire  excepted."  At 
the  trial  before  Dallas  C.  J.,  it  was  objected  for  the  De- 
fendant, that  this  variance  was  fatal,  and  Dallas  C.  J. 
nonsuited  the  Plaintiff,  citing  the  case  of  Tempamf  y« 
Bumand  {a\  as  expressly  in  point. 


Vaugkan  Serjt.  now  moved  to  set  aside  this  nonsuit^ 
and  have  a  new  trial,  urging  that  the  qualification  of 
the  covenant  need  not  be  stated  in  pleading,  un'  r  it 
constituted  a  condition  precedent;  it  was  sufficient  if 
the  Plaintiff  disclosed  enough  to  entitle  him  to  recover. 
If  the  qualification  constituted  a  condition  subsequent^ 
as  it  did  here,  it  might  be  pleaded  as  matter  of  defence 
but  could  not  be  taken  advantage  of  on  non  estjadtmu 
He  cited  Gordon  v.  Gordon  (&},  as  over-ruling  Tengxauf 
V.  Bumandj  and  EUiott  v.  Blake  (c),  as  in  point,  as 
also  Com.  Dig.  tit.  Pleader^  C.  57.  adding,  that  in  actions 
against  a  carrier,  it  was  never  usual  to  state  the  limit- 
ation of  their  liability  to  5/.,  where  the  goods  are  not 
stated  to  be  of  greater  value. 

Sedper  Curiam.  You  are  bound  to  set  out  the  cove- 
nant truly :  the  distinction  is,  whether  the  qualification 
forms  part  of  the  covenant  or  not :  If  it  forms  part  of 
the  covenant,  it  must  be  set  out,  if  not,  it  may  be  omit- 
ted ;  here  it  is  part  of  the  covenant  which  yqu  state  to 


i 


a)  4  Campb.  ao.  (c)  i  Lev.  88. 

b)  I  Starkie  N.P.C>  294. 


be 
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lie  an  absolute' covenant  whereas  it  turns  out  to  be  qua-        1821. 
lified. 

Rule  refused. 


Browne 


Kniix 


Paugiafi  then  prayed  to  be  allowed  to  amend  on  pay- 
ing the  costs  of  the  trial,  and  cited  HaUieadw.  Abrahams  (a)» 
but  the  Court  refused  this ;  Park  J.  asking,  why  the  De- 
fendant was  to  be  deprived  of  the  benefit  to  which  he 
become  entitled  by  the  Plaintiff's  laches  ? 

Vaughan  took  nothing  by  his  motion. 

{a)  3  Taunt.  8i. 


ToMLiNsoN  and  Another  v.  John  Wilkes,  Esq.      jan.  aj. 

nrilTS  was  an  action  against  the  Defendant,  as  sheriff  An  assignee  of 

o{  Essex*  for  a  false  return  to  a  writ  of  fieri  facias^  abanlorupt 

/  who  has  re- 

issued by  the  Plaintiffs  on  the  Sd  Mai/j  1819,  against  the  leased  hU  indi- 

effects  oi  James  Shynn.    At  the  trial  of  the  cause  before  vidual  claims 
Wood  B.  at  the  last  Chelmsford  Summer  assizes,  the  mpt's esuteis 
defence  set  up  on  the  part  of  the   sheriff  was,  that  an  admissible 
an  act  of  bankruptcy  had  been   committed  by  Shyrm  ^*°^*® 
before  the  3d  May,     In  order  to  prove  the  petitioning  tidoning  cre- 
creditor's  debt,  J.  A.  Bygrave^  a  creditor  of  Shynn^  and  ditor't  debt. 
one  of  the  assignees  under  the  commission,  was  called, 
and  his  competency  being  objected  to  by  the  counsel  for 
the  Plaintiff,  on  the  ground,  that  he  was  an  assignee 
and  interested,   a  release  of  the  witness's  individual 
daims  on  the  estate    of  the  bankrupt  was  put  in. 
Wood  6.  held  that  this  release  made  the  witness  compe- 
tent; for  that,  as  assignee  of  ShynrCs  estate,  he  was  not 
Vol.  II.  F  f  inter- 
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tomlinson 
Wilkes. 


interested.      The  learned  Judge,  however,  saved  the 
point*    The  jury  found  a  verdict  for  the  Defendant. 

Taddy  Serjt.  in  the  last  term,  having  obtained  a  role 
nisi  to  set  aside  this  verdict  and  have  a  new  trial,  on  the 
ground,  that  the  witness  R^grtvoej  whose  evidence  esta- 
blished the  petitioning  creditor's  debt,  was  an  interested 
intne«,      . 


Pell  Serjt.  now  shewed  cause,  and  contended  tbpt 
Bygravey  having  released  his  individual  claims,  stood  in 
the  situation  of  a  mere  trustee^  and  that  no  interest  could 
possibly  arise  to  him  from  the  event  of  the  cause. 

Tciddy^  in  support  of  his  rule,  urged  that  the  sheriflT 
here  was  a  stakeholder,  and  that  if  he  refused  to  deliver 
the  proceeds  of  the  levy,  the  verdict,  in  this  case^  mi^^t 
be  given  in  evidence  in  an  action  against  him  by  the 
assignees  for  retaining  the  same,  which  brought  the  case 
within  the  principle  of  the  carrier's  case,  (a) 

Sed  per  Curiam.  The  witness,  having  released  his 
claims  as  a  creditor  on  the  estate  of  the  bankrupt,  stood 
in  the  situation  of  a  mere  trustee  whose  trust  was  cou- 
pled with  no  personal  interest :  he  was,  therefore,  an 
admissible  witness.  An  executor,  though  he  has  duties 
to  perform,  is  an  admissible  witness,  Phipps  v.  Pit^ 
cher  (i) ;  Goodiitle  v.  Welford  {c) ;  and  the  case  in  BuHer^s 
Nisi  Prius  has  no  application. 

Rule  dischai^ed. 


(fl)  X  Bull.  N.  P.  143, 
(^)  6  Taunt,  lao. 


(f)  Doug.  134. 
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1821. 


PeAKE   v.    CaRRINGTON.  Jan.  21. 

^I'HIS  was  a  qui  tarn  action  on  the  pilot  act  {a\  by  the  in  an  action 
S4th  section  of  which  it  is  enacted,  that    "  every  »gain«t  ^^^ 
master  of  any  ship  or  vessel,  who  shall  continue  to  act  ship  for  penal- 
himself  as  a  pilot,  or  who  shall  continue  any  unlicensed  ties  under  the 
person,  or  any  licensed  person,  acting  out  of  the  limits  ^f  jjj'^y^!* 
£Mr  which  he  is  qualified  as  a  pilot,  after  any  pilot  li-  act,  the  declar* 
censed  to  act  within  the  limits  in  which  such  ship  or  *^'®°  ""'*  *^" 
vessel  shall  then  actually  be  shall  have  offered  to  take  unlicensed  pi- 
charge  of  the  ship  or  vessel ;  and  every  person  assuming  lot  offered  to 
or  continuing  in  (he  charge  or  conduct  of  any  ship  or  takechai4eof 
vessel,  without  being  duly  licensed  to  act  within  the  the  ship ;  or, 

limits  in  which  such  ship   or  vessel  shall  actually  be,  ^^^*^^^¥^^ 
g.  ,  ,  J        ^   offered  to  take 

after  any  pilot,  duly  licensed  and  qualified  to  act  in  the  such  charge 

premises,  shall  have  offered  to  take  charge  of  such  ship  '"'» ^be presence 
or  vessel ;  shall  respectively  forfeit,  for  every  such  of-  ^^^  j^  ITnot'^' 
fiuice,  a  sum  not  exceeding  fifty  pounds,  nor  less  than  ten  sufficient  mere- 
pounds."     Plea,  nil  debet.     At  the  trial,  before  Abbott  \  ^°  ^^"°^, 

\,  the  words  of 

C  J.,  {Maidstone  Summer  assizes,  1 820),  a  verdict  was  the  section. 
found  for  the  Plaintiff,  on  the  last  count  of  the  declar- 
ation, which  stated,  that  ^^  heretofore,  &c.,  the  Defend- 
ant, being  the  master  of  a  certain  ship  or  vessel  called 
The  General  Murray^  did  continue  a  certain  unlicensed 
person,  to  wit,  one  William  White^  that  is  to  say,  did  con- 
tinue him  in  the  pilotage  of  the  said  last-mentioned  ship  or 
vessel,  to  wit,  from  Margate  Roads  sSoxe^A  to  Gravesend 
aforesaid,  after  a  pilot  licensed  to  act  within  the  limits  in 
which  the  said  last-mentioned  ship  or  vessel  then  actu- 
ally was,  to  wit,  one  Edmund  GibbSf  had  offered  to  take 
charge  of  the  said  last-mentioned  ship  or  vessel,  con- 

,        F  f  2  trary 
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1821.       trary  to  the  form  of  the  statute  in  such  case  made  and 

Peake       provided,  whereby,  and  by  force  of  the  said  statute^  the 

V.  said  Defendant  had  forfeited,  for  his  last-mentioned  of- 

Carbington*  fence,  another  large  sum  of  money,  to  wit,  &c ;  and 

thereby,  &c.' 


t» 


Bosanquet  Seijt,  in  the  last  term,  had  obtained  a  nde 
nisi  to  stay  judgment  in  this  case,  on  the  groond^ 
(among  others)  that  the  count  in  question  oontained 
nothing  to  connect  the  Defendant  with  the  auppoted 
offence^  there  being  (though  the  words  of  the  act  had 
been  pursued)  no  allegation  when  or  how  the  pilot  of* 
fered,  whether  in  the  voyage  stated,  or  in  any  other 
voyage;  neither  did  it  appear  by  the  count,  diat  die 
offer  was  ever  made  to  the  master,  who  was  sought  to 
be  fixed  with  the  penalty,  or  even  within  his  hearing* 

Toddy  Serjt*  now  shewed  cause  against  the  rule*  The 
Plaintiff  in  his  declaration,  has  followed  the  very  words 
of  the  act,  which  is  all  that  he  can  be  required  to  da 
IRichardsan  J.  There  are  many  cases  arising  on  acts  of 
parliament,  in  which  something  more  than  the  general 
words  of  the  act  is  necessary.  In  Etherington*^  case(a)k 
(which  was  tried  in  Sussex^  under  a  special  commission) 
in  an  indictment  for  stealing  in  a  dwelling-house^  per- 
sons being  therein,  it  was  stated  that  the  prisoners,  one 
watch,  &C.  (and  other  articles  above  the  value  of  4& 
shillings)  of  the  goods  and  chattels  of,  the  persons  th«i 
being  in  the  dwelling-house,  and  being  put  injear^  fe- 
loniously did  steal,  &c.  It  was  moved,  in  arrest  of 
judgment,  that  the  prisoners  were  entided  to  their 
clergy,  on  account  of  the  defect  as  to  the  capital  part  of 
the  charge,  because  it  did  not  appear,  with  sufficient  cer- 

{a)  %  Leaeb.  670.  S.C.  a  East    j.  xo.   and   3  IT.  &  M»  r.  9. 
P»  C»  63s*     See  Stat.  23  Hen.  8.     i«  i. 
r.  I.  /.  3.       X  £4l<w>  6.    c,  13. 

tafaily 
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ttmty  upon  the  record,  that  the  persons  alleged  to  be  .1821. 
in  the  house  were  put  in  fear  by  the  prisoners.  And  the  p /_ 
Judges  finally  agreed,  that  the  prisoners  were  entitled  v. 

to  their  clergy,  though  they  at  first  inclined  to  think  Carringtok. 
the  indictment  good,  from  its  pursuing  the  words  of 
the  Stat.  8  W.  4r  M.  Burrough  J.  In  The  King  v. 
McGregor  (a),  it  was  held  insufficient,  in  an  indictment 
on  the  39  Qeo,  S.  c.  85.,  against  a  servant  for  embesszling 
money  received  on  his  master's  account,  to  follow  the 
words  of  the  statute,  and  it  was  ruled,  that  there  must 
be  a  positive  allegation  that  the  money  was  the  property 
of  the  master,  as  in  other  cases  of  larceny.]  It  being 
stated  that  there  was  an  ofier,  and  that  the  Defendant 
^  did  continue  the  unlicensed  person,"  an  acceptance  of 
the  offer  by  the  Defendant,  and,  consequently,  the  pro- 
posal to  him  must,  necessarily,  be  inferred.  \Park  J., 
The  master  might  have  been  on  shore,  and  the  offer 
might  have  been  made  in  his  absence.]  In  The  King  v. 
PuBer  (a),  it  was  held  sufficient,  in  an  indictment  on  37 
Geo.  8.  c.  70.,  to  follow  the  words  of  the  act,  and  to 
state,  that  the  prisoner  did  maliciously  endeaxoiar  to  se- 
doce  M,  Z.,  he  M.  L.  being  a  person  serving  his  ma- 
jesty ;  without  averring  that  the  prisoner  knew  M.  L. 
to  be  ai  soldier. 

Bosanquetj  in  support  of  his  rule.  The  King  v.  IMler 
does  not  apply ;  for,  there,  the  person  charged  was  stated 
to  have  done  the  whole  of  the  act ;  the  Defendant  here 
is  not  shown  to  have  done  any  thing  penal ;  and  he 
cannot  be  charged  with  a  penalty,  till  it  is  shown  he 
had  knowledge  of  the  fact  that  the  person  employed  was 
unlicensed. 

Dallas  C.  J.  The  count  of  the  declaration,  on  which 
the  verdict  in  this  case  is  taken,  does  not  state  the  time 

(h)  ^B.^P.  io6.  {b)  1  B. erp.  x8o. 

.  F  f  3  when 
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1821.        when  the  supposed  offence  was  committed^  nor  that  the 

p  "  ""       offer  was  made  to  the  master,  who  is  sought  to  be  charged 

V.  with  the  penalties  of  the  act ;  nor  does  it  state  to  whom 

Carringfon*  fjjQ  offer  ^^s  made.   It  does  not  q)pear  by  whom  theun* 

licensed  person  was  put  in  charge  of  the  ship ;  and  turn 
constat^  but  that  he  was  so  put  in  charge  by  a  mere 
stranger.  Why  should  it  not  have  been  averred^  tfaijt 
the  offer  was  made  to  the  master,  so  as  to  bring  him 
within  the  purview  of  the  act?  It  is  undoubtedly  •in- 
sufficient, in  many  cases,  to  set  out  on  the  record  the 
mere  words  of  a  penal  act,  without  going  further,  and 
stating  circumstances  to  connect  the  Defendant  with. the 
alleged  illegal  transaction.    ' 

Park  J.  of  the  same  opinion. 

BuRROUGH  J.  I  am  of  opinion,  that  this  oouotk 
insufficient  to  fix  the  Defiuidant  with  the  penal^.  There 
is  nothing  which  connects  the  Defendant  with  the.  ^ 
leged  offence,  but  his  having  continued  to  anplo}(an 
unlicensed  person,  which  he  might  have  done^  without 
knowing  that  such  person  was  unlicensed ;  as  to  the 
case  of  The  Kiiig  v.  Fuller^  the  words  *^  feloniously,  ma- 
liciously, and  advisedly,"  in  that  case^  sufficiently  con- 
nected the  prisoner  with  the  illegal  transaction,  and 
fixed  him  with  the  knowledge  that  M.  L^  whom  be 
endeavoured  to  seduce,  was  a  soldier. 

Richardson  J.  I  think  that,  in  order  to  bring  a 
Defendant  within  the  purview  of  this  statute,  it  must  ap- 
pear, that  the  offer  of  the  pilot  was  made  to  the  Defend- 
ant, or  in  his  presence.  A  man  is  not  to  be  fixed  with 
a  penalty  for  an  act,  which,  for  any  thing  that  appears, 
may  have  been  done  in  his  absence. 

Rule  absolute. 
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Chad,  Bart.  v.  Tilsed.  ^^*-  »• 

TTRESPASS  quare  clausum  Jregit.    Pleas,  first,  gene-  A  grant  of 

ral issue;  second,  leave  and  licence ;  third,  that  the  ^^«^^^« 

made  by 
hcus  in  quo  was  part  of  Poole  harbour ;  fourth,  that  the  ^g^,  ^  ^^  ^^ 

locus  in  quo  was  an  arm  of  the  sea,  and  that  the  Defendant  proprietors  of 

entered  there  to  fish,  as  he  lawfully  might.     The  repli-  ^^  die  coLt 

cation  traversed  these  pleas :  the  rejoinder  took  issue  on  and  confirmed 

the  replication.      At  the  trial  before  Graham  B.,  Dot'-  ^.  ^^'  ^\ 

The  propne« 
Chester  Summer  assizes,  1820,   the  PlaintiiF,   who  was  tors  of  those 

proprietor  of  Brawnsea^  an  island  of  about  1000  acres,  ^^^^  having, 
lying  within  the  ambit  of  Poole  harbour,  deduced  title  whhTiiwto 
to  the  island,  including  the  locus  in  quo^  from  the  Sturt  reclaim  sea 

family  and  the  abbot  of  Ceme.     A  grant  of  wreck  from  """^»  ™"  *" 
wr  t      r^  1.1/.  4»i.        .  embankment 

Henry  the  Second,   m  the  first  year  of  his  reign,   1 1 54,  across  a  small 

to  the  abbot  of  Ceme^  confirmed  by  inspeximus  in  the  bay,  which  was 

first  year  of  Henry  the  Eighth,  was  proved  ;    also,  a  ^^^^^  ^j,^  ^^ 

grant  from  Henry  the  Eighth,  in  the  36lh  year  of  his  low  water,  and 

reign,  to  the  Earl  of  Oxford,  of  the  island  of  Brcmiseay  ^^^ngever 

?  r.  K  i-n.ii'^/.,        •^"^^  asserted, 

and  a  grant  of  the  same  year  from  the  Earl  of  Oxford  to  without  oppo- 

lUchard  Duke  of  the  same  island,  with  wreck  of  the  sea.  •*^**'°»  *^  ^^' 

At  one  extremity  of  the  island  is  a  bay  of  about  60  acres,  ^jj^  ^^^  ^  ^j^^ 

called  St,  Andrevfs  Bay,  which,  at  low  water,  becomes  a  bay,  though 

irreat  expanse  of  uncovered  mud,  intersected  by  a  small  ?*^   Vr  ^** 

^  '^  *.  .  .  forced  by  tem- 

inlet  or  gully  only  a  few  feet  wide,  called,  in  the  Ian-  pest :  Held, 
gnage  of  the  country,  a  lake.      In   this   lake  there  is  thatsuch  usage 
about  three  or  four  feet  water  at  low  tide,  and  about  the  ^hgn^e  ante- 
same  deptli  over  the  adjacent  mud  at  high  tide.     About  rior  usage 
forty  years  ago,    Mr.  Sturt,  at  a  great  expense,  con-  ""^^j^'^^^-^v 
structed  an  embankment  all  across  the  chord  of  St*  An-  coupled  with 
drcTX^s  Bay,   with  a  view  to  reclaim  the  mud  and  bring  ^^*  general 
it  into  cultivation,  and  frequently  made  use  of  the  sea-  ^^^^  served 
weed,  and  mud  and  gravel,  which  was  within  the  bank,  to  elucidate  it. 
The  bay  is  about  a  mile  and  a  half  from  Poole,  in  fiill  "»d  to  establish 

■^  .the  right  so  as- 

F  f  4  view  serted. 
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I821<i  ^16^  o^  ^^  town;  and  no  opposition  was  ever  made 
to  Mr.  Stwrf%  undertaking.  The  bank  was  afterwards 
forced  by  a  storm,  and  the  sea  again  entered  the  qpaoe 
within,  at  high  tide.  Mr.  Sturtj  however,  always  treated 
it  as  his  exclusive  property ;  and  no  fisherman  or  olher 
person  was  permitted  to  remain  in  the  gully  or  lak«^ 
until  Mr.  Siurt^s  consent  had  been  obtained.  Repeated 
assertion  of  property,  on  his  part,  was  proved;  fuid 
uniform  acquiescence  therein,  as  also  collection  4)t, 
wreck  in  iS^.  Andrew's  Bay^  and  application  of  it  tp  Us, 
own  use.  It  was  admitted  that  Si.  Andreufs  ^qf 
formed  no  part  of  the  harbour  otPoolCf  and  that  vesijds 
of  any  burthen  could  never  float  there. 

The  case  on  the  part  of  the  Defendant,   who  'bad 
insisted    on   fishing   in    the   take  or  gully  within  the 
artificial  embankment,   consisted  of  two  grants  of  the. 
locus  in  quo :  the  first  to  the  Duke  of  Ricimandp  for  91 
years,  in  the  ISth  year  of  Charles  the  Second;   tbp. 
second  to  Mobert  Giffbrdj  for  41  years,  in  the  17th  year 
of  the  same  reign,  (wherein  the  spot  in  questjop  was 
described  as  waste  land,  and  ooze  and  ooze  lapd^  the, 
grantee  having  covenanted  to  endeavour  to  reclaim  and. 
bring  it  into  cultivation  within  seven  years,)  and  of  an 
attempt  to  prove  that  the  locus  in  quo  had,  previously  to 
Mr.  &t<r^s  time,  been  commonly  fished  on;   as  abo 
afterwards,    in  defiance  of  his  assertion  of  property. 
This,  however,   was  not  satis&ctorily  established ;  and 
it  appearing  that  nothing  had  ever  been  done  under  the 
grants  of  Charles  the  Second,  the  jury,  without  alloif^ 
the  learned  Baron  to  conclude  his  summing  up,  found 
a  verdict  for  the  Plaintiff. 

Lens  Seijt,  in  the  last  term  had  obtained  a  rule  nisi 
for  a  new  trial,  chiefly  on  the  ground  that  the  soil 
between  high  and  low  water-mark  was  vested  in  the 
crown^  and  so  open  to  the  public,  and  that  a  mere  grant 

of 
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of  wreck  die}  not  convey  any  right  to  the  soil :  that 
the  grants  in  t^e  time  of  Charles  the  Secoqd  were  utterly 
inconsLitent  with  any  such  supposed  right  in  the  owners 
of  Braamsea  i  for,  if  the  soil  of  St.  Andrea} $  Bay  bad 
bdonged  to  them,  the  crown  never  would  have  granted 
it  to  the  Earl  of  Q^2xr^;  that,  even  if  the  grant  of  wreck 
could  give  any  right  to  the  soil  of  the  shore,  by  the 
^^  shore"  must  be  upderstood  a  certain  space  following 
the  arc  of  the  bay,  upon  which,  indeed,  a  vessel  might 
be  wrecked,  and  not  the  soil  of  the  c^tre  of  the  bay» 
where^  at  high  tides,  vessels  could  not  easily  be  lost : 
thf^t  if  the  law  were  thus,  Mr.  Siurt*a  acts  were  only  acts 
of  usurpation ;  and  usage  of  forty  years,  founded  on 
usurpation,  could  not  confer  a  right.  It  was  urgedt 
also,  that  perhaps  the  corporation  of  Poole  might  have 
been  in  confederacy  with  Mr.  Siurtf  and  that  such  a 
contrivance  ought  not  to  dqnrive  the  fishermen  of  their 
right  to  fish  over  the  locus  in  quo»  He  cited  Vooght  v. 
Winch,  {a) 


.  Pellf  Serjt.,  corUrd^  insisted  that  what  Mr.  Slurt  had  done 
forty  years  ago,  openly  and  unopposed,  together  with  his 
subsequent  assertion  of  property  so  uniformly  acquiesced 
in,  though  not  of  themselves  constituting  any  right, 
were  evidence  from  whence  anterior  usage  and  anterior 
assertion  of  right  might  be  presumed ;  that  such  anterior 
usage  must  be  so  ancient  as  to  afibrd  the  best  interpre- 
tation of  the  nature  of  the  original  grant;  and  that  a 
prescription  of  such  antiquity,  coupled  with  the  general 
grants  was  quite  conclusive  as  to  the  Plaintifi*'s  right. 

Lens  having  been  heard  in  suppcnrt  of  his  rul^  the 
Court  now  gave  judgment 

(4)  sA&f^.6««. 


Pallas 
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1  iB2h  Dallas  C.  J.     I  agree  that  cases  of  this  sort  mi^  rest 

*^    ^  on  one  or  both  of  the  two  following  grounds,  that  is  to 


V. 


say,  on  grant,  or  on  usage  which  presupposes  a  grant:  I 
TiLSED.       agree  also,  that  in  the  case  of  a  grant,  no  usage,  how- 
ever long,  can  countervail  the  clear  words  of  the  instru- 
ment, for  what  is  done  under  usurpation  cannot  consti- 
tute a  legal  usage :  but,  it  is  equally  clear,  that  when 
a  grant  of  remote  antiquity  contains  general  words,  the 
best  exposition  of  such  a  grant  is  long  usage  under  it  Un- 
less, therefore,  the  usage  of  forty  years  ago  can  be  proved 
to  have  originated  in  usurpation,  it  is  evidence^  whence 
usage  anterior  to  that  time  may  be  presumed :  and  such 
a  length  of  modem  usage,  connected  with  the  anci^it 
usage,  a£Fbrds  the  strongest  exposition  of  the  meaning  of 
the  original  grant     The  rule  laid  down  in  [a  book  of 
authority  on  this  subject  is,    **  If  the  language  of  an 
ancient  grant  be  obscure  or  doubtful,  constant  usage 
may  be  resorted  to,  to  expound,  though  not  to  control 
the  deed ;"  and  the  uniform  course  of  modern  authori-* 

• 

ties  shews,  that  however  general  the  grant,  usage  may 
afford  a  true  construction  of  it,  reducing  this  question 
to  a  question  of  fact,  namely,  what  was  the  usage  here  ? 
I  agree  that  if  the  usage  be  only  of  forty  years'  duration, 
and  be  applied  to  establish  an  exclusive  right  over  an 
arm  of  the  sea,  this  could  not  destroy  the  right  of  the 
subject,  but  we  must  look  to  the  way  in  which  this  mo- 
dem usage  arose,  and  that  is  as  strong  as  possible  to 
establish  the  Plaintiff's  claim ;  his  predecessor  raises  a 
bank  in  the  face  of  the  whole  town  of  Poole,  and,  ac- 
cording to  the  pleas,  in  a  place  which  was  part  of  the 
harbour  in  which  all  the  inhabitants  of  the  town  had 
an  interest      This  was  done  at  considerable  expense^ 
and  occupied  a  great  length  of  time.     After  the  bank 
had  been  broken  down,  there  was  no  interruption  d[ 
the  Plaintiff's  assertion  of  his  claim :  permission  to  enter 
within  the  bank  was  constantly   asked,    and  given  or 

refused 
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iiefiised  as  to  the  proprietor  seemed  fit.    The  usage  was  as         1821. 
strong  as  it  possibly  could  be  under  such  circumstances. 
But  it  was  asked,  —  if  the  corporation  of  Poole  had 
been  in  confederacy  with  the  then  proprietor  of  the  island, 
and  did  not  choose  to  sue  upon  this  usurpation,  should  a 
poor  fisherman  by  such  means  be  deprived  of  his  right? 
Certainly  not.     However,  if  so  general  a  right  had  ex- 
isted, it  may  be  presumed  any  usurpation  on  that  right 
would  have  been  resisted.     And  why  are  we  to  presume 
any  such  confederacy  between  the  owner  of  the  island 
and  the  corporation  of  Poole  ?     I  have  said,  that  where 
the  words  of  a  gi'ant  are  general,  they  must  be  explained 
by  usage.    The  grant  of  Henry  the  Second,  convejrs  the 
island  of  Brotamsea,  and  its  shores ;    What  then  are  its 
shores  ?  —  what  usage  has  pointed  out«  And  if  I  find  the 
usage  such  as  existed  here,  how  can  I  resist  the  evidence  ? 
li  is  urged,  that  this  is  only  a  grant  of  wreck,  but  wreck 
mnst  rest  on  the  soil,  usage  must  determine  what  has 
been  deemed  soil,  and  vessels  of  burthen  could  at  no 
time  float  over  the  mud  in  question.     The  lakes  which 
have  been  mentioned,  were  only  such  small  inlets  as 
every  where  intersect  the  shore.     The  grants  of  Charles 
the  Second  confirm  this  usage,  inasmuch  as  those  grants 
were  never  acted  on  or  acquiesced  in  by  the  owner  of 
the  island.     I  think,  therefore,  the  question  has  been 
properly  disposed  of,  and  that  a  new  trial  cannot  be 
granted. 

Park  J.  If  the  grants  in  question  contained  any  thing 
inconsistent  with  the  usage  established,  the  case  might 
be  different,  but,  the  grant  consisting  of  general  words, 
we  are  driven  to  enquire  what  has  been  the  usage  under 
iU  That  b  all  one  way,  and  it  is  reasonable  to  suppose 
it  was  the  same  in  ancient  times  as  at  present.  Nothing 
in  the  present  decision  will  conflict  with  that  of  Vooght 
V.  Winchj  which  only  decided  that,  in  a  public  naviga- 
ble 
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18^U       ble  river,  twenty  years'  possession  of  the  water  at  A  givw 
leyd  is  not  condusive  as  to  the  right. 

Bdrrough  J.  The  verdict  in  this  case  is  not  eon*^ 
trary  to  the  legal  effect  of  the  evidence^  but  serves  t0 
ccmfirm  the  construction  put  cm  the  grants.  The  first 
contains  a  grant  of  wreck  to  the  abbey  of  Cen%ej  through** 
out  all  their  lands  upon  the  sea,  which  shews  they  had 
other  lands  besides  the  main-land  of  Br&wniea  g  now 
what  could  these  other  lands  be  but  the  land  in  qoes* 
tion  ?  Ai  to  the  grants  produced  by  the  Defendant 
deeds  produced  by  a  party  avail  him  nothing,  unless  this 
possession  has  gone  consistently  with  them :  Here^  tlui 
parties  who  received  the  first  grant  from  Charles  the 
Second,  did  nothing  under  it ;  then  other  adventurers 
came  forward,  who  also  fidled  to  make  any  attempt  ocnf 
formable  to  their  grant  For  what  reason  did  both  thesi 
parties,  who  thought  it  bendfidal  to  take  the  grant,  al>> 
stain  from  acting  under  it,  but  because  they  found  a  per* 
son  in  possession  under  a  former  grant  ?  Then,  dbe  a»* 
sertions  of  right  on  the  part  of  the  Plidntiff  are  8tnin|( 
beyond  all  measure ;  and  though  the  erection  of  the 
bank  forty  years  ago  would  not  of  itself  confer  a  title, 
yet,  from  such  erection  unopposed  and  the  subseqilent 
unifiArm  usage,  prior  usage  to  the  sarnie  tfect  miay  be 
presumed,  which,  coufded  with  the  general  terms  of  the 
grant,  establish  the  Plaintiff's  claim  beyond  dispute. 

Richardson  J.  The  evid^ce  of  asiiertion  of  right 
on  the  part  of  the  Plaintiff  and  those  under  whom  he 
claims  is  indeed  abundantly  strcmg;  however,  I  should 
agree  that  the  Iq^al  eSect  of  this  evidence  would  not  in- 
vest him  with  a  title,  and  that  the  whole  might  amount 
to  nothing  more  than  usurpation,  if  it  were  quite  dear 
that,  prior  to  the  OHistruction  of  the  embankment  fortf 
yearsisgo^  the  public  had  any  right  over  the  locus  in  quo. 

But 
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But  in  this  case  as  in  every  other,  modem  usage  of  forty  1821. 
years'  duration  is  evidence  not  only  for  that  period,  but  v  «m^  i^/ 
evidence  from  which  it  may  be  presumed,  that  the  same  Chad 
course  was  pursued  in  earlier  times,  if  nothing  is  shewn  Tuscd. 
to  the  contrary.  Here  there  was  evidence  that  the  usage 
had  been  the  same  almost  time  out  of  mind ;  that  the 
land  in  question  was  Itttus  marisj  not  indeed  so  dry  as 
terra  JtrmOf  but  still  shore  of  the  sea,  and  not  covered  at 
low  water,  with  the  exception  of  a  small  lake  or  in- 
let :  the  place^  therefore,  falls  within  the  description  of 
land,  about  which  there  can  be  no  doubt  as  to  the 
law,  that  an  individual  may  claim  a  right  in  it,  either 
by  grant  or  by  usage  independently  of  grant.  Most  of 
the  evidences,  which  Hale  (a)  enumerates  as  denoting 
such  a  right  exist  here  *^  constant  and  usual  fetching 
gravel  and  sea-weed  and  searsand,  between  the  high 
water  and  low  water  mark,  and  licensing  others  so  to  do ; 
inclosing  and  imbanking  against  the  sea,  and  enjoyment 
of  what  is  so  inned ;  enjoyment  of  wrecks  happening 
upon  the  sand."  The  grants  of  Charles  the  Second  call 
the  spot  in  question  ooze  land,  and,  therefore,  are  evi- 
dence to  shew  that,  even  in  those  days,  the  place  was 
considered  as  between  high  and  low  water  mark ;  and, 
as  nothing  was  done  under  them,  they  rather  make 
against  the  Defendant  than  for  him,  as  it  should  thereby 
seem  that,  when  the  grantees  came  to  act  under  their 
grant,  they  found  an  obstacle  in  an  earlier  and  better 
title. 

(a)  DeJure  Marist  pan  z.  r.  6*  p,  ty. 
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Feb.  6.       Charles  Christie,  George  Alexander  Wylie, 

and  William  Atkinson,  Assignees  of  the 
Estate  and  Effects  of  George  Laing,  a  Eank- 
rupt,  V.  Lewis  Lewis. 

« 

By  charter-  JSSUMPSIT  for  money  had  and  received  by  the 
Defendant  Defendant  for  the  use  of  George  Laing^  before  he 

owner  of  a        became  a  bankrupt,  and  also  for  money  had  find  re* 

Drf  ndif  ^  ®®^^^  ^^  ^^^  Defendant,  to  the  use  of  the  Plaintiffi  as 
granted  and  to  assignees  of  the  estate  and  effects  of  the  said  George 
freight  let*  and  fjoing^  after  his  bankruptcy.  The  declaration  contained 
and  to  freight  ^®  Other  usual  money  counts,  with  an  account  stated. 
hired  the  ship  The  Defendant  pleaded  the  general  issue.  At  the  trial 
for  the  voyage.  ^^  ^j^^  ^^^  y^f^^^  q^^j^^  q  j    rjr^^^^  Sittings  after 

Defendant  CO-  ^  "^ 

venaniedthat     Trinity  term  1817,)  a  verdict  was  found  for  the  Plain- 

the  master        tifis,  with  1981Z.  165.  dd.  damages,  subject  to  a  refer* 
should  receive 

on  board  at 

London^  goods  to  be  sent  alongside  by  G.  £.,  and  deliver  them  from  al^jagikk 
at  Nefw/oundlandi  according  to  bills  of  lading*  there  receive,  and  deliver  alDemerara 
other  goods,  in  like  manner  ;  and  there,  in  like  manner,  receive  other  goods,  and  de- 
liver them  in  the  London  docks,  according  to  bills  of  lading ;  and  that  the  ship's  boats 
should  assist  in  loading  and  unloading,  so  as  the  exclusive  duties  and  operations  of  the 
ship  should  not  be  thereby  impeded.  In  consideration  whereof  G.  L.  covenanted 
to  send  and  take  From  alongside  goods,  and  to  pay  for  the  freight  and  hire  of  the  skip 
for  the  voyage  a6co/.,  with  primage,  &c.f  one  quarter  part  thereof  on  delivery  of 
goods  at  Ne^vfoundlandi  by  good  bill^  at  6o  days'  sight  on  London,  and  the  remainder 
by  good  bills  at  two  months'  date  from  the  day  of  the  ship's  report  inwards  at  the  port 
of  London.  The  voyage  was  performed,  and  goods  of  third  persons  brought  from 
Demerara  under  bills  of  lading,  deliverat)le  to  the  consignees  on  payment  of  certain 
specified  freights  therein  mentioned,  which  freights  the  Defendant  received,  no  bill 
for  the  three  quarters  freight  per  charter-party  having  been  given  or  tendered  to  him, 
and  a  bill  for  one  quarter  given  at  Neewjfoundland  having  been  dishonoured  :  Held, 
{Dallas  C.  J.  dujentientet)  first,  that,  notwithstanding  the  words  of  grant,  taking 
the  whole  charter-party  into  consideration,  the  possession  of  the  ship  did  nnt 
pass  to  the  freight«;r,  but  remained  in  the  o^^'ner ;  and  that,  as  the  freight  per  charter^ 
party  was  to  be  paid  to  him  by  good  bills,  prior  to  the  delivery  of  the  homeward 
cargOt  he  had  a  lien  thereon  for  such  freight :  secondly,  that  he  had  a  right  to  receive 
the  freight  per  bills  of  lading  from  the  consignees,  and  had  a  like  lien  on  such  freight 
when  so  received, 

c  cnce 
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ence  as  to  the  amount,  and  to  the  opinion  of  the 
Court  upon  a  case  which  was,  in  substance,  as  fol- 
lows: 

The  Defendant  on   the  2nd  February   1815,    and 
firom  thence  continually  until  the  Hi  April  ISlS^yfBS 
sole  owner  of  the   ship  Ann  belonging  to   the  port 
of  London.      On  the  2nd  February  1815,  the  Defend- 
ant  as   such  owner,    and    George  Laing    the    bank- 
rupt,   entered    into    a  charter-party,  under    seal,    by 
which  the  Defendant  for  himself,  his  heirs,  executors, 
and  administrators,  granted  and   to    freight  let,  and 
George  Laing  for   himself,   his  executors,  administra- 
tors and  assigns,  hired  and  to  freight  took  the  ship  Ann^ 
tot  the  voyage,  upon  the  terms  and  conditions,  and  for 
the  considerations  following :  Imprimis,  the  Defendant 
covenanted,    that  the  vessel  being  tight,  staunch,  and 
substantial,  well  manned,  tackled,  apparelled,  and  fur- 
nished as  is  usual  for  vessels  in  the  merchants'  service,  and 
for  the  voyage  thereinafter  mentioned,  the  master  William 
Wilson,  or  some  other  proper  person,  should  receive  and 
properly  stow  on  board  the  said  vessel,  all  such  lawful 
goods,  wares,  and  merchandises,  as  the  said  freighter  or 
his  assigns  might  think  proper  to  send  alongside  her 
in  the  port  of  London,  not  exceeding,  in  the  whole,  what 
she  could  safely  stow  and  carry,  over  and  above  her 
stores,  tackle,  apparel,  and  provisions ;  and,  having  re- 
ceived the  same  on  board,  and  being  dispatched,  the 
master  should  immediately  (wind  and  weather  permit- 
ting) set  'sail,  and  proceed  in  and  with  the  vessel  from 
.  the  port  of  London,  and  proceed  to  Portsmouth,  there  to 
join  and  sail  with  the  first  convoy  appointed  for  Nea^- 
Jbundland,  and,  being  arrived  at  St,  John's  in  Newfound- 
land, should  make  a  right  and  tnie   delivery  of  the 
cargo  from  alongside,  to  the  agents  or  assigns  of  the 
said  freighter,  according  to  the  bills  of  lading  signed  in 
London ;  such  cargo  being  discharged,  and  the  vessel 

ren- 
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182L       rendered  tight,  staunch,  and  substantia),  well  mfmi^fj^ 
and  famished  in  the  manner    aforesaid,  the  master 
should  receive^  and  properly  stow  on  board,  from  the 
agents  or  assigns  of  the  said  freighter,  all  such  lawful 
goods  as  he  or  they  might  send  alongside^  in  craft  (pr<^ 
vided  at  the  costs  and  expenoes  of  the  said  freighter,  his 
heirs  or  assigns)  not  exceeding,  in  the  whole,  what  she 
could  safely  stow  and  carry,  over  and  above  her  storey 
tackle,  apparel,   and  provisions;  and  having  so  com- 
pleted her  loading  in  Si.  Jcltrfsj  and  being  dispatched^ 
should  immediately  .(wind  and  weather  permitting)  set 
sail,  and  proceed  from  thence,  with  or  without  ccmvoy, 
to  Demerara ;  and  having  arrived  there,  should  make  a 
right  and  true  delivery  of  the  cargo  from  alongnde  to 
the  agents  or  assigns  of  tlie  said  freighter,  the  oonvqr- 
ance  to  the  shore  to  be  at  his  or  their  expence^  and 
having  discharged  the  same^  according  to  the  bills  of 
lading  signed  at  Newfbundlandj  and  die  vessel  being  in 
readiness,  ailer  the  maner  aforesaid,  for  the  further  con- 
tinuation of  the  voyage,  the  master  should  take^  receive^ 
and  properly  stow  on  board  the  said  vessel,  all  sodi  * 
legal  goods  as  the  agents  or  assigns  of  the  said  freighter 
should  send  alongside  of  her,  not  exceeding  as  afore- 
sidd ;  the  conveyance  of  such  goods  from  the  shore  to 
the  ship  to  be  at  the  expencc  of  him  the  said  freighter, 
his  agents  or  assigns;  and,  being  so  loaded  and  dis- 
patched, should  immediately  (wind  and  weather  permit- 
ting) set  sail,  and  proceed  from  Demerara  for  the  port 
of  London^  and,  on  arrival  at  the  West  India  AoAi  there^ 
make  a  right  and  true  delivery  of  such  her  homeward 
cargo,  agreeable  to    bills    of  lading,   and   then   end 
the' intended  voyage  (the  act  of  God,  the  king^s  ene- 
mies, fire,  the  dangers  and  accidents  of  the  seas,  riven^ 
and  navigation,  of  whatsoever  nature  and  kind,  always 
and  in  all  cases  excepted.)    And  the  owner  agreed,  thit 
due  assistance  should  be  given  with  the  ship's  boiM 

8  pro- 
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properly  manned  for  the  purpose^  in  unloading  and 
loading  the  cargoes,  at  the  respective  ports  above  men- 
Uoned,  at  all  times,  when  required  by  the  freighter,  his 
agents  or  assigns ;  but  it  was  understood,  that  no  im- 
pediment was  thereby  to  be  made,  in  carrying  on  the 
exclusive  operations  or  duties  of  the  ship;  and  the 
owner  further  covenanted  with  the  said  freighter,  that 
he  should  be  allowed^  in  the  whole,  100  running  days 
br  loading  the  vessel  in  the  River  Thames^  for  unload- 
ing and  loading  her  in  St.  John\  and  for  unloading 
and  loading  her  in  Demerara ;  provided  that  the 
veflsd  should  not  be  delayed  at  St.John\  Nev^fimnd^ 
landj  for  the  purpose  of  loading  and  unloading,  more 
than  25  running  days  in  the  whole ;  but  it  was  fully 
agreed  on  by  the  said  parties,  that  the  vessel  should  be 
loaded  at  Demerara^  and  dispatched  in  time  for  her  to 
sail,  and  depart  from  thence  for  the  port  of  London^  on 
or  before  the  1st  day  of  August^  then  next  ensuing.  In 
consideration  whereof,  George  Laing^  for  himself,  his 
heirs,  executors,  and  adminbtrators,  covenanted  with 
the  Defendant,  his  executors,  administrators,  and  as- 
signs, that  he  the  said  freighter,  his  agents  or  assigns, 
should  send,  or  cause  the  several  cargoes  above  re- 
ferred to  to  be  sent  alongside  the  vessel,  and  also  take 
firom  alongside  the  vessel,  at  the  respective  ports  of 
loading  and  unloading  above  mentioned,  free  of  ex- 
pense^ in  providing  crafl  or  other  conveyance  for  that 
purpose^  to  the  owner  of  the  vessel  as  aforesaid,  the 
boats  of  the  ship  properly  manned,  assisting  in  such 
unloading  and  loading  of  said  cargoes,  at  all  times  when 
required,  but  not  to  the  impediment  of  carrying  on  the 
exclusive  operations  or  duties  of  the  ship,  conditioned 
and  agreed  to  on  the  part  of  the  owner,  as  above^  and 
that  within  the  time  before,  limited,  or  days  of  demur- 
age  thereinafler  mentioned.  And  further,  that  the  said 
frdghter,  his  executors,  administrators,  or  assigns. 
Vol.  II.  G  g  should 
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J  821.       fthoald  well  and  truly  pay  or  cause  to  be  paid  unto  th« 
said  owner,  his  heirs,  executors,  administrators,  or  av- 
signs,  in  fvHX^  for  fre^ht  and  hire  of  the  vessel  for  mdi 
voyage,  the  sum  of  2600/.,  together  with  6L  per  cad. 
primage  thereon,  and,  in  addition  to  the  frdght  and 
primage,  two-thirds  of  all  dock  dues,  port  and  pilotage 
charges  incurred  during  the  whole   of  the  voyage; 
the  said  freight,  &c.  was  to  be  paid  as  follows  (mr.)  one 
quarter  part  thereof  on  a  right  and  true  delivery  of  the 
cargoat  A^(gtg/ou9M2ilamf,  by  agood  bill  or  bills  on  Ldmdm^ 
at  60  days'  sight,  and  the  remainder  thereof  by  a  good 
bill  or  bills,  at  two  months'  date  from  the  day  of  the 
ship's  rqx>rt  inward  in  the  port  of  Ijondon:  and  the 
freighter,  for  himself,  his  executors  and  administratoriy 
covenanted  with   the  owner,    his   executors,  admini- 
strators, and  assigns,  to  make  all  necessary  disburse- 
ments and  advances,   both  at  Newfoundland  and  st 
DemerarOi  in  and  about  the  concerns  of  the  sbip^  all 
which  advances  were  to  be  deducted  fit>m  the  last  pqr* 
ment  of  the  freight,  provided  that  it  should  be  lawfid 
for  the  said  freighter,  his  agents  or  assigns,  to  detiin 
the  ship,  on  demurrage,  at  the  ports  of  loading  or  un- 
loading aforesaid,  any  or  either  of  them,  any  time  or 
term  not  exceeding  30  days,  on  paying  the  owner  of 
the  vessel,  or  his  order,  ten  pounds  demurrage  mmiey  jMf 
day,  day  by  day,  as  the  same  should  become  due.    And 
for  the  true  performance  of  all  and  singular  the  cove^ 
nants,  clauses,  provisoes,  and  agreements  therein  con- 
tained, the  parties  respectively  thereby  bound  and  dbl^^ 
himself  and  themselves,  his  and  their  several  and  re* 
spective  heirs,  executors,  and  administrators :  the  De- 
fendant especially  bound  his  vessel,  her  fi'eight  and 
appurtenances,  and  the  said  George  Laingj  the  caigoei 
to  be  laden  on  board  of  her,  unto  the  others  and  other 
of  them,  and  to  the  executors  and  administrators  of 
the  others  and  other  of  them,  mutuaUy  and  redprociDyf 

in  the  penal  sum  of  50007. 

After 
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After  the  execution  of  the  charter-party,  a  cargo  1821. 
of  goods  was  shipped  by  George  Laing^  and  divers 
other  merchants,  in  pursuance  of  arrangements  made 
between  them  and  George  Laing^  on  board  the  vessel  in 
the  River  Thames ;  and  William  Wilson^  the  master,  at 
the  request  of  George  Laing,  signed  bills  of  lading,  for 
the  goods  deliverable  to  the  several  consignees  thereof, 
at  the  port  of  St.  John's,  in  the  island  of  Nemfoundlandi 
according  to  the  form  of  the  bill  of  lading  next  herein- 
after set  forth ;  the  freight  of  such  of  the  goods  as  were 
not  shipped  by  George  Laing,  was  paid  by  the  shippers 
to  George  Laing,  in  JLondoffiy  at  the  time  the  bills  of 
lading  were  signed.  The  goods  shipped  by  George 
JLaing  were  consigned  by  him  to  Hart  and  Robinson^  of 
Netrfoundtand,  for  sale,  on  his  account.  —  ^^  Shipped, 
&C.,  in  good  order  and  well  conditioned,  by  George  and 
James  Brawn,  in  and  upon  the  good  ship  called  Ann, 
whereof  is  master,  &c.,  for  this  present  voyage,  Wil- 
liam  Wilson,  and  now  riding  at  anchor  in  the  river 
Thames,  and  bound  to  St.  John%  Nev^imndland,  to  say, 
10  barrels  pitch,  &c.  &c*  being  marked  and  numbered 
as  in  the  margin,  and  are  to  be  delivered  in  the  like 
good  order,  and  well  conditioned,  at  tiie  aforesaid 
port  of  St,  John's,  Newfoundland^  the  act  of  God, 
the  king's  enemies,  fire,  and  all  and  every  other  dan- 
gers and  accidents  of  the  seas,  rivers,  navigation  of 
whatever  nature  and  kind  soever  excepted,  unto  Messrs. 
Hutton,  M^Lea  and  Co.,  or  to  their  assigns,  freight  for 
the  said  goods  being  paid  in  London,  with  primage  and 
average  accustomed.  In  witness  whereof,  the  said 
master  or  purser  of  the  said  ship  hath  affirmed  to  three 
lulls  of  lading,  all  of  this  tenor  and  date,  the  one  of 
which  three  bills  being  accomplished,  the  other  two 
to  stand  void.  And  so^  &c.  Dated  in  London,  7th 
March,  1815,  quality  and  contents  unknown  to  Wil* 
Urn  WUsonr 
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The  Ann  sailed  from  the  river  Thames  on  the  16tfa 
Maxchy  1815,  on  the  voyage  mentioned  in  the  charter- 
party,  arrived  at  Si.  John' sow  the  12th  May^  181 5,  and 
delivered  her  cargo,  pursuant  to  the  said  bills  of  ladiiig» 
signed  by  the  master.    James  Laing^  a  brother  of  th^ 
btu^rupt,  sailed  in  the  vessel  to  St.  John\  as  supercargo 
of  George  Lah^y  and  acted  as  such  for  the  voyage. 
After  the  delivery  of  the  cargo  at  SU  J6hn%  the  master 
applied  to  James  Latngf  for  a  bill  or  bills  of  exchange 
for  6502.,  as  for  one  quarter  of  the  freight^  agreeably  to 
the  stipulations  contained  in  the  charter-party;  and 
James  Laing  accordingly  drew  two  bills  of  exchange  finr 
S50L  and  300/.,  upon  George  Latngf  payable  60  days 
after  sight,  to  the  order  of  the  Defendant,  and  delivered 
them  to  the  master.     These  bills  were  remitted  by  the 
master  to  the  Defendant,  and  were  duly  accepted  by 
George  Laing.     They  fell  due  on  the  26th  August^ 
1815,  were  dishonored  by  the  bankrupt,  and  have  not 
since  been  paid.     After  the  discharge  of  the  caigo^ 
Messrs.  Hart  and  Robinson^  of  St.  John's^  by  the  order 
and  on  the  account  of  George  Latngf  purchased  and 
shipped  a  cargo  of  cod*fish  on  board  the  Ann^  for  Dc 
merarOf  and  the  master  signed  a  bill  of  lading  for  the 
delivery  of  the  cargo  of  fish  to  James  Latngf  at  JDewU' 
rara.     The  vessel,  on  the  6th  June^   1815,  proceeded 
from  St.  John' Sf  with  James  Laing   on  board,  on  her 
voyage  to  Demerara^  where  she  arrived  on  the  3d  ils- 
gustf  1815.     After  the  vessel  had  discharged  her  caigo 
at  DemerarOf  James  Laing  engaged  Messrs.  M^Garrd 
and  Co.,  at  that  place,  to  procure  a  homeward  firdght, 
and  various  goods  were^  through  tlieir  assistance,  ship- 
ped  on  board  the  Ann,  at  Demerara^  by  different  mer- 
chants, for  which  goods  the  master  of  the  ship  signed 
bills  of  lading,   in  the  followmg  form.      <<  Shipped, 
in  good  order  and  condition,  by  John  M^Garrely  in  and 
upon  the  good  ship  called  the  Ann,  whereof  WiUiam 

1  Wilson 


Christie 


IN  THJS  1st  &  2d  Years  of  GEO.  IV.  4J7 

Wilson  is  master,  for  the  present  voyage,  now  lying  in        1821. 
Demerara  river,  and  bound  for  Londotij  20  hhds.  sugar, 
being  marked  and   numbered  as  in  the  margin,  and 
are  to  be  delivered  in  the  like  good  order  and  con*        Lewis. 
dition,  at  the  aforesaid  port  of  London,  (all  and  every 
the  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion, of  whatever  nature  and  kind  soever  excepted)  unto 
Messrs.  Underwood,  Hall,  and  Co.,  or  to  their  assigns, 
he  or  they  paying  freight  for  the  said  goods  nine  shillings 
sterling  per  cent.     In  witness  whereof,  the  said  master 
or  purser  of  the  said  ship  hath  subscribed  to  four  bills 
of  lading,  all  of  this  tenor  and  date^  one  of  which  being 
accomplished,  the  rest  to  stand  void.    Dated  in  Deme- 
rara,  9th  Nooember,   1815.     William  Wilson.     Quality 
and  contents  unknown."     On  the  Sd  December,  1815, 
the  vessel   set  sail  from  Demerara  on  her  homeward 
voyage;  and  having  arrived  in  the  port  o( Londony  was 
rqported  in  the  custom-house  on  the  26th  of  February, 
1816,  and  on  the  same  day  entered  the  West  India 
docks  for  the  purpose  of  discharging  her  cargo.    James 
l/dng  remained  at  Demerara,    and  afterwards  came 
home  by  the  packet.     On  the  28d  February,  1816,  a 
commission  of   bankrupt    was    issued  against   George 
Laing,  under  which  he  was  found  and  declared  a  bank- 
rupt, upon  ^acts  of  bankruptcy  committed  by  him  on  the 
12th,  13th,  and  IMh  oi  FebruaTy,   1816.     The  Plain- 
tiffi  were  duly  chosen  assignees  of  his  estate  and  effects, 
and  on  assignment  thereof  was  made  to  diem  by  the 
major  part  of  the  commissioners  named  in  the  com- 
mission,  by  indenture  dated  the    \9th  MarcA,   1816. 
On  the  day  of  the  report  of  the  Ann  at  the  custom- 
house in  London,  a  copy  of  the  manifest  of  the  cargo 
of  the  jinn  brought  from  Demerara,   with  a  notice 
to  the  directors  of  the  West  India  docks  not  to  deliver 
any  of  the  goods  without  the  order  of  Messrs.  Harrison 
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and  BettSj  was  delivered  to  the  directors  of  the  Wai 
India  dock  company  by  the  master,  by  the  direction  of 
the  Defendant  or  his  agents.  No  sum  or  suma  of 
money,  nor  any  bill  or  bills  of  exchange,  were  erer 
demanded  by  the  Defendant,  or  tendered  or  offered  by 
the  bankrupt,  or  by  the  Plaintiffs,  or  by  any  other  per- 
son to  the  Defendant,  for  the  sum  of  2600^.9  in  the 
charter-party  mentioned;  or  of  any  part  thereof  either 
upon  the  report  of  the  Ann  inwards,  or  at  any  time 
before  or  since. 

William  Wilson  and  the  crew  of  the  Ann  were,  upon 
the  voyage  mentioned  in  the  charter-party,  and  agrea- 
ably  to   the  terms  thereof,    hired  and    emplojred  tD 
navigate  the  vessel ;  and  the  vessel  was  during  the  yrof^ 
age  navigated,   with  the  exception  of  the  port  and 
pilotage  charges  and  dock  dues,  mentioned  in  the  char- 
ter-party,  at  the  Defendant's  expence.      The   goods 
brought  by  the  Ann  from  Demerara  were  deUvered 
out  of  the  Ann  into   the  West  India  docks,    on  the 
14th  Marchj  1816.     The  Defendant  employed  Messrs 
Harrison  and  Beits^  ship  brokers,  of  the  city  of  LondtMf 
to  report  the  ship,  and  collect  the  freight  of  the  goods 
brought  from  Demerara  by  the  Ann  from  the  respective 
consignees  thereof,  for  his  use  and  on  his  account ;  and, 
under  such  employment,  Messrs.  Harrison  and  Bdts 
received  from  the  consignees  of  the  goods  the  freight 
payable  by  them  respectively,  and  afterwards  paid  over 
to  the  Defendant  the  balance  of  the  money  so  received^ 
after  deducting  the  dock  and  other  charges. 

'  The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintifis  were  entitled  to  recover  the 
money  so  received  for  freight,  and  so  paid  over  to 
the  Defendant  by  Messrs.  Harrison  and  BettSj  as  abore 
mentioned?  If  they  were,  the  verdict  was  to  stand; 
if  not,  the  verdict  was  to  be  set  aside  and  a  nonsuit 
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entered,  unless  the  Court  should  thihk  fit,  upon  the 
application  either  of  the  Plaintiffs  or  of  the  Defend- 
ant, to  turn  this  case  into  a  special  verdict 

This  case  was  thrice  argued.  First,  in  TrinUy  term, 
1819,  by  Bosanquet  Serjt.  for  the  PlaintiiT,  and  Copley 
Serjt.  for  the  Defendant.  Secondly,  in  Michaelmas 
term,  I8I9|  by  Faugkan  Serjt.  for  the  Plaintiff,  and  Lens 
Serjt.  for  the  Defendant.  And  now  by  Taddy  Seijt. 
for  the  Plaintiff,  and  HttUock  Serjt,  for  the  Defendant. 


1821. 


Arguments  for  the  Plaintiffs. 

First,  the  Defendant  is  not  entitled  to  retain  the  mo- 
ney he  has  received  for  the  carriage  of  goods  (a)  by  the 
ship  Anuj  because  he  was  not  entitled  to  demand  it. 
There  was  no  contract  express  or  implied,  no  privity, 
between  him  and  the  parties  who  were  to  pay  for  the 
carriage  of  the  goods;  those  partis  contracted  with 
Laing,  and  Laing  alone  could  have  sued  them  for  the 
carriage.  The  Defendant  was,  under  the  charter-party, 
to  be  paid  by  Ijaing  the  hire  of  his  vessel,  not  by  the 
shippers  or  consignees  for  the  carriage  of  goods.  The 
question  between  carriers  and  the  ownersof  goods  carried, 
is  not,  whose  is  the  waggon,  or  whose  is  the  ship,  but 
who  is  the  carrier  ?  Here  Laing  was  the  carrier,  and  at 
Demerara  absolutely  put  up  the  ship  for  goods,  as  a  gene- 
ral ship ;  it  would  be  agreat  hardship,  if  the  shippers  at 
Demeraroj  who  contracted  with  Laing  for  the  carriage 
of  their  goods,  and  had  no  means  of  knowing  his  en- 
gagements to  the  Defendant,  should  be  liable^  not  only 
lo  Laing  for  the  carriage  of  their  goods,  but  also  to  the 
Defendant  for  his  claims  on  Ijoingj  and  this  distinguishes 

(a)  To  avoid  the  confusion  oc-  goods,)  the  reporters  have  in  the 

eisioned  by  the  double  meaning  axguinents  used  those  expressions 

of  the   word    "  freight,"   (viz.  inztezd  o£ /reigbt. 
hire    of   shipy   and    carriage  of 
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the  case  from  Tate  v.  Meek  {a\  where^  by  the  very 
terms  of  the  bill  of  lading,  the  shifqpers  were  referred 
to  the  charter-party,  and  the  carriage  of  the  gooda  wai 
to  be  paid  according  to  the  terms  of  that  instminent. 
But,  as  a  general  rule,  it  is  clear  that  where  there  is  « 
charter-party,  the  carriage  for  goods  is  to  be  paid  to  the 
charterer,  and  not  to  the  owner,  Moor$om  v.  Kymer  (i); 
afad  where^  as  in  the  present  case^  the  owner  of  a  ship 
has  a  claim  against  the  charterer,  for  the  hire  of  the 
ship,  the  shippers  or  consignees  of  goods  are  not  liable 
to  pay  that  hire.  Pout  \.  Birch  (c).  The  Defendant, 
ha^'ing  induced  the  consignees  to  pay  him  in  disdiaige 
of  what  was  due  to  him  from  Laing  the  bankrupt,  has 
in  effect  defeated  the  bankrupt  laws  by  obtaining  «  pr^ 
ference  over  the  other  creditors,  and  that  too^  without 
a  foreign  attachment. 

Secondly,  the  Defendant  had  no  lien  on  the  goods 
conveyed  in  the  Ann.  First,  because  he  could  not  haive 
sued  the  owners  of  the  goods,  either  for  the  hire  of  the 
ship  due  from  Laing^  or  for  the  carriage  of  the  goods, 
and  if  he  could  not  sue  them,  he  could  not  detain  their 
goods.  Secondly,  because  the  Defendant  could  not 
have  detained  the  whole  of  the  goods,  till  the  whole  of 
his  demand  against  Laing  was  satisfied.  He  could  not 
pretend,  on  any  principle,  to  detain  those  for  which  the 
carriage  had  been  paid,  because  the  carriage  due  for 
the  rest  was  unpaid,  or  because  the  whole  of  his  demand 
against  Laing  was  not  satisfied ;  {Phillips  v.  JSodie  (i/), 
and  Birley  v.  Gladstone  (^),  shew  that  the  owner  of  a  ship 
cannot  detain  goods  as  against  the  charterer  for  dead 
freight :)  and  yet  a  right  of  lien  cannot  exist,  where  the 
party  claiming  it,  has  not  a  right  to  detain  all  the  goods 


{a)  %  B.  Moorcf  978.    5.  C.  8 
Taunt* 

(^)  %  M.li  S.  303. 


(r)  ft  Atk.  6fti. 
^t%  54 

iff  s.  205. 
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kk  respect  of  which  the  lien  attaches,'  till  Ae  whole  of  19^. 
his  demand  is  satisfied*  Thirdly  and  niaiidyi  difDe^* 
iendant  had  no  lien,  because  he  had  no  po^sessien  of  the 
ship,  and  consequently  no  possession  of  the  goods.  By  Lwms. 
the  express  terms  of  the  charter-party^  the  ship  is  let  to 
freight  and  taken  to  freight :  But,  he  who  takes  a  ship  -to 
fraght  is  in  all  req3ects  owner  during  thecontinuanqe  of 
the  charter*party,  Trinity  House  v.  Clark  (a).  So  much 
so,  that  he  cannot  commit  an  act  of  barratry,  Vallgo  y» 
Wheeler  (i),  Soares  v.  Thomion  (c).  Parish  ▼.  Crmh 
Jbrd{d)i  which  held  a  doctrine  different  firom  that 
in  Triniit/  House  v.  Clarif  has  been  over-ruled  by  ^ 
James  v.  Jones  {e)  and  Frazer  v.  Marsh  {/).  In  SamUe 
▼•  Campion  (g),  the  charteivparty  contained  no  actual 
demise,  but  merely  covenants  of  various  kinds^  Here, 
tliere  is  a  complete  demise  expressed  in  apt  terms,  and 
transferring  the  possession  of  the  ship,  for  a  given 
time^  from  the  owner  to  the  chaFterrr  and  his  as» 
signs.  The  word  assigns  is  alone  su£BdiQt  to  shew  the 
completeness  of  the  transfer.  The  charterer,  too,  had 
a  supercargo  on  board,  and  took  upon  himself  to  put 
up  the  ship  as  a  general  ship  at  Demerara.  In  Taie  y. 
Meek  J  there  were  no  words  of  demise :  which  was  also 
the  case  in  Yates  v.  Mennell  {h).  In  Yates  v.  Bail^ 
ston  (/),  the  decision  turned  on  the  ground  that  the  de* 
livery  of  the  goods  and  the  payment  of  the  freight  were 
concurrent  acts.  Hutton  v.  Bragg  {k\  where  the  char- 
ter-party contained  the  words  (though  they  do  not  ap- 

(a\  aM.^S.  a88.  (/)  X3  Sast^  238. 

(h)  Cowp.iAS*     S.CLofft.  Ig)  %B.tgA.soz. 

63 z.  \b)  %  B*  Moortf  297*    S,  C» 

(c)  7  Taunt.  627.     S.C  1  Z  Taunt. 

B,MooreiZ1%'  (0  ^d.i^^.    S.C  Z  Taunt. 

(d)  Abbott  on  Shippings  %u         {k)  7  Taunt.  14*       &  C  a. 
3ded.     S.C.  %Str.i%$i.  Manh.  S39» 

{e)  Abbott   on  Sbippingy  3d 
ed.  13.     S.C.  3  Bsp.N.  P.C 
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*aAo  katkf  accordingfyf  hired  and  taken  tie  same^  is  ia 
point  for  the  Plaintifl^  and  is  sound  law  according  to 
the  foregoing  principles ;  if,  however,  it  should  lie  va^ 
pugned,  it  is  distinguishable  from  the  present  cas^  on 
the  ground  that  this  is  an  action  to  recover  money  im- 
properly received ;  that  was  trover  for  the  actual  de- 
tainer of  goods ;  and  if  the  Defendant  in  the  presoit  case 
could  have  detained  the  goods,  yet,  he  had  no  right  to 
receive  the  money  claimed,  at  the  time  and  in  the  man-' 
ner  in  which  he  received  it.  For, 

Thirdly,  even  if  the  defendant  ever  had  any  lien,  theie 
was  a  complete  waiver  of  it  on  his  part,  first,  by  his  en- 
tering into  an  agreement  inconsistent  with  the  n^at  of 
lien:  secondly,  by  his  delivery  of  the  goods  before  the 
monqr  claimed  was  paid.  Though  every  special  agree- 
ment will  not  destroy  the  party's  lien,  yet  an  agree- 
ment inconsistent  with  lien  must  have  that  eflfect,  Cnmh 
zhay  T.  Homfray  (a).  Here^  the  Defendant  had  agreed  to 
give  credit;  to  be  paid,  as  to  three  quarters  of  the 
amount  of  the  hire  of  the  ship,  by  a  bill  at  two  months 
after  the  report  of  the  ship  inwards ;  how  then  could  he 
detain  the  cargo  on  the  ship's  return,  when  his  claim 
would  not  be  complete  till  two  months  afterwards? 
At  all  events,  lien,  by  the  very  nature  of  it,  ceases 
on  the  delivery  of  the  goods  on  which  the  lien  arises ; 
so  that,  even  if  the  Defi^dant  was  entitled  to  a  liok 
he  had  no  right  to  receive  the  money  now  ^USm^j 
for  the  reasons  stated  in  the  first  part  of  the  argu- 
ment. 

Arguments  for  the  Defendant, 

The  real  question  is,  whether,  on  the  construction  of 
this  charter-party,  the  absolute  possession  of  the  vessd 
passed  to  Laing  ?   The  instrument  undoubtedly  contains 

(«)  A  B.  1:1  A.  se. 

in 
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demise;  but  they  are  not  of  themselves  conclusive, 
1  the  construction  must  be  sought  from  the  con- 
st and  intention  of  the  whole :  for,  as  words  which 
i  not  apt  words  of  demise  will  constitute  a  demise^  if 
tm  the  whole  a  demise  appears  to  have  been  intended 
the  parties ;  so  apt  words  of  demise  will  not  of  them- 
ves  constitute  a  letting^  if,  on  the  whole^  a  contrary 
ention  appears,  Bac.  Abr*  LeaseSf  K.,  Doe  v.  Asli" 
yter  (a),  Poole  v.  Bentley  (i),  Tempest  v.  BanUing  (c). 
idoubtedly,  there  may  be  cases  in  which  the  absolute 
session  of  a  ship  may  pass  to  the  lessee,  as  if  it 
>uld  be  let  for  a  term  of  years,  and  the  lessee  should 
pcint  and  pay  the  master  and  crew,  and  provide  for 
^  repairs ;  but  such  is  not  the  case  with  ordinary  char- 
-pardes,  nor  is  such  the  mercantile  construction  put 
those  instruments.  A  man  does  not  hire  a  ship  as 
hires  a  house,  for  the  purpose  of  having  absolute  and 
dusive  possession,  but  merely  the  use  of  the  hull,  for 
f  o<mveyance  of  his  goods.  Notwithstanding  the  words 
iojreight  and  taken  tojreightj  all  the  provisions  of  the 
isent  charter-party  are  inconsistent  with  absolute  pos- 
sion  in  the  charterer,  or  with  abandonment  of  posses- 
a  by  the  owner.  The  owner  appoints  and  pays  the 
»tain  and  crew,  the  repairs,  and  most  of  the  expenses 
idental  to  the  ship ;  the  captain  and  crew  are  his  ser- 
Its,  and  if  so,  their  possession  is  his  possession ;  the 
»tain  receives  and  stows  the  goods  sent  by  the  char- 
er ;  the  captain  is  to  assist  with  his  boats,  but  such 
istance  is  not  to  interfere  with  the  duties  and  oper- 
ms  of  the  ship,  which  shews  that  the  assistance  is 
;  given  by  him  in  the  character  of  servant  to  the  char- 
er.     If  the  ship  had  run  down  another  vessel,  the 
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master  and  owner  would  have  been  liable  to  be  sned^ 
and  not  the  charterer.   The  decision  in  HutUm  y.  Bragg 
has  often  been  impugned^  and  in  that  case^  the  attentian 
of  the  Court  was  not  particularly  called  to  the  nature  of 
the  owner's  interest,  after  he  has  entered  into  a  charter- 
party.    But  in  SctoiUe  v.  Campianj  the  Court  expready 
relied  on  provisions  similar  to  those  contained  in  the 
present  charter-party,  to  shew  that  the  absolute  posses- 
sion did  not  pass  to  the  charterer.     The  decisi(»  in 
Trinity  House  v.  Clark^  turned  entirely  on  the  nature 
of  the  service  in  which  the  vessel  was  engaged,  which 
being  the  public  service,  it  was  essential  to  the  success 
of  the  undertaking,  that  the  charterers  should  be  taken 
to  have  the  full  and  'undisputed  possession.    Soares  v. 
Thomtorij  and  Vattejoy.  Wheeler^  only  decide  that  the 
freighter  (whether  under  a  charter-party  or  not)  is 
'  owner,  pro  hac  vice^  as  far  as  respects  an  act  of  barratry; 
but  that  does  not  touch  the  present  question;  for  the 
freighter  may,  by  agreement,  have  such  a  power  as  to 
dispatch  the  vessel  in  'any  direction  he  pleases,,  though 
the  possession  of  her  may  remfiin  in  the  owner,  and  the 
owner  be  himself  on  board.     In  Paul  v.  Birch^  the  de- 
cision was,  that  the  owner  of  the  vessel  could  not  detain 
the  goods  agaihbt  the  consignees,  to  discharge  the  hire 
of  the  ship  due  from '  the  charterer.  *  The  Defendant, 
in  the  present  case,  did  not  detain  the  goods  from  the 
consignees,  or  for  the  hire  due  to  him  by  Laing  ;  but, 
being  in  possession  of  the  ship,  he  received  sums  due 
for  the  carriage  of  the  goods  conveyed  at  his  expense, 
and  in  his  vessel.    If  he  were  afterwards  to  sue  Ijaing 
for  the  whole'ambunt  of  the  hire  on  the  charter-par^, 
the  sums  so  received,  would  go  in  part  dischai^  of  that 
hire ;  but  provided  he  do  not  recover  twice,  there  can 
be  no  reason  why  the  Defendant  should  not  have  more 
than  one  remedy  for  the  compensation  due^  for  the  use 
of  his  vessel.     In  PhiUips  v.  Bodie^  and  Birlof  v.  Glad' 
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tione^  the  goods  were  detained  against  the  consignees  1821. 
fer  dead  freight  due  from  the  charterer ;  a  claim  which 
is  not  contended  for  in  the  present  case.  It  may  be  ad- 
mitted, that  a  party  abandons  his  lien,  by  agreeing  to 
give  credit,  (and  that  was  the  case  in  Crcnothajf  v.  Honin 
Jray^  bat  it  is  immaterial  whether  a  payment  be  by 
money  or  bills.  In  Tate  v.  Meek^  Yates  v.  Bmlston^ 
SaviUe  v.  Campion^  and  Homcastle  v.  Farran  (a),  the 
payments  were  all  by  bills*  In  the  last  case  indeed,  the 
IhIIs  were  given  and  n^otiated,  and  on  that  account 
the  lien  was  held  to  be  waived ;  but  here  the  bills  were 
not  given  on  the  return  of  the  ship,  nor  any  payment 
made. 

Dallas  C.  J.  This  esse  has  been  so  often  and  so 
fully  before  the  Court  that  it  is  not  necessary  for  me  to 
re-state  the  facts.  The  general  question  depends  on 
these  general  grounds.  The  Defendant,  the  owner  of 
the  ship,  contends  that  he  had  a  lien  on  the  goods  on 
board,  for  the  freight  due,  or  on  the  money  received  for 
such  frdghL  To  have  a  lien,  he  must  have  Jiad  at  the 
time  of  the  asserted  exerdse  of  it,  the  possession  of  the 
ship.  He  had  the  possession  when  he .  execu^  the 
charter-party,  —  and  the  question  is,  whether,. by  .the 
charter-party,  he  has  parted  with  the  po^pession  for  .the 
particular  voyage?  And  I  will  say,  in  the  outset,  this  is 
not  like  the  common  case  of  a  carrier,  who  has,  in  point 
of  law,  known  rights  and  known  liabilities.  These  de- 
pend on  the  law,  as  it  applies  to  the  case  of  carriers; 
but  the  carrier  may  vary  his  general  liability  by  special 
agreement ;  so  may  the  ship-owner,  even  if  he  could  be 
treated  as  a  common  carrier ;  and  the  charter-party  con- 
stituting the  specific  agreement  between  the  parties,  it 
is  upon  the  effect  of  it  that  the  question  arises.  This 
case  appears,  therefore,  to  me,  in  the  general  view  of  it, 
to  depend  on  Htdion  v.  Bragg ;  and  if  Hutttm  v,  Bragg. 

{a)  3  B.  (tf^.497- 
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1821.  be  law,  it  must  govern  ik>w.  In  HutUm  v.  Braggf  ott 
the  best  consideration  I  could  give  the  case  at  the  Ume^ 
I  concurred  in  opinion  with  the  late  Chief  Justice  and 
my  Brother  Park.  My  Brother  Burrougk  was  absent* 
and  we  had  not  then  the  benefit  of  my  Brothar  Bichard^ 
sor/%  assbtanoe  on  the  boach*  The  having  oonciUTed 
in  the  former  judgment  would  be  no  reason  for  my  not 
delivering  a  different  (pinion  now,  if  I  really  enter* 
tained  it.  I  never  could  agree  with  an  expreseioal 
have  met  with,  namely,  ^^  I  must  so  decide  to  be  consiil- 
ent  with  myself,"  though  the  words  came  firom  a  person 
of  all  others  the  most  entitled,  if  at  all,  to  make  use  of 
them.  No  man  is  bound  to  be,  or  has  a  right  to  bc^ 
consistent  in  error;  but,  before  he  consents  to  overturn 
a  judgment  in  which  he  concurred,  he  ought  most 
clearly  to  see  that  he  was  formerly  wrong.  If  such  wefe 
my  case,  I  should,  therefore^  only  lament  having  been 
wrong  before,  but  certainly  should  not  persist  in  being 
wrong  now.  It  is  equally  incumbent  on  tboee^  (and 
for  reasons  which  I  folly  admit,  and  of  which  I  as  folly 
approve)  to  deliver  a  different  judgment  now,  who  see 
the  point  now,  in  a  different  lighL  On  this  part  of  the 
subject,  I  will  only  further  say,  if  it  required  to  be  ad* 
verted  to^  that  scarcely  a  question  can  occur  in  whidi 
I  can  have  less  reason  personally  for  maintaining  a  for- 
mer opinion.  The  judgment  delivered,  was  delivered 
chiefly  by  the  late  Lord  Chief  Justice^  and  what  weight 
his  opinions  had,  because  they  were  entitled  to  have^ 
with  his  Brothers  on  the  bench,  it  is  not  necessary  for 
me  to  state.  From  a  judgment  maturely  formed  by  him 
and  assented  to  by  me,  it  would  not  be  blameable,  I 
think,  if  I  felt  a  little  reluctance,  even  upon  this  ground 
alone,  to  abandon  it,  when  he  can  no  longer 
the  opinion  which  he  then  delivered,  and  support  or 
nounce  it,  as  by  the  argument  which  we  have  now  heard 
and  those  which  have  preceded  it,  he  might  have  been  led 
to  do.  Still,  however,  I  agree,  it  results  to  the  consider- 
ation 
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ation  of  what  is  the  opinion  we  may  respectively  now        1821. 
entertain,  and  the  degree  of  assurance  with  which  that 
opinion  is  formed ;  and  what  I  have  said,  I  have  said 
only  for  reasons  which,  in  the  sequel,  will  appear. 

And  first,  I  shall  begin  by  stating,  that  Hutton  v.  Bragg^ 
being  directly  in  point,  I  know  of  no  case,  as  I  understand 
the  cases,  before  nor  since,  (nor  has  any  such  been  cited,) 
repugnant  to  it ;  none  repugnant  in  decision ;  none,  of 
necessity,  inconsistent  in  point  "of  principle;  none,  in 
point  of  analogy,  the  other  way.  I  have  read  in  loose 
and  confident  assertion,  that  the  decision  excited  sur- 
prise at  the  time ;  and  I  have  no  hesitation  in  saying, 
that  the  case  did  not,  I  believe,  meet  with  universal 
concurrence,  and  this  may  be  taken  even  more  strongly 
if  necessary.  It  is  enough  for  me  to  know  the  doctrine 
in  question  has  received  the  sanction  of  this  Court, 
which  never  has  been  expressly  dissented  from  by  any 
other ;  that  this  is  now  the  third  time  it  is  argued  here, 
and  that  it  was  intended  to  have  been  argued  before  all 
the  Judges,  if  the  convenience  of  the  other  Courts  would 
have  permitted ;  and  I  lament  that  it  did  not  Do  I, 
under  these  circumstances,  entertain  a  degree  of  con- 
viction sufficiently  strong  that  the  former  judgment  was 
erroneous,  is  the  question  which,  with  reference  to  my- 
self, I  have  been  bound  to  consider ;  doubts  entertained 
are  not  sufficient  to  overturn  a  decision  pronounced. 
Much  has  been  said  of  convenience  or  inconvenience 
one  way  or  the  other;  on  this  I  put  no  stress,  for  this 
is  a  case  which  is  not  to  lay  down  any  rule  of  general 
operation  for  the  fiiture,  but  to  turn  upon  the  language 
of  an  instrument  which  may  be  difierently  framed  in  all 
future  cases,  and  may  have  been,  and,  if  common  pru- 
dence has  guided  the  conduct  of  the  parties,  must  have 
been  in  all  cases  since  Hutton  v.  Bragg  was  decided. 

It  is  admitted,  and  indeed  it  is  self-evident,  that  a 
ship  may  be  let  to  hire^  so  as  to  constitute  the  party 

hiring 
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18f  !•  hiring  the  owner  for  the  time,  provided  that  such  op* 
pears  upcm  the  instrument  to  be  the  intent  of  the  parties; 
and  this  may  be  done  by  apt  words  of  hiring  and  lettin^^ 
or  by  necessary  oonstraction.  But,  it  is  said,-  that  die 
mere  words  of  hiring  and  letting  will  not^  of  themsdveii 
invest  a  party  with  the  possession  of  the  ship^  if  all  die 
provisions  of  the  instrument  qualify  and  restrain  the 
words,  and  shew  that  the  hiring  and  letting  were  oat 
used  in  their  ordinary  sense  and  signification ;  in  other 

m 

words,  Aat  the  construction  must  be  on  the  whole  in* 
strument ;  and  to  this  I  agree^  subject  to  this  qualifi- 
cation, viz.  that  if  the  separate  provisions  of  the  instm* 
ment  would  be  manifestly  repugnant  to  giving  such  a 
construction  to  the  general  words,  they  ought  not  to 
receive  it ;  but,  if  there  be  no  direct  repugnance^  then 
the  general  words  being  emphatic  and  essential  words, 
and  words  applied  to  other  subjects  of  known  legal  op^v 
ation,  cannot  be  rejected,  but  must  operate  according  to 
their  common,  and,  still  more,  their  received  legal  im- 
port. And  to  this  the  question  comes,  for  I .  must  here 
again  observe  (there  being  nothing  incongruous  in  thei 
nature  of  the  thing,  that  a  ship  should  be  let  to  hire  so 
as  to  make  the  hirer  the  owner  for  the  time;,  and  whe- 
ther so  let  or  not  depending  on  the  nature  of  the  agree- 
ment) it  resolves  itself  into  a  mere  question  of  construc- 
tion in  the  particular  case. 

What  then  are  the  general  words  in  this  case,  and 
what  the  special  provisions  ?  The  words  are;,  on  the 
part  of  the  ship-owner,  ^^  granted  and  to  freight  let,^ 
and  of  the  charterer,  *^  hired  and  to  freight  taken,'' 
than  which,  of  themselves,  I  know  no  words  more  apt 
to.  let  pass  the  possession  of  a  ship  as  well  as  of  a  hous^ 
though  I  agree  the  subjects  are  diflferent ;  they  are  words 
of  grant  and  demise,  and  pass  possession  in  the  particu- 
lar case.  Such  is  the  opinion  of  Lord  EUenborough  in 
the  case  of  The  Master  of  the  Trinity  House  y.  Clark  i 

his 
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kis  lordship's  words  are  "  The  charter-party  *  grants' 
the  ship  *  and  lets  it  to  hire  and  freight,*  (the  very 
words  of  this  case)  which  are  proper  words  of  lease,  and 
would,  of  themselves,  pass  the  possession.  The  purpose 
is  mentioned,  but  the  mention  of  the  purpose  does  not 
restrain  the  possession,  though  it  may  restrain  or  qualify 
the  use  of  the  thing  let  to  hire."  I  refer  to  this  case, 
not  as  in  point  as  to  the  decision,  but  for  the  construc- 
tion of  words  similar  in  both  charter-parties,  and  so  far, 
at  least,  Lord  EUenborougVs  opinion  is  in  point,  and  as 
to  the  other  grounds  of  decision  in  the  case  so  referred 
to,  I  shall  presently  advert  to  them.  In  SaviUe  v,  Cbm- 
jMon,  Lord  Chief  Justice  Abbott  says,  "  The  terms  of 
the  charter-party  in  the  case  of  VaUejo  v.  Wheeler  are 
not  very  clearly  shown  in  the  report  of  the  case,  but  it 
has  always  been  considered  that  the  ship  was  thereby 
let  to  freight.  In  the  case  of  The  Trinity  House  v.  Clark 
the  deed  was  in  that  form,  and  in  the  judgment  in  that 
case  great  reliance  was  placed  on  the  objects  and  pur- 
pose as  well  as  on  the  terms  of  the  deed.  The  charter- 
party  in  the  case  otHutton  v.  Bragg  was  also  in  terms  of 
letting  to  hire."  —  "  In  the  case  now  before  the  Court  the 
diarter-party  contains  no  such  terms."  And  here,  again, 
I  would  observe,  I  cite  this  case  only  for  the  materiality 
attached  as  in  the  former  case  to  these  words,  and  not 
for  the  whole  case,  as  in  point  to  the  present;  for  in  fair- 
ness I  should  say,  as  far  as  I  know  the  opinion  of  the 
Judges  in  that  Court,  they  are  not,  probably,  favorable, 
on  1  lie  whole,  to  HiUton  v.  Bragg.  But  it  is  said,  that 
**  letting  Uyjreight,**  are  words  to  be  understood  in  op- 
position to  the  letting  of  the  ship,  and  are  to  be  deemed 
a  mere  specification  of  the  mode  in  which  the  ship  was 
to  be  employed;  to  this  I  have  already  given  the  answer, 
namely,  that  the  words  were  precisely  the  same  in  the 
case  of  The  Corporation  of  the  Trinity  House  v.  Clark^ 
where  no  such  distinction  was  taken,  still  less  adopted ; 
Vol.  II.  H  h  and 
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and  in  which  the  construction  was  expressly  pat  as  in 
the  subsequent  case^  that  such  words  by  themselves 
would  pass  the  possession  of  the  ship;  but  it  is  to  be  ob- 
served the  words  are  not  only,  **  to  freight  let,**  the 
words  are  ^^  for  freight  and  hire"  of  the  said  vessel  ibr 
such  voyage. 

li^  then,  these  words  would,  of  themselves,  pass  the 
possession  of  the  ship,  what  is  there  in  the  other  provi- 
sions of  the  instrument  repugnant  to  it,  and  to  turn  tb^ 
words  round  to  a  meaning  different  from  what  they 
would  otherwise  bear  ?  In  the  first  place,  it  is  in  terms 
a  letting  and  taking  of  the  ship^  that  is,  the  whole  ship; 
next,  it  is  not  a  taking  of  so  much  tonnage,  or  according 
to  a  settled  rate  of  tonnage,  but  a  gross  sum  for  the 
whole  voyage.  It  was  competent  to  the  charterer,  there- 
fore, to  make  any  contract  with  others  for  the  6neiglit 
of  their  goods,  and  to  put  her  up  as  a  general  ship  from 
the  moment  of  the  execution  of  the  charter-party  for  the 
voyage  contracted  for.  Their  contract  would,  therefore^ 
be  with  the  freighter,  and  not  with  the  general  owner ; 
and  so  was  it  in  this  case  —  goods  were  sent  on  board 
on  a  contract,  not  with  the  actual  owner,  but  with  the 
freighter  or  temporary  owner.  So  far  there  is  nothing 
in  the  particular  provisions  repugnant  to  a  general  lett- 
ing and  hiring,  but  co-incident  and  consentaneous  with 
it;  it  being  sufficient,  however,  that  there  is  nothing  dis- 
cordant or  repugnant.  But,  it  is  said,  the  master  and 
the  crew  were  appointed  by  the  owner;  that  the  manage- 
ment of  the  ship  remained  with  the  master ;  that  this 
constituted  a  continuing  possession ;  and  that  the  char- 
ter-party  is  but,  in  effect,  a  covenant  to  convey,  modi- 
fied by  a  detail  of  stipulations  for  managing  the  ship,  so 
as  not  to  disturb  the  actual  ownership :  and  this  ground 
has  been  mainly  relied  on. 

That  it  has  weight,  1  do  not  mean  to  deny ;  but,  that 
it  over-rules  the  words  of  grant  and  letting,  is  that 

which 
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which  I  cannot  admit.  A  ship  may  be  let  with  a  stipu* 
lation  that  she  shall  continue  to  be  navigated  in  all  re- 
spects as  before,  and  the  services  of  the  master  and  crew 
may  be  let  together  with  the  ship.  And  for  this  I  shall 
only  again  refer  to  the  case  of  The  Trinity  Corporation 
V.  Clark.  "  It  is  urged,"  said  Lord  Ellenborougky 
**  that  the  use  and  service  of  the  ship  only  are  parted 
with,  and  that  the  possession  and  ownership  are  retained 
by  the  conduct  and  navigation  being  left  to  the  mate 
and  crew,  who  are  the  servants  of  the  owners  of  the 
ship,  chosen  and  fed  and  paid  by  them."  Now  how  is 
it  that  his  lordship  meets  this?  "The  whole  argument," 
he  says,  <^  rests  on  a  fallacy :  the  possession,  such  as  it  is, 
of  the  master  and  crew  is  not  retained  by  the  pro- 
prietors of  the  ship  to  interfere  with  the  full  and  free 
use  of  the  ship,  but  as  subsidiary  and  subservient  to 
it. — The  vessel,  therefore,  is  not  only  hired,  but  along 
with  it,  the  services  also  of  a  certain  number  of  per- 
sons paid  by  the  proprietors,  and  necessary  to  the  use 
of  the  vessel. — It  is  the  same  thing  as  the  hire  of  a 
wa^on  and  team  for  a  certain  term,  the  proprietor  of 
the  waggon  stipulating  that  the  waggon  should  be  driven 
and  the  horses  taken  care  of  by  his  own  waggoner  and 
boy ;"  and  after  dilating  a  little  more  upon  this  instance, 
he  quits  the  subject,  by  saying,  "  This  is  indeed  idem 
per  idem,  but,  as  the  instance  is  more  familiar,  it  serves 
to  put  the  point  in  a  clearer  light"  In  another  part  of 
the  report,  Lord  EUenborough  is  made  to  say,  "  As  a 
general  proposition,  it  iS  hardly  denied,  on  the  present 
occasion,  that  the  charterer  of  the  ship  is  the  owner  jtro 
hoc  vice,  but  the  precise  point  made  here  is,  that  the  ap- 
pointment and  employment  of  the  crew  are  left  to  the 
owner,  as  to  which  we  have  already  given  our  opinion,"  ^ 
which  opinion  was  that  which  I  have  read,  viz.  that  this 
does  not  make  it  less  a  letting  of  the  ship.  In  the  pre- 
sent case,  therefore,  as  in  The  Corporation  of  the  Trinity 
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House  V.  Clarky  the  master  and  crew,  continaing  in 
the  employment  of  the  actual  owner,  form  no  argument 
against  the  ship  being  let ;  but  the  letting  of  the  ship, 
with  a  stipulation  for  their  continuance,  is  not  l^s  alet- 
tmg  on  account  of  such  stipulation.  So  that  here  again 
it  comes  round  to  the  general  question,  —  what  is  there 
in  this  charter-party  to  restrain  the  operation  of  the 
general  words,  by  which  I  mean  the  words  of  granting 
and  letting  the  ship  to  freight  on  one  side,  and  of  hiring 
and  taking  on  the  other? — certainly  not  these  pro- 
visions, according  to  Lord  EUenborougK^  opinion.  In 
referring  to  these  two  cases,  I  have  already  disclaimed 
citing  them  as  authorities,  as  to  the  grounds  of  decision 
for  the  present  case.  In  The  Corporation  of  the  Trinity 
V.  Clark^  the  decision  was  formed  on  two  points  ;  first, 
the  words  of  grant  and  demise,  and,  secondly,  the  na- 
ture of  the  service :  —  and  it  may  be  fairly  said,  if  the 
words  of  letting  alone  were  sufficient  why  call  in  aid  the 
nature  of  the  service?  But  it  may  as  fairly  be  answered,, 
why  not  rely  entirely  on  the  nature  of  the  service^  with- 
out calling  in  aid  also  the  words  of  hiring  and  letting; 
mid  further,  why  appear  to  enforce  them  as  emphatic  and 
essential  words,  and  make  them,  though  in  part,  the 
ground  of  decision  ?  The  fair  result  of  the  case  in  its  ap- 
plication to  the  present,  I,  therefore,  conceive  to  be^  that, 
the  words,  which  were  in  that  case  and  are  in  this,  are  suf- 
ficient to  constitute  the  freighter  the  owner  for  the  par- 
ticular voyage,  unless  inconsistent  with  the  general  effect 
of  the  grant ;  and  what  was  chiefly  relied  upon  in  this 
case,  was  relied  upon  in  that,  and  not  held  to  restrain 
the  general  words;  and  though  I  admit  the  nature  of 
the  employment  to  be  different,  still,  such  difference,  in 
my  view  of  the  two  cases,  raises  no  repugnance ;  and, 
therefore,  the  general  words  are  left  to  their  fiili  oper- 
ation and  effect. 

An 
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As  to  the  case  in  BamenoaU  and  Alderson^  I  will  only 
remark,  that  it  professes  not  to  overturn  HtUtanv. 
^^%gf9  hut  expressly  distinguishes  it  from  the  case  then 
under  consideration,  as  not  having  the  words  of  hiring 
and  letting,  and  though  not  going  the  length  of  saying 
these  words  would  have  made  the  difference,  still  the 
words  are  referred  to  as  sufficient  to  constitute  a  dis« 
tinction ;  and,  at  any  rate^  it  leaves  Hutton  v.  Bragg  on 
its  own  ground.  In  fairness,  however,  I  ought  to  add, 
that  the  distinction  was,  I  apprehend,  chiefly  pointed 
out,  as  rendering  it  not  necessary  to  interfere  with  Hut" 
ion  v.  Bragg  one  way  or  the  other.  Again,  therefore,  I 
have  referred  to  both  cases,  not  for  the  grounds  of  de» 
cision,  but  for  the  doctrines  they  contain. 

I  forbear  to  rely  on  VaUejo  v.  Wheeler^  being  willing 
to  admit  that  what  is  said  by  Lord  EUeiiborough  may 
make  a  distinction,  namely,  that  it  must  be  confined  to 
the  subject  agitated  in  it,  that  is,  against  whom  barratry 
may  be  committed ;  and  further,  having  no  reason  to 
doubt  what  is  said  by  Lord  Chief  Justice  Abbott^  in  Sa- 
ville  V.  Campion^  "  The  terms  of  the  charter-party  are  not 
very  clearly  shown  in  VaUejo  v.  Wheeler^  but  it  has  always 
been  considered  that  the  ship  was  thereby  let  to  freight." 

These  are  my  grounds  for  not  consenting  to  over- 
turn the  decision  of  this  Court  in  Hutton  v.  Bragg; 
not  that  I  entertain,  nor  would  it  become  me  to  enter- 
tain, any  very  confident  opinion,  or  an  opinion  not 
mixed  up  with  some  doubt.  But,  to  overturn  what  has 
been  solemnly  decided,  I  have  already  said,  I  must  have 
a  confident  conviction  that  such  decision  was  erroneous. 
This  I  do  not  sufficiently  entertain,  and  I  am  the  less 
anxious  as  to  the  result,  because,  as  I  shall  probably  be 
single  in  the  opinion  I  now  give,  no  harm  can  result  to 
the  parties  in  the  particular  case :  and  with  respect  to 
any  general  rule,  the  result  of  the  case  is  quite  imma- 
terial ;  for,  decided  one  way  or  the  other,  parties  may, 
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in  future^  frame  their  charter-parties  accordingly*  I  am 
therefore  of  opinion,  that  judgment  should  be  for  the 
Plaintifis. 

Park  J.  I  am  sorry  to  differ  from  the  very  abk^ 
luminous,  and  candid  opinion  which  has  just  been 
delivered ;  and  it  is  to  be  lamented  that  so  many  cases 
have  arisen  upon  charter-parties,  owing  very  much  to 
the  obscure  language  in  which  those  instruments  are 
frequently  framed,  and  to  their  being  prepared  by 
persons  totally  ignorant  of  the  rules  of  law. 

The  question,  however,  in  all  these  cases,  generally 
has  been  a  question  of  construction,  or  rather  a  question 
of  fact  arising  out  of  the  constructiqn,  whether  there 
has  been  an  entire  letting  or  parting  with  the  possession 
of  the  ship  for   given  purposes,    so  that,  during  that 
time;,  the,  owner  has  no  efficient   controul,    but   the 
charterer  has  the  full  disposition  of  the  ship:  or,  in 
other  words,  to  use  the  language  of  Lord  Chief  Justice 
Gibbs  in  Tate  v«  Meek,   whether  the  delivery  of  the 
cargo  and  the  payment  of  freight  are  to  be  considered 
as  concomitant  acts.     When  the  &ct  is  ascertained,  the 
legal  result  is  clear.     Now,'  when  this  distinction  of  fisict 
is  attended  to,  the  cases  may  all  be  explained,  I  won't 
say  reconciled  ;    because  various  Judges,    at  difierent 
times,  have  given  a  different  construction.     If  all  had 
agreed,  the  same  result  would  have  followed ;  because, 
in  looking  through  all  the  cases,  I  uniformly  find  that 
all  agree  that  it  is  only  upon  the  entire  and  absolute 
parting  with  the  possession  and  controul  of  the  ship, 
that  the  charterer  is  to  be  considered  as  owner  jnv  hdc 
vice.       Thus,    in    Vallejo  v.    IVheeler,    the   charterer 
(whether  rightly  or  not)  was  to  be  treated  as  owner ; 
and  then  all  agree,   as  was  considered  by  Lord  Chief 
Justice  Abbott  in  SaviUe  v.  Campion,  that  all  the  duties 
rights,  and  privileges  of  owner  attached  upon  him  in  a 

question 


IN  THE  1st  &  2d  Years  of  GEO.  IV. 


435 


question  of  barratry ;   and  there  is  a  great  difference 
between  cases  of  barratry,   especially  where  (as  in  that 
case,  as  well  as  in  that  otSoares  \.  Thornton,  afterwards 
in   this  Court)    the  great  question  was,   whether  the 
charterer  was  so  far  owner  as  to  prevent  him  from  being 
defrauded  of  the  benefit  of  his  insurance  by  the  barra- 
trous conduct  of  the  original  owner.     So,  in  the  case  of 
The  Trinity  House  v.  Clark,  the  Court  considered  the 
crown  as  actual   temporary  owner,    from   the  nature 
of  the  charter-party,  which  was   not  for  any   specific 
voyage,  but  for  various  duties  and  stations,  all  to  be 
r^ulated  as  the  exigency  of  the  public  service  might 
require,   granting  the  ship  and  letting  it  to  hire  and 
freight,    which,   says    Lord   Ellenborough,  are  proper 
words  of  lease,  and  would  pass  the  possession.     *'  From 
all  which  expressions  in  the  instrument  (said  his  Lord- 
ship), and  from  the  nature  of  the  service  stipulated  for^ 
which   is   of   the   utmost   importance,    and  might    be 
delayed,  and   even   frustrated,   if  the   crown  was  not 
authorised  to  take  possession  of  the  ship  to  secure  its 
immediate  execution,  but  was  left  to  a  bare  action  of 
covenant  against  the  proprietors  of  the  ship,  if  they  were 
to  refuse  to  permit  their  ship  to  sail,  it  is  contended 
that  the  crown  had  an  executed  right  of  possession  in, 
and  was  legally  and  actually  possessed  oi^  the  ship,  and 
owner  thereof,  within  the  meaning  of  these  charters^ 
during  the  period  in  which  the  services  were  performed, 
which  gave  rise  to  these  claims."  —  "  It  is  evident  that 
the  service  contracted  for  is  of  the  highest  importance 
to  the  country,  and  that  its  most  valuable  interests  may 
depend  upon  the  immediate  execution  of  such  service, 
as  this  charter-party  authorises  the  crown  to  require, 
and  the  proprietors  of  the  ship  agree  to  perform.  What- 
ever construction  of  the  contract  enables  the  crown  to 
enforce  a  prompt  obedience  to  its  terms,  must  be  most 
agreeable  to  its  spirit  and  intent.     If  the  proprietors  of 
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the  ship,  from  whatever  motive,  were  aatborised  to 
insist  that  the  officers  of  the  crown  had  no  right  to  enter 
the  ship,  but  were  driven  to  their  action  on  the  breach 
of  the  contract,  mfinite  and  irreparable  mischief  might 
be  done  to  the  public  service  by  the  delay." 

Now,  let  us  look  to  the  covenants  in  the  pretoit 
charter-party,  all  of  which,  in  my  mind,  are  perfectly 
inconsistent  with  the  notion  that  the  ship  was  actually 
parted  with  by  the  original  owner. 

It  is  true,  in  the  outset,  the  owner  states  he  has 
granted  atid  to  freight  let,  and  that  the  freighter  haih 
hired  and  to  freight  taken  ;  but  these  instruments  are 
all  to  be  taken  together,  and  we  are  to  see  whether, 
upon  the  whole,  the  parties  intended  to  part  with  the 
possession.  These  words,  or  nearly  the  same,  are  to  be 
found  in  Yates  v.  Bailston ;  and  yet  it  was  held,  in  that 
case^  that  there  was  a  parting  with  the  ship. 

In  Morgan fdem,  Dowding,  v.  BisseU{a\  it  is  said, 
^^  When  the  party  enters  into  that,  which  on  the  face  of 
it  appears  to  be  an  agreement,  though  there  are  words 
of  present  demise ;  yet,  if  you  collect  on  the  face  of  the 
instrument  the  intent  of  the  parties  to  give  a  future 
lease,  it  shall  be  an  agreement  only."  And  in  Soares  v. 
Thornton  (i),  Lord  Chief  Justice  Gibbs  sajrs,  "  The 
words  let  to  freight  I  pay  no  regard  to."  The  truth  is 
this,  these  words  are  strong,  when  coupled  with  other 
circumstances  in  the  instrument,  to  show  the  intent ; 
but  they  are  by  ho  means  conclusive. 

The  owner  provides,  that  the  ship  shall  be  <<  well 
manned,  tackled,  apparelled,  and  furnished  for  the 
voyage  hereinafter  mentioned ;"  and  that '  "  the  master, 
&c  is  to  receive  and  deliver  the  goods."  How  could  he 
receive  but  into  the  owner's  possession ;  and  how  could 
lie  deliver  out,  if  the  goods  were  not  in  his  possession  ? 


(a)  3  Taunt,  6$. 
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These  covenants  would  be  perfectly  nugatory  if  the 
freighter  had  the  entire  possession  of  the  ship ;  for, 
then,  he  would  receive,  stow,  and  deliver,  as  and  when 
he  pleased.  ^^  The  ship's  boats  to  be  assisting,  properly 
manned,  provided  no  impediment  is  thereby  to  be  made 
in  carrying  the  exclusive  operations  or  duties  of  the 
ship."  What  duties  of  the  ship  could  be  inconsistent 
with  those  of  an  absolute  owner  jE?ro  kdc  vice  ?  Notice, 
too,  is  to  be  given  to  the  freighter's  agents  of  the  time  of 
loading,  —  treating  him  and  the  ship  owner  as  distinct 
persons. 

The  mode  of  payment  too  is  material,  evidently 
showing  the  payment  and  delivery  to  be  concomitant 
acts:  nay,  stronger  than  concomitant  acts;  for  the 
delivery  of  the  bills  was  to  precede  the  delivery,  viz.  at 
two  months'  date  from  the  day  the  ship  was  reported  at 
the  custom-house.  And  this  fact  differs  this  case  from 
that  of  Crawshay  v.  Homfiray{a\  where  the  payment 
was  to  be  long  antecedent  to  the  delivery;  and,  there- 
fore, there  couid  be  no  lien. 

The  case,  for  we  are  not  left  to  infer  Jt,  finds  that 
WiUiatn  Wilson^  and  the  crew  of  the  Ann,  were  hired 
and  employed  to  navigate,  and  that  the  ship  was  navi- 
gated a/  the  owner* s  expense. 

Under  all  these  circumstances,  I  cannot  bring  myself 
to  think  that  the  owner  here  had  given  up  the  controul 
of  his  ship ;  and,  as  it  seems  to  me,  my  opinion  is  well 
borne  out  by  a  vast  variety  of  cases. 

Xhe  case  of  Tate  v.  Meekj  decided  in  this  Court, 
appears  to  be  almost  in  point.  It  is  true,  the  words 
^^  let  to  freight"  are  not  to  be  found  in  that  case;  and  I 
have  endeavoured  to  shew  that  these  words  are  not  con- 
clusive to  show  that  the  owner  has  given  up  all  controul 
over  the  ship,  if  it  can  be  shown  from  the  rest  of  the. 
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other  respects  it  is  decisive.  In  YaUs  v.  BaiUan  the 
words  *^  let  to  freight*'  are  to  be  found,  and  yet  the 
same  construction  prevailed;  and  so  also  in  Yaiegr, 
Mennelly  though,  in  the  latter  case,  these  words  are  nol 
to  be  found. 

Since  those  cases  were  decided,'  the  case  of  Sauillr 
V.  Campion  has  arisen  in  the  Court  of  King^s  Bendi  ^ 
and  every  word  of  Lord  Chief  Justice  Abbotfs  opinion 
bears  strongly  upon  the  present  case.  In  that  case  there 
were  no  words  of  letting ;  but,  it  was  contended,  that 
there  need  not  be  express  words  of  demise^  but  that  any 
words  plainly  showing  that  the  one  party  is  to  give  up 
to  the  other,  and  the  other  to  take  and  hold  possession 
for  a  definite  time,  are  sufficient  to  constitute  a  lease ; 
and  this,  said  his  Lordship,  is  true.     ^*  But  (he  con- 
tinues), on  an  attentive  consideration  of  the  charter- 
party  in  the  present  case^  we  find  nothing  either  in  its 
language  or  in  its  object,  which  imports  that  the  mer- 
chant charterer  was  to  have  the  possession  of  the  ship. 
The  whole  instrument  contains  matter  of  contract  and 
covenant    only.''       Lord    Chief  Justice  Abbott    then 
reviews  the  contract,  in  which  is  a  special  clause  pro- 
viding that  the  freighter  may  appoint  a  supercai^  to 
take  upon  him  the  authority  of  the  commander  in  the 
stowage  of  the  cargo;    but  not  to  interfere  with  the 
duties  of  the  commander  in  any  other  manner,  with- 
out his  leave ;  and,  afler  piany  observations,  all  tending 
to  show  that  it  was  not  intended  that  the  freighter 
should  have  possession  of  the  ship,  he  confirms  the  case 
of  Tate  V.  Meek. 

The  case  of  Bohtlvngk  v.  Ir^lis  {a)  is  not  immaterial 
in  the  present  enquiry.  There  it  was  held,  that  where 
a  ship  was  chartered  for  a  voyage  to  Russia,  and  to 
bring  goods  home  from  the  charterer's  correspondent 
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bere^  who  accordingly  shipped  the  goods  on  aecoimt^        1^82]. 
md  at  the  risk  of  the  freighter,  and  sent  him  the 
nvoices  and  bills  of  lading  of  the  cargo,  the  delivery  of 
be  goods  onr  board  such  chartered  ship  did  not  preclude 
he  right  of  the  consignor  to  stop  the  goods  while  in 
ransUu  on  board  the  same  to  the  vendee,  in  case  of 
lis  insolvency  in  the  mean  time  before  actual  delivery, 
my  more  than  if  they  had  been  delivered  on  board  a 
jeneral  ship  for  the  same  purpose.     Now,  why  was  it 
io  held  ?     Because  the  owner  had  not  parted  by  such 
charter  with  the  controul  of  his  ship»      If  he  had,  a 
Idivery  on  board  such  a  ship  to  the  use  of  the  vendee 
of  the  goods  and  charterer  of  the  ship,  the  owner,  pro 
hdc  vicey  would,  as  was  attended,  have  prevented  the 
owner  of  the  goods  from  exercising  his  right  to  stop  in 
transitu.     But  Mr.  Justice  Lawrence^  in  delivering  the 
<q)inion  of  the  Court,   says  that  the  vendee  had  no 
controul  over  the  ship,  and  had  merely  contracted  with 
the  master,   to  employ  his  ship  in  fetching  goods  for 
him.      I  may,   perhaps,   be  supposed  to  run  in  my 
(^pinion  counter  to  "Fcftder  v.  Kymer  (a),  quoted  by  Mr. 
Justice  Lcmrence.     But  that  case  states  the  very  distinc* 
tion  on  which  I  form  my  opinion  ;^  for,  in  that  case, 
there  was  a  letting  of  the  ship  for  a  term  of  years  to  the 
bankrupts,  they  finding  stock  and  provisions  for  the 
ship,  and  paying  the  master,  during  which  time  they  were 
to  have  the  entire  disposition  of  the  ship,  and  the  complete 
controul  over  her. 

It  is  supposed,  that  the  decision  which  I,  for  one^  pur- 
pose to  make,  is  in  direct  contradiction  to  the  opinion 
of  this  Court  in  Hutton  v.  Bragg^  in  which  I  myself 
concurred.  I  certainly  did  concur  in  the  judgment 
there  given ;  but  I  hope,  if  I  discover  that  I  have  at  any 
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1821.  time  erred  in  judgment,  I,  in  common  with  my  JjorA 
Chief  Justice,  who  has  so  well  expressed  himself  on  the 
point,  and  my  Brothers,  shall  have  the  manliness  with 
cheerfulness  to  avow  my  error.  I  am  sure,  if  I  do  not, 
my  conscience  will  be  ill  at  ease.  Whether  my  present 
opinion  is  counter  to  that,  it  is  not,  therefore^  my  pre- 
sent business  to  enquire;  but  of  this  I  am  quite  satisfied, 
that  the  opinion  there  delivered  by  Lord  Chief  Justice 
GibbSf  Lord  Chief  Justice  Dallas^  and  myself  proceeded 
upon  the  notion  that  there  was  an  entire  letting  and 
parting  with  the  possession  of  the  ship ;  and  then  it  &lls 
within  the  principle  of  the  rule  which  I  stated  in  the 
outset.  That  this  was  so  in  all  our  opinions  is  dear 
from  our  decision  in  Tate  v.  Meek  so  shortly  afterwards, 
when  the  case  of  Hutton  v.  Bragg  was  fiilly  under  oar 
consideration ;  and  this  struck  the  mind  of  the  Lord 
Chief  Justice  Abbott  in  giving  judgment  in  SaviUer* 
Campion^  for  his  lordship  says,  <^  The  case  of  Hutten  v. 
Bragg  was  in  terms  of  letting  to  hire."  Whether  that 
case  was  well  or  ill  decided  is  not  for  me  to  say, 
(properly,  I  am  sure  it  was  intended  to  be)  but,  upoD 
this  case,  I  am  satisfied  (though  not  so  perfectly  as 
I  should  be,  if  I  had  the  good  fortune  to  concur  with 
his  lordship)  that  the  Plaintiffs  are  not  entitled  to 
recover. 

BuRROUGH  J.  Before  I  give  my  opinion  on  the 
main  point  in  this  case,  I  have  some  observations  to 
make  on  some  other  mattei*s  which  have  arisen  in  the 
course  of  the  argument. 

First,  I  think,  that  if  a  lien  ever  existed,  it  has  not 
been  divested  by  means  of  any  thing  in  the  charter*party 
coupled  with  the  acts  stated  in  the  case.  The  stipulated 
freight  was  to  be  paid  by  bills,  one  quarter  of  it  by  a  good 
bill  or  bills,  on  a  right  delivery  of  the  cargo  at  Nevh 
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ship's  report  inward,  in  the  port  cX  London.  v. 

The  first  bills  were  given,  but  dishonored  by  the  bank-  Lewis. 
rapt  when  they  became  due,  on  the  26th  of  August^ 
1815.  The  second  set  of  bills  were  never  given,  nor 
were  any  tendered.  As  to  this,  the  first  act,  the  giving 
or  tendering  these  bills,  was  to  be  done  by  the  freighter 
or  his  agents.  This,  therefore,  does  not  affect  the  De-> 
fondant's  case. 

In  the  next  place,  the  lien  has  not,  I  think,  been  di- 
vested, by  a  delivery  of  the  cargo ;  for,  on  the  day  the 
ship  was  reported  at  the  Custom-house,  and,  conse- 
quently, before  any  delivery,  the  Defendant  gave  notice 
to  the  directors  of  the  West  India  docks,  not  to  deliver 
the  goods  without  the  orders  of  Messrs.  Harrison  and 
Beiis^  who,  afterwards,  under  the  Defendant's  employ- 
ment, received  the  freight  from  the  consignees  of  the 
goods. 

It  has  been  urged,  that  the  person  who  put  the  goods 
on  board  at  Demarara^  (on  which  this  freight  arose) 
were  strangers  to  the  charter-party.  In  answer  to  this, 
I  am  of  opinion,  that  they  cannot  be  so  considered :  for, 
the  goods  to  be  shipped  on  board  at  Demarara^  were  by 
the  charter  to  be  such,  as  the  freighter  or  his  agents 
should  send.  The  shipper  of  these  goods,  therefore,  must 
be  taken  to  have  acted  under  the  authority  of  the 
freighter,  and  must  be  deemed  to  have  notice  of  the 
charter-party  and  its  contents. 

As  to  tlie  main  point,  it  appears  to  me  that,  in  for- 
mer cases  of  this  kind,  too  much  stress  has  been  laid  on 
a  supposed  analogy  between  the  words  ^^  hath  granted, 
and  to  freight  let,"  and  ^*  bath  taken  to  freight,"  in 
charter-parties ;  and  the  words,  ^*  hath  granted  and  to 
farm  let,  &c."  in  leases  of  land  and  houses. 

When 
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1821.  When  the  nature  of  the  transaction,  and  the  words 

of  the  charter-party  are  considered,  I  am  of  opinion 
that  the  construction  contended  for,  namely,  that  the 
possession  of  the  ship  passed  to  the  charterer,  cannot  be 
supported. 

The  words  are  **  hath  granted  and  to  freight  let,  iud* 
What  then  was  the  object  in  view?  It  was  to  engage 
the  use  of  such  parts  of  the  ship,  as  are  used  for  the 
stowage  of  goods,  and  not  to  put  the  owners  of  the 
ship  out  of  possession  of  the  ship,  which  possession  they 
actually  had  by  their  master  or  commander ;  and  die 
mariners  hired  and  employed  by  them.  The  words  of 
the  charter-party,  shew  this  to  have  been  the  intention, 
and  there  appears  to  me  to  be  no  reason  for  extending 
the  construction  farther,  except  it  be  for  the  purpose 
of  depriving  the  owners  of  their  lien. 

As  to  leases  of  lands  and  houses,  their  nature  and 
object  are  very  different.  There,  the  one  party  takes 
the  land  or  house  for  the  purpose  of  occupation ;  the 
land  he  takes  to  cultivate,  the  house  he  takes  for  his 
actual  residence,  and  it  is  necessary  in  both  cases  that 
he  should  have  exclusive  possession. 

After  the  case  of  Hutton  v.  Bragg,  the  cases  of  Yaies 
and  others  v.  Bailston,  the  same  against  MenneU  and 
others,  and  Tate  v.  Meek,  came  on  to  be  tried  before 
me  at  GuildhalL  On  its  being  stated  by  my  Brother 
Lens,  that  the  case  of  Huiton  v.  Bragg  was  not  satis- 
fiu:tory,  I  remember  to  have  said,  that  had  I  been  in 
Court  when  the  latter  case  was  decided,  I  thought  I 
should  have  agreed  in  the  judgment  there  given.  But, 
I  have  been  since  necessarily  drawn  to  consider  that  case 
with  attention :  I  confess,  I  think  that  it  is  not  law ; 
and  I  am  now  persuaded,  that  the  true  construction  of 
the  charter-party,  (connecting  the  object  of  it,  and  the 
language  of  it  throughout,)  is  such,  that  it  has  not  the 

2  effect 
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effect  of  passing  the  possession  of  the  ship  to  the 
freighter.  The  consequence  is  that,  in  my  (pinion,  the 
Defendant  is  entitled  to  judgment. 

Richardson  J.  I  am  of  the  same  opinion.  By  the 
law  of  Efigland  and  of  all  commercial  countries  the 
owner  of  a  ship  has  a  lien  on  the  cargo  for  his  freight ; 
and  this  doctrine  is  laid  down  in  many  well  known 
books  of  authority.  Agreements  may,  undoubtedly,  be 
entered  into  by  which  the  owner  may  consent  to  relin- 
quish this  right,  but  the  mere  circumstance  of  his  enter- 
ing into  an  agreement  touching  the  mode  in  which  he 
shall  be  paid  for  freight,  will  not,  of  itself,  divest  him  of 
his  right  to  lien ;  that  can  only  be. excluded  by  express 
terms,  and  there  are  no  such  terms  in  the  present  char- 
ter-party. The  questions,  then,  that  arise  in  this  case, 
are  two.  First,  whether  the  owner's  lien  has  been  ex- 
duded  by  the  terms  of  the  charter-party  which  he  has 
signed ;  secondly,  whether  there  is  any  difference  in 
the  case,  on  the  ground  that  the  defendant  has  de- 
livered the  homeward  cargo,  and  has  received  the 
freight  upon  the  bills  of  lading,  which  freight  is  dif- 
ferent from  that  due  upon  the  charter-party  ? 

On  the  first  point,  the  case .  of  Hutton  v.  Bragg 
presents  a  difficulty.  However,  I  do  not  think  it  neces- 
sary to  deny  the  principle  laid  down  in  that  case,  but  only 
the  application  of  the^  principle.  It  is  quite  clear,  that 
decision  turned  on  the  assumption  that  tlie  owner,  by  the 
terms  of  the  charter-party,  had  parted  with  the  posses- 
sion of  his  vessel;  and,  certunly,  cases  may  arise  in  which 
such  a  transfer  may  take  place :  as  if  the  owner  were 
to  demise  a  ship  for  a  term  of  years,  and  the  charterer 
were  to  have  the  appointment  of  master  and  mariners, 
and  incur  the  expense  of  wages  and  repairs ;  but  such 
ia  not  the  usual  course  of  proceedings  in  the  mercantile 

world 
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1821.  world,  nor  is  such  the  common  form  of  charter-parties, 
which,  though  they  sometimes  vary  in  form,  have^  in 
general,  no  other  object  than  to  lend  the  use  of  the 
ship.  In  HutUm  v.  Bragg,  however,  the  Court  relied 
on  the  words  of  demise  in  the  charter-party,  that  the 
owner  "  had  let  to  freight,"  and  the  charterer  '<  had 
taken"  the  ship ;  and,  if  it  had  been  the  intention  of  the 
parties  that  the  entire  possession  of  the  ship  should  pass 
from  the  one  to  the  other,  those  words  would  have 
been  material.  That  they  are  not  conclusive  to  pass  the 
possession,  appears  from  the  case  of  Yates  v.  Bailsion  de- 
cided by  the  same  judges  who  decided  Hution  v.  Bragg. 
I  am  aware  that  in  Yates  v.  Railston  there  were  material 
circumstances  which  distinguish  it  from  Hutton  v.  Bragg* 
For  instance,  in  Yates  v.  Railston  the  bills  of  lading 
refer  to  the  charter-party ;  but,  if  the  words  ^^  grant 
and  let"  pass  the  possession,  those  other  circumstances 
could  not  countervail  them. 

The  cases,  then,  show,  that  words  of  demise, 
though  material,  are  not  decisive  on  the  question  of 
possession;  and,  in  the  case  of  The  Trinity  House  ▼• 
Clark,  the  right  of  possession  was  held  to  result  rather 
from  the  nature  of  the  service  in  which  the  vessel 
was  to  be  engaged,  than  from  the  terms  of  the  charter- 
party  by  which  she  was  let  to  hire.  It  seems,  therefore^ 
that^  in  the  present  instance,  the  question  must  turn  en- 
tirely upon  what  was  the  intention  of  the  parties  as  it  is 
to  be  collected  from  the  whole  of  the  instrument  taken 
together :  that  is  the  case  also  in  demises  of  land,  which 
may  take  place  or  not  take  place  either  with  or  withont 
apt  words  of  demise,  as  shall  appear  from  the  whole  of 
the  instrument  to  have  been  the  intention  of  the 
parties. 

Before  I  examine  the  nature  of  the  charter-party  now 
in  dispute,  I  must  observe  with  regard  to  the  cases  of 

VaOgo 
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VaUgov.  WheeleTy  s,ndSoaresv.  ThorrUofij  that  the  re-        1821. 
suit  of  those  deckions  is  no  more  than  that,  in  respect  of 
the  ofiaice  of  barratry,  the  freighter  may  be  deemed 
ship-owner ^ro  hoc  vke^  whether  thete  be  wordsof  demise 
in  the  contract  between  him  and  the  owner  or  not    But 
those  cases  do  not  at  all  a£Pect  the  question  of  possession, 
while  the  cases  of  Yates  v.  Railstonj  Tate  v.  Meek^  and 
SaoUk  V.  Campion^  have  established  that,  with  or  without 
words  of  demise,  the  possession  may  remain  in  the 
ship-owner,  for  the  purposes  of  lien.      Here,  then,  I 
shall  refer  to  the  terms  of  the  present  charter-party, 
in  order  to  ascertain  that  intention.    Now,  though  the 
instrument  sets  out  with  general  terms  of  demise,  yet 
every  subsequent  provision  is  inconsistent  with  those 
terms.     The  freighter  is  to  send  the  mods  along-sidef 
the  lOaster  is  to  receive  and  properly  stow  them  on 
board,  and  deliver  the  cargo  Jram  along-side  to  the 
agents  or  assigns  qf  the  freighter ;  so  that  the  owners  of 
Ae  goods  are  not  so  much  as  to  enter  the  ship.    The 
boats  arc  to  assist  the  freighter,  but  not  to  the  inter« 
mption  of  the  regular  duties  of  the  ship.    The  ship- 
owner might,  if  he  liked  it,  have  sailed  himself  as  master, 
and   the  master's  possession  was  in  effect  that  of  the 
ship-owner,  so  that  the  possession  thus  remaining  in  him, 
there  is  nothing  to  exclude  the  general  law  which  gives 
him  a  lien  on  the  cargo  towards  the  amount  of  his 
freight. 

Upon  the  second  question  it  is  not  necessary  to  h  Id 
that  the  goods  of  strangers  are  liable  for  all  the  freight 
due  on  the  charter-party,  exceeding  the  freight  men- 
tioned in  the  bills  of  lading.  It  is  true,  that,  according 
to  the  decision  in  Paul  v.  Birchj  the  owner  has  not  a 
lien  on  the  goods  mentioned  in  the  bills  of  lading  for  all 
his  freight  due  on  the  charter-party,  but  he  is  entitled 
to  the  freight  on  the  bills  of  lading,  in  preference  to  the 

Vol.  II.  li  freighter; 
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188K  ^      fre^hter;  and,  in  the  present  instancei  the  owner  hfi 
neither  asked  nor  received  more  than  was  doe  from 
each  consignee,  for  the  conveyance  of  his  goods.     The 
owner  has  a  lien  on  the  goods  mentioned  in  the  htUs  of 
lading,  as  a  security  for  his  freight  due  on  charter-partf, 
to  the  extent  of  the  freight  on  the  bill  of  lading.    Btrty 
it  has  been  said,  that  his  lien  on  the  goods  was,  at  att 
events,  lost  by  the  delivery  of  them  to  the  consignees. 
Undoubtedly,  if  a  party  loses  possession  of  the  artide 
on  which  he  has  a  lien  without  enforcing  payment  of 
his  demand,  his  lien  must  cease  to  have  existence.    Here 
the  owner  was  bound  to  deliver  the  goods  on  the  pay« 
ment  of  that  freight  being  made;  if,  then,  he  had  a 
lien  on  the  goods,  and  was  bound  to  deliver  them  on 
the  sum  being  paid,  to  the  amount  of  which  his  lien 
extended,  it  would  be  absurd  to  deprive  him  of  At 
very  sum  obtained  by  the  assertion  of  his  right  to  a  lien; 
as  he  had  a  lien  to  the  amount  of  the  freight  due  aa 
the  goods,  he  had  a  right  to  retain  the  money  received 
in  respect  of  that  freight,  and  it  seems  to  me^  tberefinre^ 
that  there  must  be  Judgment  for  the  Defendant. 

Judgment  for  the  Defendant  accordingly* 


IK  THE  IST  &  2d  Years  or  GEO.  IV.  447 

1S2I. 

Francis  Gunton  v.  Nurse.  Feh.  ;• 

TPROVERforafilly.  Lt/neshad  sued  Benjamin  Gunton  jf^^^^^  -^ 

in  trespass  for  taking  away  a  filly.    Benjamin  Gunton  trespass  for 
jortified  that  the  filly  belonged  to  his  brother  JV-amnV  Gun-  3^°^^^"^  * 
ion^  and  that  he,  Benjamin^  took  the  filly  by  his  brother's  that  the  fitly 
command.     At  the  trial,  a  verdict  was  found  for  Lynes^  belonged  to  C, 
with  25/.  damages,  subject  to  the  award  of  Nttrse^  one  of  y^  q*^  ^^^^ 
the  jurymen,  to  whom  the  filly  was  delivered  witli  the  mand,    Ver- 
consent  of  Lynes  and  Francis  Gunton^  in  order  to  be     ?\  ^     * 
kept  by  him  till  she  shed  her  coat,  when,  if  a  scar  should  subject  to  an 
appear  near  her  shoulder  on  the  off  side,  the  verdict  award  by  D., 
for  lA/nes  was  to  stand ;  if  no  scar  appeared,  a  verdict  ^\y  ^^  ^^^ 
was  to  be  entered  for  Benjamin  Gwiton.    These  were  v«red  with  the 
the  terms  of  the  order  of  Nisi  Prius.  under  which  the  *^^"*^^  ?  '^• 

'  and  Cy  m  or« 

parties  submitted  to  arbitration.  der  that  D. 

On  the   26th  JJfav,  1819,   when  the  filly  had  shed  '"1?'''.  deter. 

f\.  ,  .  .         1  inine,in  agiven 

her  coat.  Nurse  made  his  award,  statmg,  that  there  was  time,  whether 

a  scar  near  the  shoulder  of  the  filly,  on  the  offside,  and  ^^®  ^'y  was 

ordered  the  verdict  for  Lj/nes  to  stand,  but  did  not  de-  certain  scar  •  * 

liver  the  filly  to  any  one.      On  the  6th  June  following,  in  case  the  scar 

Francis  Gunton  demanded  the  filly  of  Nurse,  who  refused  •J''"'^  *PP^f  • 

''  the  verdict  lor 

to  deliver  it.   In  a  month  afterwards,*  the  filly  not  having  ^f.  to  stand. 

been  delivered,  Francis  Gunton  commenced  the  present  -^^  ^7  ^^ 

action  of  trover  against  Nurse,  which  was  tried  before  ^j^^  siax^ 

Dallas  C.  J.,  Norfolk  summer  assizes,  1820,  where,  on  that  the  scar 

the  before  mentioned  facts,  the  jury  found  a  verdict  for  ^*^  >PP«^red, 

"     ''  and  ordered 

Francis  Gunton,   and  leave  was  granted  to  Nurse  to  the  verdict  to 
move  to  set  this  verdict  aside,  and  enter  a  nonsuit.     Ac-   '^^"^    ^^" 

days  after,  C. 

demanded  the 
filly  of  A,,  who  refused  to  deliver  it ;  a  month  after^'ards  C.  sued  D,  in  trover  for 
the  filly  :  Held,  that  this  detentbn  of  the  filly  by  /).  did  not  amount  to  a  coii- 
Tcrsion. 

I  i  2  cordingly. 
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cordingly,  ia  the  last  term,  Vaughan  Seijt.  having  ob- 
tained a  rule  nisi  to  that  effect, 

Blosset  and  Taddy  Serjts.  now  showed  cause  on  the 
ground,  that  though  the  filly  had  been  delivered  to  Nune 
witli  Francis  Guntoti^s  consent,  yet  it  had  been  delivered 
for  a  particular  purpose,  which  purpose  having  been 
effected  on  Nurse^s  making  his  award,  he  hecsanejiaictui 
qfftcioj  had  nothing  more  to  do  with  the  filly,  and  had 
no  right  whatever  to  detain  it.  That,  under  these  cir« 
cumstances,  the  refusal  to  deliver  the  filly  on  Francis 
Gunion\  request  was  a  complete  conversion.  Fronds 
Gunton  being  the  party  really  interested  in  the  filly, 
though  Benjamin  Gunton  had  been  the  nominal  De- 
fendant in  the  former  action,  the  verdict  in  which  had, 
together  with  the  award,  entitled  Lynes  to 252.  damages; 
but  neither  of  them  invested  him  with  any  title  to  the 
filly,  which,  it  was  but  reasonable,  Francis  Gtmtm 
should  have,  as  he  was  now  bound  to  pay  the  25/.,  and 
it  could  never  be  intended  Li^nes  should  have  the  25L 
and  the  filly  too. 


Vaugfian  Serjt.  in  8up[K>rtof  the  rule,  contended  that, 
under  the  very  doubtful  circumstances  attending  the 
property  in  this  filly,  the  fact  of  the  arbitrator  having 
detained  it  for  five  or  six  weeks  after  making  his  award, 
did  not  amount  to  a  conversion ;  he  ought  to  be  allowed 
a  reasonable  time  to  consider  how  he  should  act,  and, 
at  all  events,  the  demand  should  have  been  made  by 
Benjamin  Gunton^  the  Defendant  in  the  first  action,  or 
under  his  authority. 

Dallas  C.  J.      Tlie  only  question  is,  whether  the 
Defendant  has  been  guilty  of  any  unlawful  conversion, 
and  this  is  an  application  which  ought  not  to  be  fiivoured 
in  law  or  justice.     Arbitrators  would  be  placed  in  a  dan- 
gerous 


IN  THE  1st  &  2d  Years  of  GEO.  IV. 


449 


gerous  situation^  if  they  were  liable  to  actions  of  trover 
after  they  had  decided  according  to  the  best  of  their 
judgment.  (Here  liis  Lordship  stated  the  factsof  the  case.) 
In  the  strictest  sense  of  the  order  of  reference,  the  arbi- 
trator, after  deciding  on  the  26th  of  May^  that  the  filly 
belonged  to  Zynesj  could  never  be  called  on  to  deliver  it 
to  Francis  Gunton^  the  present  Plaintiff.  If  either  of 
the  Guntons  were  entitled  to  claim  tlie  filly,  Benjamin 
was  so  entitled,  who  was  the  Defendant  in  the  preced- 
ing action,  and  liable  to  pay  the  damages ;  and  it  does 
not  appear  that  Francis  Gunton  ever  applied  in  the  name 
or  with  the  authority  of  Benjamin^  so  that,  as  against 
Francis,  the  arbitrator  could  in  noway  be  charged  with 
a  conversion^ 

Park  J.  I  am  happy  to  concur  in  the  opinion  just  de- 
livered, because,  if  the  Court  were  to  come  to  another 
conclusion,  their  decision  would  have  a  tendency  to  dis- 
courage  the  recourse  to  the  useftil  domestic  forum  of  arbi- 
tration. I  shall  confine  myself  to  the  question,  whether  the 
Defendant  unlawfully  converted  the  filly  or  not,  and  the 
period  we  must  look  to,  in  order  to  answer  the  question, 
is  the  6th  oijune;  when,  on  a  demand  being  made  by 
one  of  the  Guntons,  the  arbitrator  having  refiised  to  de- 
liver the  filly,  must,  in  effect,  be  taken  k>  have  said, 
**  I  cannot  deliver  the  filly,  because  there  is  an  award 
which  seems  to  conflict  with  your  claim."  This  is  no 
conversion,  but  the  result  ofa  reasonable  hesitation  in  a 
doubtfiil  matter,  and,  as  it  is  not  suggested  that  the  arbi- 
trator was  not  acting  honajide,  he  is  entitled  to  all  the 
protection  the  law  can  afford  him. 


1621. 


Gunton 
Nurse. 


BuRROUGH  J.  The  arbitrator  was  not  bound  to 
deliver  the  filly  to  Francis  Gunton,  who  was  no  party  to 
the  former  action ;  his  refusal,  therefore,  does  not  amount 

to  a  conversion. 

I  i  3  Richard- 
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Richardson  J.  The  only  qnestion  is,  whether  what 
passed  on  the  6th  of  Jun^amoanted  to  a  conversion.  The 
Defendant  ought,  perhaps,  to  have  delivered  the  filly  to 
Benjamin  Gtmtan ;  but  it  does  not  appear  that  there  was 
any  request  by  Benjamnj  or  that  Francis  afterwards 
made  another  request,  armed  with  BenjamitCs  author!^* 
There  was  no  refusal  to  deliver  to  the  &mily  of  the 
GimtonSf  but  only  to  Francis  Gunton  alone. 

Rule  absolute. 


Feb.  8. 


Thomson  v.  Adams. 


Under  a  bill  of 
Uding,  by 
which  goods 
were  to  be  de- 
livered «*  to 
•7.  wf .,  nett  pro* 
ceedf  paid  to 
H.  T,f  as  per 
advicey  or  to 
his  assignsy  he 
or  they  paying 
freight  for  the 
said  goods  as 
per' charter- 
party;"  Held, 
that  the  freight 
was  to  be  paid 
by  J.  A,y  and 
that  H.  r.  was 
only  entitled  to 
what  remained 
after  such  pay- 
ment. 


T)  Y  a  bill  of  lading,  certain  oranges  were  to  be  d^ 
livered  **  to  Mr.  John  Adanii^*  (the  Defendant)  '^nett 
proceeds  paid  to  Hugh  Thomson^  Esq.,"  (the  Plainti£^) 
'^  as  per  advic^  or  to  his  assigns,  he  or  they  paying 
freight  for  the  said  goods  as  per  charter-party •"  The 
Defendant  sold  the  oranges,  but  the  freight  and  other 
charges,  amounting  to  more  than  the  sum  received  on 
the  sale,  he  paid  nothing  over  to  the  Plaintifi^  who^ 
contending  that,  under  the  above  bill  of  lading,  the 
freight  was  to  be  paid  by  him  the  Plaintiff,  sued  the 
Defendant  for  the  money  received  on  the  sale.  At  the 
trial  before  Dallas  C.  J.  {London  Sittings  after  Michael' 
mas  term  last,)  the  jury  found  a  verdict  for  the  Plaintiff 
the  learned  Judge  reserving  it  to  the  Defendant  to 
move  to  set  aside  this  verdict,  and  enter  a  nonsuit 

Fatighan  Serjt.  having,  on  a  former  day,  obtained 
a  rule  nisi  accordingly,  on  the  ground  that,  under  this 
bill  of  lading,  the  Plaintiff  was  not  entitled  to  the  nett 
proceeds  of  the  oranges,  till  the  freight  bad  been  paid 

by 
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by  the  Defendant,  who,  as  consignee,  was  liable  to  be 
sued  for  it, 

Lens  Serjt.  now  showed  cause  against  the  rule,  and 
contended  that  the  Defendant  was  consignee  only  for 
the  purpose  of  sale^  that  the  PlaintLBT  was  the  person 
really  interested  in  the  oranges,  and  liable  to  pay  the 
freight;  that  the  pronouns  he  or /A^  in  the  bill  of  lad- 
ing could  only,  grammatically  or  legally,  refer  to  the 
last  antecedent,  which  was  Hugh  Thomson. 

Vaughan  contra  was  stopped  by  the  Court. 

Dallas  C.  J.  I  felt  no  doubt  at  the  trial,  and  fed 
none  now;  the  only  question  is,  which  of  these  parties 
is  to  pay  the  freight?  If  the  words  ^^  nett  proceeds  to 
Hugh  Thomson  or  his  assigns"  had  not  been  inserted 
in  the  bill  of  lading,  it  would  have  been  quite  clear, 
that  Adam  must  have  paid  the  freight.  The  effect  of 
those  words  is,  that  the  nett  proceeds  were  to  be  paid 
to  Thompson ;  but  the  nett  proceeds  are  what  remains 
after  freight  and  other  charges  are  paid. 

The  rest  of  the  court  concurring,  the  rule  was  made 

Absolute. 
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William  Spittle  v.  Charles  Lavenoeiu 


Where  wf.  en- 
tered into  and 
signed  an 
agreementy  at 
agent  of  3mt 
and  B.  shortly 
afterwards 
signed  it  with 
thewordsy  **1 
hereby  sanction 
thisagreementy 
and  approve  of 
jI.'b  having 
signed  it  on 
my  behalf:" 
Held,  that  j1. 
was  not  per- 
sonally rf- 
sponsible. 


ASSUMPSIT  on  the  following  agreement:  «  An 
agreement  had,  made,  concluded,  and  agreed  upon 
this  15th  day  of  July  1817,  between  Charles  Lavatder 
oi  Elstax^  in  tlie  county  oi  Bedfbrdj  auctioneer,  as  agent 
for  and  on  the  part  and  behalf  of  Samuel  Randall  of  the 
same  place,  gentleman,  of  the  one  part,  and  William 
Spittle  of  Pinner^  in  the  county  of  Middlesex^  innholder, 
of  the  other  part  First,  the  said  Charles  Lavender^  in 
consideration  of  the  sum  of  15002.  to  be  paid  by  the 
said  William  Spittle^  as  hereinafter  mentioned,  doCh 
hereby,  for  the  said  Samuel  BandaUj  his  heirs,  executors, 
and  administrators,  and  every  of  them,  promise^  by 
these  presents,  that  he,  the  said  Charles  Lavender^  hit 
heirs  and  assigns,  (and  all  and  every  other  person  and 
persons  claiming  or  to  claim  any  right,  titles  or  interest 
under  him  or  any  other  person  or  persons  whomsoever 
of,  in,  or  to  the  hereditaments  and  premises,  hereinafter 
mentioned)  shall  and  will,  at  the  proper  costs  and 
charges  of  the  said  Samuel  Randall^  his  heirs,  exe- 
cutors, administrators,  and  assigns,  on  or  before  the 
4th  day  of  October  next,  make  out  and  produce  a  good 
and  clear  title  to^  and  at  the  costs  and  charges  of  the 
said  William  Spittle^  by  such  conveyances,  ways,  and 
means  in  the  law,  as  he^  the  said  William  Spittle^  his 
heirs  and  assigns,  or  his  or  their  counsel  shall  reasona- 
bly devise^  advise,  or  require,  and  well  and  sufficiently 
grant,  sell,  release,  convey,  and  assure  to  the  said  WU* 
Ham  Spittle^  and  his  heirs,  or  to  whom  he  or  they  shall 
appoint  or  direct,  all  that,  &c.  (setting  out  the  property 
to  be  sold)  with  covenants  to  be  therein  contained,  that- 
the  said  premises,  at  the  time  of  executing  sucli  convey- 
ance, 
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ance,  are  free  from  all  incumbrances  and  demands  what- 
soever, and  all  other  usual  covenants ;  in  consideration 
whereof,  the  said  William  Spittle^  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  doth  hereby  cove* 
nant,  promise^  and  agree  to  and  with  the  said  Charles 
Lavender,  his  heirs,  executors,  and  administrators,  by 
these  presents,  that  he^  the  said  William  Spittle,  his 
heirs,  executors,  or  administrators,  or  some  of  them,  on 
having  such  good  title  made  out  and  produced,  and  the 
said  premises  so  assigned  and  conveyed  to  his  heirs  and 
assigns  as  aforesaid,  shall  and  will,  well  and  truly  pay,  or 
cause  to  be  paid  unto  the  said  Charles  Lavender,  his 
heirs,  executors,  or  administrators,  as  agent  for  the  said 
Samuel  RandaUj  as  aforesaid,  the  aforesaid  sum  of  1500/. 
for  the  same  in  the  manner  following,  (that  is  to  say,  &c) 
but  as  the  conveyance  deeds  will  be  executed  on  the 
4th  of  October  next,  the  said  William  Spittle  is  to  execute 
a  mortgage  of  all  the  aforesaid  premises  to  the  said 
Samuel  BandaU  as  a  security  for  the  sum  of  500/.  Wit- 
ness their  hands  the  day  and  year  first  above  written. 

(Signed)  Charles  Lavender. 

Witness,  &c.  William  Spittle. 

I  hereby  sanction  this  agreement,  and  approve  of 
Charles  Lavender  having  signed  the  same  on  my  behalf. 
(Signed)  Samuel  BandaU/' 

Plea,  nan  assumpsit,  as  to  all  but  150/.  and  a  tender  of 
that  sum.  Replication  and  issue.  Lavender  was  an 
auctioneer  employed  to  sell  RandalFs  property.  Randall 
was  near  at  hand  when  Lavender' %\pieidL  the  instrument, 
and  himself  signed  it  a  few  hours  afterwards. 

The  only  question  in  the  cause  being,  whether^  on 
this  agreement,  the  Defendant  was  personally  liable,  the 
Jury,  at  the  Middlesex  sittings  after  Michaelmas  term, 
found  a  verdict  for  the  Plaintiff,  Dallas  C.  J.  reserving 
to  the  Defendant  the  right  of  moving  to  enter  a  nonsuit. 

Letis 
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Lens  Serjt.  having,  on  a  former  day,  obtained  a  rale 
nki^  accordingly, 

Vaughan  Seijt*  now  showed  cause  against  the  rale. 
The  instrument  must  be  construed  according  to  the 
intention  of  the  parties.  It  was  clearly  the  intaitioiiof 
the  Plaintiff  to  obtain  the  security  ct  the  Defeodant'i 
responsibility,  as  well  as  that  of  Randatt*Sf  and  the  De* 
fendant  intended  to  give  that  security;  if  it  were  otfaee- 
wis^  the  instrument  would  never  have  been  s^d^  by 
the  Defendant  as  agent,  when  the  principal  was  so  neVy 
and  signed  himself  so  shortly  afterwards*  All  tlM 
operative  part  of  the  instrument  is  in  the  name  of  tiie 
Defendant  And  there  is  sufficient  oonsideratioii  for  his 
consenting  to  become  security  for  Randall;  the  De- 
fendant was  to  make  out  the  titles  and  the  purchase 
money  was  to  be  paid  into  his  hands,  so  that  be  might 
at  once  repay  himsdf  for  his  trouble.  The  Plaintiff 
would  not  have  been  justified  in  paying  the  purdiase 
money  to  Randall^  and  is,  therefore^  compiled  to  sue 
the  Defendant  for  the  breach  of  the  agreement  AppleUm 
V.  Binks  (a),  shows  that  one  party  may  covenant 
for  the  acts  of  another ;  and  BurreU  v.  Jones  {b)  is  in 
point  for  the  Plaintiff;  in  that  case,  one  who  undertook 
to  pay  as  solicitor  was  held  personally  responsible: 
and  there  is  no  distinguishable  difference  between  under- 
taking as  solicitor  and  undertaking  as  agent. 


Lcnsy  in  support  of  his  rule,  was  stopped  by  the 
Court. 

Dallas  C.  J.   The  question  is  what  was  the  intention 
of  the  parties,  and  that  must  be  collected  from  the  in- 


{a)  s  Emu  M8< 


{b)  3B.^A.  47. 


strument, 
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itmment,  but  by  a  reasonable  expodtion  of  the  whole  as        1821. 
k  stands.     In  order  to  attain  this,  we  most  look  to  the 
character  of  the  parties.     Lavender  is  an  auctioneer 
eD trusted  with  the  sale  of  an  estate,  belonging  to  Ran- 
dalL     Upon  this  sale,  and  in  order  to  obtain  a  pur- 
chaser, he  enters  into  an  agreement,  in  consideration  of 
the  sum  of  1500/.  to  be  paid  to  him,  but  to  be  paid  to 
him  as  agent  of  Randall.    He  does  not  agree  for  himself 
but  as  agent  oi Randalls  and  to  make  this  appear  the  more 
clearly,  Randall  himself  signs  the  instrument,  the  whole 
that  passed  forming  only  one  transaction;  considering, 
tpo^  that  Lavender  was  to  gain  nothing  by  the  trans* 
action^  there  can  be  no  doubt  that  he  entered  into  it 
as  agent  only.    The  cases  dted  do  not  apply*    The  first 
was  the  case  of  a  covenant,  and  the  Defendant  cove* 
nanted  for  himself.     In  Burrelly.  Jones,  the  Defendants 
engaged  as  solictors  o^  not  on  behalf  of  the  assignees, 
nor  was  their  engagement  followed  up  by  any  appro- 
bation  of  it  on  the  part  of  the  assignees. 

Park  J.     On  the  general  rule  of  law,  namely,  that 
where  the  principal  is  known  the  agent  is  not  liable, 
there  can  be  no  doubt;  though  it  is  true  that  an  agent 
may,  under  certain  circumstances,  render  himself  liable 
at  all  events.    But  it  is  not  merely  because  he  calls  him«- 
self  an  agent,  that  he  can  become  liable,  he  must  so 
firame  the  undertaking  as  to  make  his  additional  en- 
gagement clear  beyond  dispute.     Here,  the  signature  of 
the  principal,  and  the  sanction  given  to  the  act  of  the 
agent  is  conclusive,  that  he  did  not  mean  to  implicate 
the  Defendant.     In  Appleton  v.  Binks,  the  instrument 
was  under  seal,    and  the  Defendant  bound   himself* 
here  the  Defendant  only  signed,  and  bound  RandaU^ 
the  vendor.     In  BurreU  v.  JoneSy  the  Court  expressly 
said,  that  the  Defendant,  as  solicitor,  had  no  right  to 
bind  the  assignees.    Bowen  v.  Morris  {a)  is  in  point  for 

{a)  %  Taunt,  374. 
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the  Defendant.    Therefore,  under  all  the  ckcumstances 
of  this  case,  a  nonsuit  must  be  entered. 

BuRRouGH  J.  Tills  was  all  one  transaction,  and  is 
no  more  than  an  agreement  entered  into  by  Lavender 
for  Bandall,  carried  to  him  immediately,  and  by  him 
immediately  signed  and  sanctioned.  To  the  name  of 
Lavender,  the  expression  **  as  agent"  is  tacked  for  die 
very  purpose  of  excluding  any  personal  liability. 

Richardson  J.  I  think  there  is  some  obscurity  in  a 
part  of  this  instrument,  but,  taking  the  whole  together^ 
I  agree  with  the  rest  of  the  court,  particularly  on  re- 
ferring to  the  sanction  given  by  BandaUj  ndiich  wa»  so 
soon  added,  as  to  render  the  whole  but  one  transaction. 
By  the  head  of  the  agreement,  it  is  clearly  expressed 
that  Lavender  acted  only  as  agent,  and  further,  that 
he  agreed  for  BandaUy  his  heirs,  executors,  and  ad- 
ministrators ;  ai;id  this  distinguishes,  the  case  from  J^ 
pleton  v.  Bints.  The  whole  confusion  arises  from  the 
name  of  Lavender  being  afterwards  inserted  by  mistake 
for  that  of  Randall ;  he  agrees  that  the  said  **  Charles 
Lavender^  his  heirs,  and  assigns,  and  all  and  every 
other  person  and  persons  claiming  or  to  claim  any  right, 
title  or  interest  under  him,  or  any  other  person  or  per- 
sons whomsoever,  of,  in,  or  to  the  hereditaments  and 
premises,"  shall  make  a  good  title;  and  this  mistake 
is  more  manifest  from  what  follows,  <*  at  the  proper 
costs  and  charges  of  the  said  Samuel  RatidaUJ*  The 
intent  was,  not  that  Lavender  should  make  title,  but  that 
Randall  should.  After  this,  the  principal  sanctions  the 
act  of  the  agent,  and  there  can  be  no  doubt  that  the 
whole  is  one  transaction.    There  must  be  a 

Nonsuit  entered. 
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Bowles  and  another  v.  Perrino.  Feb.  lo. 

ylSSUMPSIT  for  money  paid.     At  the  last  Dor^  where  the 

Chester  assizes,  before  Graham^  B.,  a  verdict  was  "mortgaged 

estete  or  a 
(bund  for  the  Plaintifis,  subject  to  the  opinion  of  the  bankrapt  is 

Court,  on  the  following  special  case.     Richard  Messiter^  »oId  under  the 
being  seised  of  a  freehold  manor  and  estate  at  ShafteS'  cervof*8th 
hunfj  mortgaged  the  same,  in  the  year  1812,  to  the  De-  Marcb^  17949 
fendant,  for  7000/.     In  the  year  1816,  on  a  commission  ^  the  request 
issued  against  him,  Richard  Messiler  was  declared  a  gagee,  and 
bankrupt,  assignees  were  chosen,  and  the  Plaintiffs  were  f^e  mortgagee 
appointed  solicitors  to  the  assignees.     At  the  time  of  ^ at^hcsale"' 
his  bankruptcy,  Richard  MessUer  owed  to  the  Defendant  he  Is  liable,  In 
the  above  JOOO/.,  together  with  a  considerable  arrear  of  *°  ^^^^  ??*" 

,  money  paid, 

interest.     In  order  to  obtain  his  money,  the  Defendant,  to  reimburse 
by  his  attorney,  George  Score^  made  application  to  the  the  solicitor 
Plaintiffs,  to  learn  when  the  next  meeting  of  the  com*  mission  the 
missioners  of  bankrupt  would  be  held :  a  day  was  sub-  expences  of 
sequently  fixed,   and  the  Defendant's  attorney  having  t^^'*'^ 
been  informed  of  the  circumstances  by  the  Plaintiffi, 
attended  at  Bath  at  that  meeting,  in  order  to  obtain 
from  the  commissioners  the  necessary  order  for  the  sale 
of  the  estate  mortgaged  by  Richard  Messiter  to  the  De- 
fendant.    The  meeting  was  also  attended  by  the  Plain- 
tiff's clerk,  and  the  Defendant's  attorney  signed  a  me- 
morandum, which,  (afler  reciting  the  mortgage  to  the* 
Defendant,  the  fact  of  the  mortgage  money  and  interest 
being  unpaid,  that  the  Defendant  was  desirous  the  estate 
should  be  sold,  and  the  proceeds  applied,  in  the  first 
place,  to  tlie  payment  of  the  expences  attending  the 
sale,  and  of  the  money  due  on  mortgage,  with  the  in- 
terest,) prayed  the  commissioners  to  direct  a  sale  accord- 
ingly.    Tliis  they  are  enabled  to  do  in  such  a  case,  by 

Lord 
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Lord  LougkbarougVs  order  in  Chancery,  8th  Marc^ 
1794.  The  commissioners  made  the  necessary  order 
for  sale,  in  which  they  directed  the  monies  to  arise  from 
such  sale  to  be  applied,  in  the  first  place,  in  payment  of 
the  expences  of  their  meeting  preparatory  to  such  sale^ 
and  attending  such  sak^  and  then  in  payment  of  the 
7000/*  and  interest*  In  consequence  of  diis  order,  an 
julvertisement  for  the  sale  of  the  estate  was  drawn  up 
by  the  Defendant's  attorney,  and  was  sent  by  him  to  the 
Plaintiffs  to  peruse,  on  the  part  of  the  assignees.  Ad* 
vertisemaits  were  afterwards  inserted  in  the  newapapen^ 
and  the  Defendant's  attorney  was  at  the  sale  dedaved 
purchaser  on  behalf  of  the  Defendant,  for  the  sum  of 
4457/.  The  Defendant's  attorney  prepared  a  draft  of 
conveyanee,  and  sent  it  to  the  Plaintifi  for  their  af>* 
proval,  on  the  part  of  the  assignees;  the  draft  being 
ultimately  approved  o^  the  Plainti£&  procured  its  exe- 
cution. The  Plaintiffii  proved  the  payment  of  SJL  Su 
for  advertisements  of  sale,  and  2Ctf.  2$.  for  the  attend* 
ance  of  commissioners. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintiffs  were  entitled  to  recover ;  if  so^ 
the  verdict  was  to  stand,  but  otherwise  a  nonsuit  to  be 
entered. 


Bosanquet  Serjt,  for  the  Plaintiffs,  argued,  that  under 
the  order  in  Chancery,  the  Defendant  was  not  entitled 
to  the  proceeds  of  the  sale  of  the  mortgaged  estate,  till 
the  expences  of  that  sale  had  been  deducted.  The 
whole  proceeding  being  for  the  benefit  of  the  mortgagee, 
the  object  of  the  order  in  Chancery  was  to  throw  the 
^xpence  on  him,  and  not  on  the  creditors  under  the 
mortgagee's  commission.  It  was  the  duty  of  the  soli* 
citors  under  the  commission,  to  pay  the  expences  of  the 
sale,  and  had  the  estate  been  sold  to  any  other  than 
the  Defendant,  the  purchase»money  would  have  been 

19  paid 
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paid  to  the  PIaiiitifi&,  or  to  theassignees,  who  could  only 
have  given  the  Defendant  the  residue,  after  deducting 
the  expences :  the  Defendant  could  not  elude  the  rule, 
or  stand  in  a  better  situation,  by  purchasing  the  estate 
himself. 


Pellj  Seijt,  for  the  Defendant,  contended,  with  re- 
spect to  2/.  Ss.f  the  expences  attending  the  sale,  that 
the  Defendant,  being  already  entitled  to  the  estate  by  the 
mortgage  deed,  could  not  be  called  on  to  pay  any  thing 
on  buying  it  in  at  the  sale,  the  expences  of  which  ought 
to  be  borne  by  the  creditors  under  the  commission,  as 
they  would  have  been  benefited  if  the  estate  had  pro- 
duced more  than  the  money  lent  on  mortgage ;  and  that 
there  was  no  request,  express  or  implied,  by  the  Defend- 
ant, for  the  Plaintiff  to  pay  this  money. 

But  the  Court  was  clearly  of  opinion,  that,  under  the 
order  in  Chancery,  the  Flaintifis  were  bound  to  pay  these 
expences,  and,  not  having  received  the  purchase-money 
for  the  estate,  were  entitled  to  demand  re-payment  of 
them  from  the  Defendant.  Burrough  J.  observing  that 
the  sale  was  for  the  benefit  of  the  Defendant,  as  it  en- 
abled him,  if  the  estate  turned  out  to  be  insufficient  to 
pay  the  mortgage-money,  to  prove  the  difference  under 
the  commission ;  that  this  mode  of  proceeding  was  more 
expeditious  and  beneficial  than  foreclosure,  and  that,  at 
all  events,  the  Defendant  having  adopted  it,  was  bound 
to  take  it  with  all  its  incidents. 

PeU  also  argued  that  the  Defendant  was  not  liable 
for  the  fees  paid  to  the  commissioners,  as  it  did  not 
^pear  that  the  meeting  was  held  at  the  Defendant's 
request,  or  for  his  business  specially. 


Park  J.   and   Burrough  J.   (who  said  they   had 
been  commissioners  of  bankrupt  for  many  years)  enter- 
tained 
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tained  no  doubt  that  the  Derendant  was  under  the 
finding  of  the  jury,  (which  precluded  the  court  from* 
entering  into  the  quantum)  liable  to  reimburse  ther 
Plaintiffi  these  charges  also,  as  every  meeting  of  com-' 
missioners,  in  which  the  accounts  of  an  individual  were* 
examined  for  his  own  benefit,  constituted  a  special 
meeting  as  to  that  individual,  although  other  business 
was  transacted  the  same  day.     But, 


Dallas  C.  J.  and  Richardson  J.,  expressing  a  wisir 
that  the  fact  should  be  ascertained,  whether  the  meeting 
in  question  was  or  was  not  at  the  express  instance  of 
the  Defendant,  and  for  his  especial  business ;  the  Plain- 
tiff,  in  order  to  end  the  cause,  consented  to  abandon 
any  charge  for  fees  to  the  commissioners  beyond  what 
they  would  have  been  entitled  to  on  a  general  meeting^ 
and  a  verdict  was  entered  for  5L  8& 


Feb.  10. 


Childs  v.  Monins  and  Bowles. 


A  promissory 
note,  by  which 
the  makers,  as 
executors^ 
jointly  and  ie» 
nyerallyy  prO" 
mUe  to  pay  on 
demand^  with 
interest^  ren* 
ders  them  per- 
sonaOy  liable. 


jiSSUMPSIT  on  a  promissory  note ;  counts  for 
money  paid,  money  had  and  received,  and  on  an 
accotmt  stated.  Pleas  for  Monins^  first,  general  issuer 
secondly,  actio  turn ;  because  heretofore,  to  wit,-  on,  8ic^ 
at,  &c.,  the  Defendants  were  the  executors  of  the  last 
will  and  testament  of  Thomas  Taylor^  deceased,  and  as 
such  executors  they  m^e  the  promissory  note  men-* 
tioned,  in  the  words  following  (that  is  to  say),  **  Ring" 
iDOuldj  2Sih  December^  1816,  as  executors  to  the  late 
Thomas  Taylor^  of  Ringaoouldj  we  severally  and  jointly 
promise  to  pay  to  Mr.  Nathaniel  Childs  tlie  sum  of 
200/.  on  demand,  together  with  lawful  interest  for  the 

same. 
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same.  J.  MoninSf  Phineas  Baides,  executors.''  The 
Defendant  Monins  farther  pleaded  j^Z^n^  administrccoemM 
pneter.  Plea  for  the  Defendant  BawUs^  general  issue.  Re- 
plicadoui  joining  issue  with  Monins  on  his  first  plea,  and 
with  Bcndes  on  his  plea.  Demurrer  to  the  second  plea 
of  Hdhnins^  for  the  following  causes :  that  the  Defend- 
ants have,  by  the  note  mentioned,  made  themselves 
personally  responsible  to  the  Plaintiff;  and  that  the 
said  Defendants  have  in  and  by  the  said  note  admitted, 
that  they  have  assets  in  their  hands  for  the  pajrment  of 
the  said  note ;  and  that  it  does  not  appear  that  the  said 
note  was  given  for  a  debt  of  the  said  Thomas  Taylor^ 
but  may  have  been  given  for  a  debt  of  the  said  executors, 
since  the  death  of  Thomas  Taylor ;  and,  for  that,  the 
Defendants  have  promised,  in  and  by  the  said  note,  to 
pay  the  sum  of  200/.,  with  lawful  interest ;  and  the  said 
DdCendants  could  not,  in  their  representative  capacity, 
become  liable  for  the  interest  due  on  the  said  note;  and, 
for  that,  the  Defendants  have  become  personally  liable, 
because  they  have  severally  and  jointly  promised  to  pay, 
with  interest,  the  sum  in  the  said  note  mentioned; 
which  note  gives  a  right  of  action  against  the  executors 
of  one  of  the  Defendants  who  shall  first  die,  and  on  that 
event  against  the  other  Defendant,  as  the  survivor;  and 
the  last^mentioned  executor  could  not  be  liable,  or  sued 
as  executor  of  Thomas  Taylor ;  and  that  the  second 
plea  should  have  been  pleaded  in  abatement,  and  not  in 
bar;  and  that  the  second  plea  is  in  other  respects 
uncertain,  informal,  and  insufficient.  Joinder  in  de- 
murrer. 


Taddyj  Serjt.,  in  support  of  the  demurrer.  The  pro- 
mise  to  pay  is  an  admission  of  assets  ;  and  as  the 
payment  was  to  be  made  with  interest,  a  payment  at  a 
future  day  must  be  implied.     This  constitutes  a  forbear- 

Voj(«.  II.  K  k  ance 
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18SI*       ^°^  ^  ^^  ^^  ^^  P^  ^  ^^  Plaintiff,  which  forbeanotee 

^_i^M  ^     rfliset  a  sufficient   consideration    for  the  Defendants 

CmuM       charging  themselves.     It  has  been  expressly  decided, 

MoNiNs.      ^^  ^  ^'^  executor  promises  to  pay  the  debt  at  a  fiitore 

daji  it  becomes  his  own  debt,  to  be  discharged  out  of 

his  own  estate.    Ocri^g  r*  Chring  (a),  Trasrifmum  r. 

Bmell  (&),  2  mns.Sintnd.  137.  & 

Vm^han  Seijt,  amirtL  The  executors  ave  not  pef^ 
sonally  liable,  because  they  expressly  promise  as  execo^ 
tors,  not  in  their  own  right ;  and  there  is  no  sufficient 
consideration  for  a  promise  in  their  own  right.  The 
circumstance  of  the  promise  having  been  made  in 
writing,  does  not  alter  the  case ;  for  the  statute  of  firaud% 
in  enacting  that  an  executor  shall  not  be  personallj 
charged,  except  by  his  ovm  writings  has  not  enacted 
that  even  by  such  writing,  he  shall  be  charged  in  eases 
where  he  would  not  have  been  liable  at  common  law. 
Bemn  y«  Hughes  {c).  The  promise  to  pay  at  a  fhtnre 
day  should,  in  order  to  charge  the  executor,  be  expitsi^' 
and  not  merely  deducible  by  inference. 

Toddy f  in  reply,  was  stopped  by  the  G)urt. 

Dallas  C.  J.  It  has  been  urged  that  the  Defendants 
cannot  be  personally  liable,  because  this  is  only  a  pro- 
mise to  pay  as  executors.  'W'hether  or  not  the  promise 
be  such,  must  depend  not  on  those  words  alone,  but  <m 
the  words  of  the  whole  instrument  taken  together ;  and 
what  are  they  ?  ^^  As  executors  to  the  late  Thomas 
Taylor  J  of  Ringwould^  we  severally  and  jointly  promise 
to  pay  to  Mr.  Nathaniel  Childs  the  sum  fX  2002.  on 
demand,  with  lawful  interest  for  the   same.''    Take 

ld\  Teh.  10.  (r)  7  r,i^  ^j^jpi 

{&)  Cro,  Eliz,  9i« 

fint 
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first  the  words  ^^  on  demand :"  suppose  a  demand  had      .1821. 
been  made  immediately ;  do  not  the  executors  by  sub- 
jecting themselves  to  such  a  demand,  admit  they  have 
assets  to  satisfy  it  ?  If  they  meant  to  limit  their  liability^ 
why  did  they  not  add  to  the  words  as  exeaUort^  the 
words  "  out  of  the  estate  of  Thomas  Taylor. ^^    But  they 
promise  absolutely,  and  further  add  an  engagement  to 
pay  interest;  when,   therefore^  by  the  engagement  to 
pay  interest  they  have  induced  the  Plaintiff  to  suspend 
his  clear  and  admitted  demand,  by  so  doing  they  make 
the  promise  personal  and  individual.     The  plea  further 
says,  they  have  fully  administered ,  so  they  may  have 
done  at  the  time  of  plea  pleaded;  but  they  do  not  say 
they  had  no  assets  at  the  time  the  note  was  given.     If 
executors  were  not  liable  on  such  a  promise,  they  would 
be  enabled,  by  making  such  a  promise,  to  defraud  any 
individual  among  their  testator's  creditors.     This  too 
is  a  promise,  which,  firom  the  circumstance  of  interest 
being  added,  necessarily  imports  a  payment  at  a  future 
day,  and  an  executor  promising  to  pay  a  debt  at  a  future 
day,  makes  the  debt  his  own. 

Park  J.  concurred. 

BuRROUGH  J.  The  plea  is  inapplicable  to  the  Count. 
The  insertion  of  the  words  ^^  as  executors''  cannot  alter 
the  case,  if,  on  the  whole  instrument,  the  parties  appear 
liable.  That  is  clearly  the  case  in  the  present  instance ; 
for,  by  promising  to  pay  on  demand,  the  Defendants  admit 
assets ;  and,  by  promising  interest,  they  show  in  effect 
that  the  debt  was  to  be  paid  at  a  future  day ;  as  they 
could  not  charge  the  estate  of  the  testator  with  in- 
terest, they  must  pay  it  out  of  their  own  pockets. 

Richardson  J.  We  must  look  at  the  whole  instru- 
ment, not  confining  ourselves  to  thewords  <^as  executors;'' 

Kk  2  and 
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1821. 


and  from  the  whole  instrument  it  appears  that  the  Defen- 
dants are  personally  liable.  They  promise  severally 
and  jointly,  which  is  not  usual  with  executors.  They 
promise  to  pay  on  demand,  and  with  interest,  which  is 
clearly  a  compensation  for  forbearance.  It  may  be  true 
now,  that  they  have  fully  administered,  but  that  is  no 
answer  to  the  Plaintiff,  who  was  entitled  to  be  paid  in 
1816.  Goring  v.  Goring  is  in  point:  but  there  are 
other  cases,  Barry  y.  Rusk  (a),  Worthington  v.  Barlcno  (ft). 

Judgment  for  the  Plaintiff. 


{a)  I  T.R.  69X. 


{h)  7  T.R.  453* 


Fei»  1%. 


NiCHOLL  V.   BrOMLET. 


If  the  defeas- 
ance on  a  war- 
rant of  attor- 
ney state  that 
it  b  given  to 
secure  the  pay- 
ment of  a  snm 
on  demandy 
and,  in  case 
default  shall  be 
made,  then 
judgment  to  be 
entered  up  and 
executionissue, 
an  actual  de- 
mand must  be 
made;  and  a 
proposal  to 
settle  amicably 
does  not 
amount  totoch 
a  demand* 


^PHE  defeasance  of  the  warrant  of  attorney  in  this  case 
was  as  follows,  **  The  within  warrant  of  attorney  is 
given  by  the  within-named  W,  Bromlevj  to  secure  the 
payment  of  the  snm  of  1 000/.  on  demand,  and  in  case 
default  shall  be  made,  then  judgment  may  be  entered 
up  hereon,  and  execution  issue  for  the  said  sum  of  10002^ 
or  so  much  thereof  as  shall  be  then  due,  together  with  all 
costs,*'  &c.  The  Plaintiff's  attorney  waited  on  the  De- 
fendant to  induce  him  to  settle  matters  amicably,  which 
attempt  having  failed,  he  issued  execution  the  next  day. 

OnslaiD  Seijt.  having  obtained  a  rule  to  set  aside  this 
judgment, 

Vaughan  Seijt.  shewed  cause  against  the  rule,  and 
argued,  that  the  expression  ^^  payment  on  demand"  was 
only  formal,  as  in  a  bond,  and  that  the  process  of  hiw 

was 
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was  of  itself  a  suflScient  demand.  At  all  events,  the 
attempt  to  settle  amicably  amounted  to  an  actual 
demand. 

But  the  Court  thought  it  appeared  from  the  stipula- 
tion, that  execution  should  not  issue  till  default  had  been 
made,  that  an  actual  demand  was  intended  by  the 
parties,  and  that  no  demand  was  shewn  to  have  been 
made. 


NiCHOLL 

Bbomley. 


Leigh  v.  Shepherd. 


Feb.  1%M 


TPHIS  was  an  action  of  replevin  upon  a  distress  for 
rent ;  and  the  questions,  which  were  argued,  arose 
on    the   fifth   and  seventh  avowries  and  cognizances. 
By  the  fifth,  the  Defendant  avowed  in  his  own  right, 
alleging,  that  Joh7i  Brenckley  and  others  held  one  un- 
divided fourth-part  of  the  premises,  as  tenants  to  the 
Defendant,  at  the  yearly  rent  of  16/.,  and  that  one  un- 
divided fourth^part  of  the  1 6L  of  that  rent,  for  one  year 
was  due  and  in  arrear  to  the  Defendant.  By  the  seventh, 
the  Defendant  avowed  in  his  own  right,  and  made  cog- 
nizance as  bailiff  of  Edward  Shepherd^  Henj-y  Shepherd^ 
and  Frances  E,  M.  Shepherd ;  alleging,  that  the  said  John 
Brenchley  and  others  held  the  premises  as  tenants   to 
the  Defendant,  and  the  said  Edwardy  Henry^  and  Fran^ 
ces  E.  M.  Shepherd^  at  the  yearly  rent  of  16/.,  and  that 
16/.    for    one  year's  rent,   was  due  and  in  arrear  to 
them.     The  PlaintifiP,  by  his  plea  in  bar    to  the  fifth 
avowry,  denied  the  tenancy  in  manner  and  fohn,  &c. 
By  his  first  plea  in  bar  to  the  seventh  avowry  and  cog- 
nizance, he  denied  the  tenancy  in  manner  and  form,  &c. 

K  k  3  and 


An  avowry  hf 
one  of  several 
co-heirs  In  ga« 
velkind  in  his 
o^vn  right,  with 
a  cognizance  as 
bailiff  of  the 
other  co-heirs, 
is  sufficient, 
without  aver- 
ring an  autho- 
rity to  dbtrain 
from  the  other 
co-heirs. 

One  of  several 
co-heirs  in  ga- 
velkind nuy 

distrain  for  rent 
due  to  him  and 
his  compamions 
without  an  ac- 
tual authority 
from  his  com- 
panionsr 
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183L  and  by  his  second  plea  in  bar  to  the  same,  he  denied 
that  the  Defendant  was  the  bailiff  of  the  said  Edward^ 
Henrvy  and  Frances  E.  M.  Shepherd.  By  the  special 
SittfflSRti.  case,  it  appeared,  that  the  estate  was  of  gavdkind 
f enure;  that  John  Brenckley^  and  others,  held  the  same 
as  tenants  to  one  Mary  Shepherd  in  her  life  tune,  at  the 
yearly  rent  of  162. ;  that,  on  her  death,  the  estate  de- 
scended to  the  Defendant,  and  the  said  Edward^  Hemtfy 
and  Frances  E.  M.  Shepherd,  as  co-heirs  in  gavelkind ; 
that  the  tenancy  continued;  that  one  yearns  rent  was 
due  at  the  time  of  taking  the  distress ;  and,  that  the  De- 
fendant was  not  authorised  by  Henry  Shepherd  to  distrain, 
for  him,  but  was  authorised  by  the  other  co-heirs. 

The  case  was  argued  by  Blossett  Serjt.  for  the  Plain- 
tifi^  and  Taddy  Seijt.  for  the  avowant. 

Arguments  for  the  Plaintiff.  There  is  a  great  differ* 
ence  between  the  rights  of  co-parceners  and  joint-tenant% 
as  Well  with  respect  to  the  power  of  distraining^  as  in 
other  ttiatters;  and  though  one  joint-tenant  may  dis- 
train for  the  whole  rent,  and,  without  showing  autho- 
rity ifrom  his  companions,  avow  for  the  wholes  the  pre- 
sent avowant  being  a  co-parcener,  has  no  such  right 
A  joint-tenant  may  distrain  and  avow  for  the  whcde^  be- 
cause he  has  a  unity  of  interest  with  his  companion,  and 
an  entirety  in  the  whole  estate,  ^<  totum  in  commmni,  fUkU 
separaiifn*^  (a),  he  is  seised  per  my  et  per  tout  /  and 
though,  in  form,  he  should  avow  in  his  own  rights  and 
as  bailiff  to  his  companions,  it  is  hot  his  character  of 
bailiff,  but  his  character  of  joint-tenant,  that  entitles  him 
to  distrain  (6).  But  the  unity  and  entirety  of  interest 
which  alone  entitle  the  joint^tenant  to  distrain  without 

(f?)  BraetonfLh.  S^fracU  s*  (^)  Per  Holt  C.J.9  j  ift^ 
'«  ft6«  fit  430.  7»4f  in  PttiieM  v*  Palmer* 

the 
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the  authority  of  his  companion}  do  not  exiit  in  the  1821. 
case  of  co^parceners ;  for  though  parcenen  constitute 
one  heir,  and  have  an  entire  possession  as  against 
strangers,  they  hare  separate  interests,  and  distinct 
fifeeholds  as  against  each  other;  one  may  infeoff  the 
other ;  and  if  one  dies,  his  share  descends  to  his  heir ; 
there  being  no  benefit  of  surviyorship  as  with  joint- 
tenants  (a),  one  may  be  barred  by  the  statute  of  li- 
mitations, while  the  other  is  saved  by  a  disability  (i). 
Mere  unity  of  possession  can  no  more  entitle  one  par- 
cener  to  distrain  for  his  companion,  than  one  tenant  in 
common.  It  would  be  a  great  hardship  too,  if  one 
parcener  should,  without  the  knowledge  or  consent  of 
his  companion,  distrain ;  for  the  statute  of  limitations 
slight  operate  before  they  came  to  an  account^  and  the 
companion  be  deprived  <^  all  remedy.  Th^e  is  no  mh 
thority  directly  in  point,  as  all  the  cases  from  the  year- 
book, 15  H.  I.p.  17.  pU  ll«i  downwards,  are  cases  of 
joint-tenants,  not  of  parceners. 

Arguments  for  the  avowant.  It  is  true  that  parceners 
have  separate  freeholds  for  some  purposes,  but  these 
are  only  for  the  purposes  of  real  actions,  and  making  a 
fec^SKnent,  Blackston^s  Comm.  B.  3.  er.  10.  p.  149 :  in  all 
possessory  actions,  they  stand  in  the  same  condition  as 
joint-tenants ;  and  one  has  in  most  cases  authority  to 
act  for  the  other,  as  in  the  case  of  an  entry,  1  ZuAso.  754. 
The  case  in  the  year-books  is  cited  from  Brooke  by 
Finer  (c),  as  applying  to  co-parceners,  which  at  least 
•hews  what  was  the  opinion  of  Finer  6n  the  subject* 
In  Stedman  v.  Pt^e  (d\  it  is  expressly  said,  that  one 


(a)  Co,  Lit.  164.  a.  (r)  4  ftn.  Ahr.    BaUiff  Di 

{hi)    %  Taunt.  44X.     Koe^  d*    ph  4. 
LangdoUi  y.  Rowljton.  (d)  5  Mod.  X4X*  ^*  C.  Cartif. 

364* 

co-parcener 
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i831«  Go-parcener  cannot  make  an  avowry. for  a  moiety,  but 
must  avow  in  her  own  right,  and  as  bailiff  to  the  other. 
To  the  same  effect  is  Stedman  v.  Bates,  {a) .  There  is 
QO  hardship  in  allowing  one  parcener  to  distrain  for  the 
whole,  because  his  companions  may  claim  their  shares 
of  him,  and  if  they  cannot  trust  each  other,  they  may 
have  partition.  On  the  other  hand,  if  they  were  de- 
prived of  this  power, .  the  tenant  would  be  subject  to 
the  inconvenience  of  several  distresses. 

Argument  in  reply.  It  does  not  appear  from  Stedman 
V.  Page^  or  Stedman  v.  Bates,  that  the  avowant  is  entided 
to  avow  as  bailiff,  without  the*  authority  of  his  co-par* 
cener  for  so  doing ;  it  is  only  laid  down  generally,  that 
the  avowry  ought  to  be  joint,  which  may  be  readily  ad* 
mitted,  provided  the  parties  agree  together. 

Dallas  C.  J.  now  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  pleadings  and  &cts  of  the 
case  as  above  set  forth,  proceeded  as  follows:  Upon 
the  argument  the  learned  counsel  for  the  Defendant 
has  not  much  insisted  upon  the  fiRh  avowry :  and  the 
case  of  Stedman  v.  Bates,  (reported  in  1  st  Ld.  Ibynu 
Bep.p,  64.,  and  other  cotemporary  reporters,)  and  the 
principles  of  law  on  which  that  case  proceeded,  are 
decisive  against  that  avowry.  It  is  not  true,  as  therein 
alleged,  that  the  tenants  held  one  undivided  fourth- 
'  part  of  the  estate  as  tenants  to  the  Defendant,  the 
law  considering  the  tenancy  to  be  a  tenancy  of  the 
whole,  held  under  the  four  parceners  as  forming  one 
heir.  There  is  no  difference  in  this  respect  between 
parceners  at   common  law,  and  co-heirs  in  gavelkind, 

(a)   I  Lii,  Rajm,  64* 

the 


IN  THE  1st  &  2d  Yeaks  OF  GEO.  IV.  469 

the  latter  being  only  parceners  by  custom,  and  so  con-        1821. 
sidered  by  Littleton  (a). 

The  principal  question  argued  has  been,  whether 
one  of  several  parceners  has  a  sufficient  authority  in 
law,  by  reason  of  his  interest  in  the  rent,  to  make  cog- 
nizance, as  bailiff,  of  his  co-parceners,  without  any  actual 
authority  given  by  them. 

No  decided  case  has  been  cited  on  this  point ;  but  a 
dictum^  in  the  year  book  of  15  H.  7.  (i),  has  been  re- 
lied upon,  where  it  is  said,  that  "  if  two  men  have  a 
joint  rent,  and,  the  rent  being  in  arrear,  one  distrain, 
and  the  tenant  bring  replevin,  he  ought  to  make  avowry 
and  cognizance  as  bailiff  of  his  companion;  and  because 
he  has  an  interest  in  the  rent,  his  being  bailiff  is  not 
traversable."  It  has  been  observed  on  the  part  of  the 
Plaintiff,  that  this  dictum  applies  rather  to  joint  tenants 
than  to  parceners:  but  it  is  remarkable,  that  Lord 
C.  J.  Brooke^  in  his  Abridgment  (c\  cites  it  as  applying 
to  parceners ;  and  it  appears  to  us  to  be  equally  appli- 
cable to  both ;  for  both  have  a  joint  rent,  there  being  in 
both  cases  but  one  rent ;  and  each  parcener,  as  well  as 
each  joint  tenant,  is  interested  in  that  joint  rent. 

In  this  view,  the  case  of  Ptdlen  y. Palmer  (eZ),  which  was 
a  case  of  joint  tenants,  becomes  a  considerable  autho- 
rity, where  it  was  held,  that  one  joint  tenant  cannot 
avow  for  the  whole  rent ;  but  it  was  laid  down  by  Lord 
C.  J.  Holt^  that  he  may  distrain  for  the  whole,  but  must 
avow  in  his  own  right,  and  as  bailiff  to  the  rest,  and 
that  he  may  distrain  for  the  whole  in  point  of  interest, 
and  needs  no  authority  from  the  rest  to  distrain,  but 
may  do  it  by  law.  And  in  the  same  sense,  we  think  is 
to  be  understood  the  dictum  in  Page  v.  Stedman  {e\ 
"  that  when  one  parcener  distrains,  she  must  avow  in 

(a)  J.  241.  and  j.  %6s*  W  5  Mod.  ;». 

(h)  l^.  a.  W  Cartb.  364. 

(r)  Travenct  118. 

her 
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18f  !•  hep  own  right,  and  abo  as  bailiff  to  her  siiiter  for  the 
entire  rent,"  namely,  that  she  may  do  so  without  any 
express  authority  from  her  sister. 

It  is  not  necessary  to  decide,  whether  the  authority 
which  the  law  gives  to  each  joint-tenant  and-parcener^ 
in  point  of  interest,  to  distrain  and  avow  for  himself  and 
the  rest,  is  such  an  authority  as  the  others  could  luit  ooon-* 
termand,  if  they  should  think  proper  so  to  do.  It  is 
snffident  that  no  such  countermand  or  express  dissent 
appears  in  this  special  case,  but  only  an  absence  of  ex* 
press  authority.  This  wq  think  immaterial,  inasmuch 
as  the  law  gives  the  necessary  authority,  which  is  suffi* 
cient  to  support  the  allegation  contained  in  the  sevoith 
avowry  and  cognizance,  that  the  Defendant  was  bailiff 
of  his  three  co-parceners.  The  rent,  when  recovered 
will,  of  course^  be  received  by  the  Defendant  for  the  eq^ 
benefit  <^  his  three  co-parceners,  as  well  as  of  himsdC 

Judgipent  for  the  Defendant 


REGULA  GENERALIS. 
(Hilary  Temij  1821.) 

Whereas,  by  the  common  consent  rule  in  actions  of 
gectment,  the  Defendant  is  required  to  confess  leasee 
entry,  and  ouster,  and  insist  upon  his  title  only.  And 
whereas,  in  many  instances  of  late  years,  the  Defend- 
ant in  ejectment  has  put  the  Plaintiff  after  the  title  of 
the  lessor  of  the  Plaintiff  has  been  established,  to  give 
evidence  that  such  Defendant  was  in  possession  (at  the 
time  the  ejectment  was  brought)  of  the  premises  men- 
tioned in  the  ejectment,  and  for  want  of  such  proof,  has 
caused  such  Plaintiff  to  be  non-suited.  And  whereas 
such  practice  is  contrary  to  the  true  intent  and  meaning 
of  such  consent  rule^  and  of  the  provisions  therein  con- 
tained 
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tained  for  the  Defendant's  insisting  upon  the  title  only.  It        1 82 1  • 
is  therefore  ordered,  that  from  henceforth  in  every  action      ^  '    -  '-  ' 
of  ejectment,  the  Defendant  shall  specify  in  the  consent     Gxmsrali& 
rule  for  what  premises  he  intends  to  defend^  and  shall 
consent  in  such  rule  to  confess  upon  the  trial,  that  the 
Defendant  (if  he  defends  as  tenant,  or  in  case  he  defends 
as  landlord,  that  his  tenant)  was  at  the  time  of  the 
service  of  the  declaration,  in  the  possession  of  such 
premises;  and  that  if,  upon  the  trial,  the  defendant 
shall  not  confess  such  possession,  as  well  as  lease,  entry, 
and  ouster,   whereby  the  Plaintiff  shall  not  be  able 
further  to  prosecute  his  suit  against  the  said  Defendant, 
then  no  costs  shall  be  allowed  for  not  further  prosecut- 
ing the  same,  but  the  said  Defendant  shall  pay  costs  to 
the  Plaintiff  in  that  case  to  be  taxed. 

R.  Dallas. 
J.  A.  Park. 

J.    BURROUGR. 

J.  Ricrardsox. 
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Easter  Term^ 

ta  the  Second  Year  of  the  Reign  of  George  IV. 


(IN  THE  HOUSE  OF  LORDS.) 

Smith  v.  Doe,  dem.  Earl  of  Jersey  and         Majit* 

Others. 

A    WRIT  of  error  having  been  brought  to  reverse  Devisee  for 

the  judgment  given  in  this  case  by  the  Court  of     **  ^"'^Sin 
Exchequer  Chamber  (a),  the  Plaintiff  in  error  prayed  her,  in  conil- 

that  deradonof 
marriagey  to 
revoke  the 
uset  limited  to  her^  and  to  appoint  to  such  uses^  and  with  such  powers  and  provitoesy 
and  in  such  manner  as  was  by  her  afterwards  done,  by  a  deed  of  settlement^  in  con- 
tideration  of  marriage^  revoked  the  uses,  and  appointed  the  landsy  to  hold  to  the  use» 
after  the  marriage^  of  her  husband  for  life^  jans  waste ;  and  after  his  decease^  to  the 
use  of  herself  for  life^  janj  waste ;  with  remainder  to  divers  other  usesy  for  the 

[a)  Vide  antCf  Vol,  I.  p.  97. 
Vol.  II.  L  1  benefit 
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1821.        that  the  judgment  of  that  court  might  be  reversed,  and 

^  ■"■  V  ■  ^     the  former  judgment  of  the  Court  of  King's  Bench  in 

^^  his  favour  might  be  affirmed ;  for  the  following  among 

DoB»  dem.     other  Reasons. 
Jersey.  ^^  g^ 

benefit  of  the 

issue  of  that  marriage^  and  also  of  the  issue  of  the  appointor ;  remainder  as  she  should  hf 

will  a|>point,  with  remainder  to  the  use  of  herself  in  fee.     The  settlement  coataincd  a 

power  for  the  husband  and  wifet  from  time  to  time»  when  in  possesaon  of  the  |iie- 

mises  so  limited  to  them  for  their  livesy  by  indenture  to  demise  such  prembesat  tken 

were  leased  for  lives»  or  for  years  determinable  on  lives,  to  any  personsy  in  posse ition 

or  reversiony  for  one^  two»  or  three  lives,  so  as  there  were  not  thereon  any  greater 

estate  or  interest  subsuting  at  any  one  time»  than  what  would  be  determinable  on 

the  dropping  of  three  lives  ;  and  so  as  there  were  reserved  the  ancient  and  accos- 

tomed  yearly  rents,  duties^  and  services,  or  more  ;    or  as  great  or  beneficial  rent% 

duties^  and  services,  or  more,  or  a  just  proportion  of  such  ancient  or  the  then 

reserved  rents,  &c.  (except  heriots,    which  might  be  varied  at  will) ;  ami  so  u 

there  *iuere  contained  in  every  such  lease  a  power  of  re-entry  for  n&n^pe^meM 

of  the  rent  thereby  to  be  reserved  :  and  also,  by  indenture  to  demise  any  of  the 

premises  for  any  term  absolute,  not  exceeding  %i  years,  in  possessi(m»  and  not  in 

reversion ;  so  as  there  were  reserved  so  much,  or  as  great  and  beneficial  yearly  nd 

other  rent  and  rents,  and  other  services  proportionably,  as  then  were  therefoiv  paU 

and  yielded,  or  the  best  and  most  improved  yearly  rent  and  rents  that  could  be  ret* 

sonably  had  or  obtained  for  the  same,  without  taking  any  fine ;  and  so  as  in  evcrf 

such  lease  there  were  contained  a  cbuse  of  re-entry,  in  case  the  rents  reserved  woe 

unpaid  by  the  space  of  a8  days  :  and  also,  by  indenture  to  demise  any  of  the  pr^ 

mises  wherein  or  whereupon  any  mine  or  mines  should  be  open,  or  any  person  should 

be  willing  to  open  any  mine,  for  any  term  not  exceeding  31  years  in  possession,  so  as 

upon  every  such  lease  there  were  reserved  such  share  of  the  produce,  or  such  yeailf 

rent,  as  could  reasonably  be  obtained  without  taking  any  fine ;   and  so  as  the  knees 

were  not  by  any  express  clause  Aneed  from  impeachment  of  waste,  other  than  ia  tbe 

necessary  and  reasonable  working  thereof;  and  so  as  there  were  inserted  such  proper 

and  usual  covenants  for  the  effectually  winning  and  working  the  mines,  and  smekifll 

the  ore,  and  doing  other  acts,  as  were  usually  inserted  in  leases  of  the  like  nature. 

The  lands  in  the  declaration  mentioned  had  been  and  were  leased,  and  were  under 
and  subject  to  a  lease,  for  a  term  of  years  determinable  on  lives.  The  husband,  after 
the  marriage,  by  indenture,  in  consideration  of  the  fonner  lease  and  of  ipjil*  and  of 
the  yeariy  rents,  duties,  payments,  services,  articles,  covenants,  provisoesf  and  a||i^ 
ments  thereinafter  specified  and  reserved  on  the  part  of  the  lessees,  demised  the  lands 
in  question  for  99  years,  if  three  or  either  of  them  should  so  long  live,  paying  the 
yearly  rent  of  a/-  by  equal  portions,  at  Michaelmas  and  Lady-day^  with  a  coople  of 
fat  capons,  or  i/.  dd,  in  lieu  thereof,  at  the  election  of  the  lessor ;  and  also  an  hcnot 
of  the  best  beast,  or  40/,  in  lieu  thereof,  upon  the  death  of  every  tenant  dying  in  poc- 
session ;  and  the  like  upon  every  assignment,  sale,  forfeiture,  or  alienation ;  and  abo 
the  lessees  yielding  and  doing  constant  suit  of  mill,  paying-such  toll  and  mokraa  as 
others  grinding  their  com  there  should  pay.  The  lease  contained  a  covenant  by  tie 
lessees  to  pay  the  yearly  rent  of  2/.,  and  the  duties,  heriots,  suits,  services,  vA 
other  reservations,  at  the  time  and  in  the  numner  limited  and  appcunted  for  payment 
and  performance  of  the  same,  or  else  the  several  sums  reserved  in  lieu  thereof;  with 
a  provi<;o,  that  if  at  any  time  tbe  rent  of%\»y  and  every  or  any  of  the  duties^  serwety 

reservntimS} 
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1st.  Because  the  intention  of  the  donor  of  a  power  is        1821. 
to  be  collected  from  the  whole  of  the  deed  whereby  that 
power  is  created ;  from  the  plan  and  design  of  it  as  well 
as  the  words,  and  also  from  the  circumstances  of  the 
property  which  is  by  him  subjected  to  the  operations  of 

,  _._  .  n    t  .1        reservatioTUf 

that  power;  and  in  the  construction  ot  the  particular  and  payments 
instrument  executed    under  such    power,   the  law  will  tbereby  re- 
expound  it,  with  an  inclination  to  preserve  rather  than  ^^^ l^^l^ 
to  destroy  the  instrument ;  "  ut  res  magis  valeat  qtmm  unpaid  or  un- 

pereatr    See  Cother  v.  Merrick  (a).    "  It  is  the  office  of  ^?^  ^  '^ 
'^  ^  daysnextover% 

a  Judge  to  preserve,  not  to  destroy  an  estate."  or  after  any 

of  the  times 

5Jd.  Because  the  only  objection  raised  to  the  lease,  ^b^^p^^ 
under  which  the   Plaintiff  in  error  holds,  is,  that  the  the  same 
proviso  for  re-entry  therein  contained  is  not  such  as  is  re-  ^"•?^'  *^ 

^  ,  •'  paid^  doney  or 

quired  by  the  leasing  power  under  which  it  was  granted  by  performed^and 
Lord  Vemoriy  as  not  being  absolute,  unconditional,  and  "f  sufficient 
capable  of  being  enforced  instanter  upon  every  default  of  f^^jj^j  could  ' 
payment  of  rent,  on  the  very  day  on  which  such  default  or  might  he 
takes  place;  but  the  words  of  the  power  do  not,  as  the  '^      "^^^ 

^  ^        ■"  tne  premises; 

Plaintiff  in  error  submits,  require  a  proviso  for  re-entry  or,  if  the  Iw- 

absolute,  unconditional,  and  capable  of  being  enforced  '^^  «^ould 
instanter,  such  words  being  only   "  so  as  there  be  con-  miscs  in  decay 
tained,    in  every  such  lease,   a   power  of  re-entry  for  "^  months  af- 
non-payment  of  rent."     It   is  undoubtedly  a  condition  ^^j^*^ 

given,  or 
nlKHild  commit  any  li^lful  waste,  or  grind  their  com  at  any  other  mill  (the  lessor's  mill 
beiDg  in  repair) ;  or  if  the  lessees  should  assign  without  license,  or  if  any  default  should 
be  by  the  lessees  made  in  the  payment  or  performance  of  all  or  any  of  the  reservations^ 
covenants,  and  agreements  thereinbefore  on  their  parts  contained,  then  the  lessor^ 
gmd  the  person  to  <whom  the  freehold  of  the  premises  should  beiomgf  might  re-enter. 
Upon  the  trial  of  an  ejectment,  evidence  was  received  that  the  usuaf  and  accustomed 
form  of  leases  of  the  estate  contained  in  the  marriage  settlement,  for  lives  or  years 
detenninable  on  lives,  as  well  prior  as  subsequent  to  that  settlement,  was  with  a  con- 
ditional proviso  of  re-entry  similar  to  that  in  this  indenture. 

Held,  that  the  clause  of  re-entry  in  the  lease  pursued  the  form  required  by  the 
leasing  power. 

a.  Held,  that  the  evidence  of  the  former  leases  was  well  received. 

(a)  Hardr.  93.,  per  Parker  Baron. 

L  1  2  pre- 
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182U       precedrat  to  the  due  execution  of  the  leasing  power, 
that  there  should  be  reserved  in  all  leases  granted  under 
such  powar,  **  a  power  of  re-entry  for  non-payment  of 
rent;"  but  in  what  terms  that  power  of  re-entry  is  to 
be  reserved,  the  settlement  is  wholly  silent,  and  the  ar^ 
gument  for  the  Defendant  in  error  is,  that  firom  the 
non-expression  of  any  terms  in  which  that  proviso  is  to 
be  framed,  it  necessarily  results,  that  the  comprdienstve 
expression,  *^  a  power  of  re-entry"  (which  comprdioidi 
and  mcludes  every  proviso  of  re-entry  adapted  to  die 
object  for  which  it  is  required)  must  be  narrowed  tp 
one  particular  proviso  for  re-entry,  absolute^  uncondi- 
tional, and  capable  of  being  enforced  instarUer  opoa 
every  default.     But,  it  is  submitted,  the  expresucm  ^s 
power  of  re-entry,"  is  no  description  of  the  particokr 
form,  though  it  is  of  the  general  object  of  the  conditioii 
to  be  introduced  into  the  lease^  and  that  the  langui^ 
of  the  leasing  power  is  fully  satisfied  by  a  proviso  far 
re-entry  such  as  is  contained  in  the  lease  now  sought  to 
l)e  set  aside  by  Lord  Jersey^  which,  though  not  an  abio- 
lute,  unconditional  proviso,  and  capable  of  being  enforced 
instanter  upon  every  de&ult,  is  nevertheless  **  a  power 
of  re-entry"  sufficient  for  the  object  for  which  it  was  re- 
quired, such  as  was  in  use  upon  the  estate  to  which  the 
leasing  power  applies  at  the  time  it  was  created,  and 
such  as  the  general  term  used  in  the  leasing  power,  so 
&r  from  either  expressly  or  impliedly  disapprovinj^ 
seems  advisedly  to  sanction,  especially  when  it  is  recol- 
lected, that  in  a  subsequent  part  of  the  same  leasing 
,power,  as  applicable  to  the  rack-rent  estates,  the  donor 
of  the  power  omits  the  general  and  larger  term,   ^  s 
power  of  re-entry  for  non-payment  of  rent,"  and  spe- 
cifically chalks  out  the  very  power  to  be  introduced  into 
such  leases,  viz.  <<  a  clause  of  re-entry,  in  case  the  rent 
to  be  reserved  be  behind  or  unpaid  by  the  space  of 
twenty-eight  days  after  the  times  thereby  respectivdj 
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appointed  for  payment  thereof/'  Thus,  in  this  latter  1821. 
case^  where  large  rents  were  to  be  secured,  defining  the 
extent  of  indulgence  to  the  tenant,  and  furnishing  the 
very  clause  to  be  introduced,  as  contra-distinguished 
from  the  more  general  and  comprehensive  expression 
previously  used,  viz  ^^  a  power  of  re-entry  for  non-pay- 
ment of  rent ;"  can  it  be  successfully  contended,  that 
diis  expression  conveys  a  perfect  idea  to  the  mind,  of 
the  nature  and  form  of  tlie  power  of  re-entry  required? 
It  points  out,  indeed,  distinctly  the  wish  of  those  who 
framed  the  settlement,  that  there  should  be  some  power 
of  re-entry  in  all  cases  of  this  description,  but  not  the 
precise  terms  in  which  such  power  shaU  be  reserved. 
Had  the  power  required  a  covenant  on  the  part  of  the 
lessee,  to  build  a  house  upon  the  premises,  it  would 
still  have  been  a  question— what  house;  and  a  lease  stipu- 
lating for  the  building  a  house  of  given  dimensions,  and 
within  a  prescribed  time,  must  have  been  judged  of  by 
the  law  as  a  reasonable  or  unreasonable  compliance 
with  the  condition. 

3d.  If  the  language  of  the  leasing  power  has  been 
literally  attended  to  in  the  lease  executed  under  such 
power,  the  next  consideration  will  be,  whether  the  spirit 
also  is  preserved,  or  whether  there  be  any  thing  in  the 
plan  and  design  of  such  leasing  power,  and  the  circum- 
stances of  the  property  to  be  leased,  which,  by  disclosing 
a  different  intention  in  the  donor  of  the  power,  from 
diat  which  occurs  on  the  mere  reading  of  the  words 
themselves,  thereby  imposes  a  difierent  construction 
upon  such  words.  The  leases  under  the  power  are  of 
three  sorts.  First,  leases  for  lives,  or  determinable  on 
lives  which  are  renewable  oil  fines,  and  where  the  rents 
reserved  are  nominal;  secondly,  leases  for  years,  where  a 
radc-rent  is  reserved;  and  thirdly,  mining  leases,  in 
which  no  reservation  of  a  power  of  re-entry  is  required. 

L  1  3  The 
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1821.  The  lease  in  question  is  of  the  first  sort,  and  the  pro- 
viso, therefore,  for  re-entry,  rather  introduced  with  a 
view  of  enforcing  regular  acknowledgments  of  the  te- 
nancy, than  of  securing  a  succession  of  large  payments 
at  stated  periods.  It  is  not  improbable,  therefiure^ 
with  such  an  object,  that  some  discretion  should  be  left 
to  the  person  by  whom  the  power  was  to  be  executed, 
as  to  the  form  of  the  proviso.  If  the  words  of  the 
leasing  power  allow  such  discretion,  is  there  any  reason 
on  which  its  exclusion  can  be  founded  ?  Is  the  securi^ 
of  the  nominal  rents  endangered  by  it  ?  Are  the  ao» 
knowledgments  of  a  subsisting  tenancy  less  likely  to  be 
regular  in  a  case  where  the  property  of  the  tenant,  if 
hazarded  by  irregularity,  is  hazarded  to  so  great  m 
extent  as  that  of  the  loss  of  a  valuable  lease  for  lives 
held  under  a  nominal  rent,  than  where  it  consists  only 
of  a  short  term  at  a  rack-rent  ?  On  the  contrary,  con- 
sidering that  two  objects  must  have  been  present  to  the 
mind  of  the  framer  of  the  leasing  power;  first,  the 
securing  the  rents  to  those  who  were  to 'benefit  by  them: 
second,  the  preservation  of  the  estate  in  good  con-' 
dition  when  the  lease  determined ;  has  not  the  language 
of  the  power  been  designedly  varied,  when  directing  the 
reservation  of  the  right  of  re-entry  in  the  two  sets  di 
leases  ?  In  the  leases  for  lives,  where  a  small  proportion 
of  the  annual  value  is  to.be  paid  in  the  shape  of  rent, 
and  where  a  distress  might  be  resorted  to  without  in- 
jury to  the  estate,  a  mere  reservation  of  the  right  of 
re-entry  is  required,  in  such  manner  and  form  as  should 
be  found  discreet  and  beneficial,  and  adapted  to  the 
object  in  view;  but  in  the  rack-rent  leases,  a  precise 
and  well  defined  clause  of  re-entry  is  pointed  oat,  be- 
cause the  interest  of  both  tenant  for  life  and  remainder- 
man is  materially  consulted,  in  the  reserved  power  of 
re-possessing  themselves  of  land,  for  which  the  lessee  is 
not  able  to  pay  the  rack-rent  within  twenty-eight  dajrs 

from 
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from  the  time  of  its  becoming  due,  and  where  a  distress        ]82l« 

taken  for  such  rent,  if  resorted  to,  woald  probably  not 

secure  the  rent,  but  certainly  injure  the  cultivation  of 

the  estate.  Dom»  dem. 

4th.  Because,  if  the  literal  language  of  the  condition 
be  not  violated,  and  there  be  nothing  in  the  spirit  of 
the  leasing  power,  giving  a  meaning  beyond  the  words 
used,  the  principle  which  has  hitherto  governed  in  cases 
of  this  kind  must  govern  in  this  case,  which  is,  that 
where  a  special  clause  of  re-entry  is  prescribed  by  the 
power,  that  clause  cannot  be  departed  from,  even  in 
trivial  circumstances,  without  defeating  the  lease  made 
under  the  power ;  the  donor  of  the  power  being  in  this 
respect  the  legislator,  and  having  a  right  to  impose 
any  condition  precedent  he  pleases,  provided  it  be  not 
inconsistent  with  law,  and  which  when  once  plainly 
expressed  by  him,  is  not  subject  to  any  examination  of 
its  reasonableness  or  unreasonableness.  *  But,  if  no 
special  clause  be  furnished  by  him,  but  merely  a  di- 
rection given  that  certain  leases  shall  contain  ^^  a  power 
of  re-entry,"  then,  if  a  clause  reserving  the  right  of  re- 
entry be  inserted,  the  will  and  direction  of  the  legislator 
is  complied  with,  unless  the  power  be  executed  in  a 
fraudulent  or  illusory  manner,  which  neither  law  nor 
equity  would  hold  to  be  any  compliance  at  all.  Such  is 
the  true  result  of  Coxe  v^  Day  (a),  explained  as  that  case 
*  is  by  the  subsequent  decision  in  this  case,  when  in  the 
Court  of  King's  Bench,  of  two  of  the  same  learned 
Judges  who  signed  the  certificate  in  Coxe  v.  Day ,-  for 
io  the  last-mentioned  cose,  the  power  having  prescribed 
a  particular  clause,  that  is,  in  the  event  of  the  rent 
being  behind  a  specified  number  of  days,  tliose  learned 
Judges  held  a  proviso  for  re-entry,  which  added  terms 

{a)   13  Eojtf  118. 
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1821;  not  used  in  the  particular  dauae  prescribed  by  die 
power,  to  have  vitiated  the  lease;.  But,  in  this  caie^  the 
settlement  only  requiring  "  a  power  of  re-entry  fcr 
non-payment  of  rent,"  and  the  lease  containing  the 
clause  of  re-entry  in  question,  they  considered  the  worda 
of  the  power  to  have  been  complied  with,  sudi  com- 
pliance being  not  only  literal,  but  not  impeachable  on 
the  ground  of  any  fraud  or  contrivance^  and,  on  the 
contrary,  fair  and  reasonable. 

5th.  In  considering  whether  the  lease  be  bad  on  the 
ground  of  any  excess  in  the  indulgence  given  to  the 
tenant,  where  the  power,  as  in  this  case^  prescribes  no 
precise  clause  of  re-entry,  it  is  most  material  to  ascer- 
tain what  was  the  indulgence  granted  in  leases  of  this 
estate,  prior  and  subsequent  to  the  settlement  creatiog 
this  power.  No  such  enquiry,  it  may  be  sa^ly  con- 
ceded, can  be  admitted,  where  the  precise  clause  u  pie- 
scribed  by  the  power ;  but  where  the  power  is  silent  as 
to  the  particular  nature  of  the  condition,  i^  as  it  n 
humbly  contended,  it  follows  from  thence  that  some 
discretion  is  to  be  exercised  by  him  who  executes  the 
power  in  framing  the  condition,  the  discretion  hereto- 
fore sanctioned  by  her,  who,-  if  she  had  spoken,  must 
have  been  obeyed,  is  fit  evidence  to  guide  the  judgment 
where  she  has  been  silent.  It  seems  difficult  to  nuun- 
tain  by  argument,  that  where,  by  the  terms  of  the  con- 
dition, reference  is  made  to  prior  leases  implied^,  as 
where  "  ancient"  or  "  accustomed"  rents,  or  rents 
**  as  beneficial  as  the  ancient  rents,"  are  spoken  o^ 
such  evidence  is  not  admissible,  to  ascertain  either  the 
propriety  of  the  new  rents,  as  compart  with  the  old 
rents  in  amount,  or  the  proprie^  of  the  mode  in  wbidi 
they  are  reserved  or  secured,  as  compared  with  the 
ancient  mode  of  reserving  or  securing  them.  But  it  is 
said,  there  is  no  implied  reference  in  the  very  words 

4  direct- 
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directing  the  reservation  of  the  power  of  re-entry.    If,       1821. 
however,  the  words  **  a  power  of  re-entry  for  non-pay- 
ment of  rent**  embrace  every  power  of  re-entry,  pro- 
perly so  called,  then  some  assistance  is  necessary  to 
ascertain  what  particular  power  of  re-entry  should  be 
introduced,  and  none  better  can  be  had,   than  that 
which  the  leases  prior  and  subsequent  to  the  settlement 
furnish,  as  directing  the  will  of  her  whose  will  alone  is 
to  be  consulted  on  the  occasion ;  and,  though  it  is  clear 
that  her  will  of  to-day  cannot  be  contradicted  by  her 
will  of  yesterday  or  to-morrow,  yet  it  is  equally  clear, 
that  those  who  contend  that  such  will  must  be  the  sole 
guide,  must  be  content  to  find  it  elsewhere,  if  they  can- 
not find  it  in  the  power  itself;  for,  however  general  the 
power  in  its  terms,  it  seems  not  more  repugnant  to 
reason  to  contend,  that  the  execution  thereof  is  thereby 
lieft  absolutely  to  the  tenant  for  life,  since  that  would 
destroy  the  condition  altogether,  than  to  contend  that 
the  very  generality  of  the  words  confines  its  execution 
to  one,  and  one  only  form  of  proviso  for  re-entry,  and 
that  of  the  narrowest  and  most  limited  form.    But  upon 
sound  reasoning  it  must  be  conceded,  that  in  such  case 
the  limit  to  the  exercise  of  discretion  by  the  tenant  for 
life  must  be  sought  for,  either  in  the  arbitrary  rules  of 
law,  or  in  such  facts  as  are  fit  to  regulate  the  decision  of 
the  law ;  and  as  in  the  same  power,  for  a  difierent  ob- 
ject, viz.  the  reservation  of  the  rent,  the  settlor  has 
himself  impliedly  referred  to  former  leases,  why  may  he 
not  be  considered  also  in  this  particular,  as  referring  to 
former  leases,  and  therefore  firaming  the  power  in  gene- 
ral terms  ?  Either  that  must  be  the  conclusion,  or  some 
more  unsatisfactory  source  of  evidence  must  be  intro- 
duced, or  there  must  be  no  limit  to  the  discretion  of  the 
tenant  for  life,  or  the  power  must  be  narrowed  to  some- 
thing less  than  its  terms,  by  some  supposed  will  of  the 
settlor,  not  evidenced  either  by  his  words  or  his  acts.  The 
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1821.  evidence  therefore  admitted  at  the  trial,  the  Flaintiff  in 
error  humbly  contends,  was  properly  admitted,  and  tbm 
result  drawn  by  the  jury  a  matter  of  much  weight  m 
the  consideration  of  this  case. 

6th.  If  the  terms  of  the  power  be  such  as  to  leave 
the  terms  of  the  proviso  unfettered  by  positive  direction, 
there  seems  little  reason  to  quarrel  with  the  extent  of 
the  indulgence,  in  point  of  time  granted  to  the  lessee; 
and  such  has  been  the  concession  throughout  the  aign* 
ment  of  this  case.  Much  more  &ult  has  been  found  by 
the  latter  qualification  of  the  proviso,  by  those  who 
have  argued  for  the  Defendant  in  error,  viz.  with  that 
part  which  restrains  the  right  of  re-entry,  to  the  casd 
where  no  sufficient  distress  or  distresses  may  be  had  or 
taken  upon  the  said  premises.  The  reasonableness  of 
this  qualification,  as  applied  to  the  particular  rents  re- 
served  in  these  leases,  and  the  nature  of  the  property 
leased,  has  been  already  pointed  out :  in  addition,  how* 
ever,  to  those  reasons,  it  is  to  be  observed,  that  the 
statute  law  of  this  land  has  hot  only  spoken  the  same 
language,  plainly  and  intelligibly,  but  it  may  be  donbted 
whether  it  has  not  restricted  all  lessors  firom  exercising 
any  right  of  re-entry  not  guarded  by  this  reasonable 
qualification.  The  4th  Geo.  2.  (a)  provides,  that  as 
often  as  it  shall  happen  '^  that  one  half  year's  rent 
shall  be  in  arrear,"  the  lessor  <^  shall  and  may^^  with- 
out any  formal  demand  or  re-entry,  serve  a  declaration 
in  ejectment  for  the  recovery  of  the  premises ;  and  in 
case  of  judgment  against  the  casual  ejector,  if  it  shall 
be  made  appear  to  the  Court  that  half  a  year's  rent  was 
due  before  the  declaration  was  served,  '^  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised  pre- 
mises," and  that  the  lessor  had  power  to  re-enter,  then 

(a)  c.  fl8.  J.  a* 
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he  shall  be  entitled  to  judgment  and  possession.     It        1821. 
then  proceeds  to  bar  all  relief  against  such  judgments, 
unless  upon  payment  of  such  rent  and  arrears,  together 
with  full  costs,  within  six  months.     The  interest  of  the 
lessor  and  the  lessee  are  by  this  statute  equally  provided 
for :  the  former  is  relieved  from  the  formalities  of  the 
old  common  law  entry,  the  latter  is  protected  against 
the  forfeiture  of  his  interest,  in  case  there  be  sufficient 
to  satisfy  the  rent  by  way  of  distress  upon  the  premises. 
The  legislature  has  thus  recognised  the  reasonableness 
of  a  provision  preventing  forfeiture^  where  there  is  a 
sufficient  distress,  and  so  far  affi;>rds  a  strong  argument, 
in  favour  of  the  clause  for  re-entry,  contained  in  the 
lease  now  under  consideration.     But  has  it  not  gone 
further  ?    Do  not  the  words  speak  imperatively,  that  no 
re-entry  shall  be  enforced,  where  there  is  such  suffi- 
ciency of  distress?   The  language  of  the.  8  and  9  W.  8., 
respecting  the  breaches  to  be  assigned  upon  bonds,  is 
not  so  strong ;    for  there  the  legislature  only  says  the 
Plaintiff  ^^  msLf*  assign  as  many  breaches  as  he  shall 
think  fit  upon  the  bond,  giving  the  Defendant  the  op- 
portunity of  paying  money  into  court  after  judgment 
and  before  execution.     But  the  courts  of  law  have  con- 
strued this  statute  as  imperative  upon  the  Plaintiff  to  do 
what  he  is  there  told  he  ^'  may*'  do ;  whereas,  in  the 
4  Geo.  2.  the  language  is  *^  shall  and  may ;"  and  as  in 
both  statutes  the  object  is  the  same^  viz^  to  relieve  the 
subject  from  the  necessity  of  seeking  the  aid  of  a  court 
of  equity  against  the  technical  difficulties  of  the  com« 
mon  law,  why  should  not  this  equitable  provision  in 
each  statute  be  construed    to  b6   a  compulsory  pro- 
vision, and  especially  in  the  statute  of  Geo*  2.,  where  il 
is  introduced  with  the  words   ^<  shall  and  may?*'    If  it 
be  a  compulsory  provision,  applicable  to  all  cases  of  r^ 
entry,  and  not  confined  to  cases  of  re-entry  under  that 
statute,  them  the  clause  in  question  conformif  itself  to> 

the 
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1821.  the  law  and  no  more:  If  it  be  applicable  only  to  cases 
under  the  statute^  then,  by  analogy  thereto,  this  leasing 
power  is  reasonably  executed,  being  qualified  in  its 
execution  by  what  the  law  of  the  land  has  deemed 
reasonable^  and  being,  from  the  terms  in  which  it  is 
penned,  open  to  such  qualification. 

R.  GiFFORn. 

Christ*.  Puixer. 

The  Defendant  in  error  submitted  that  the.  opinion 
and  judgment  of  the  Court  of  Exchequef-Chamber  were 
right,  and  according  to  law,  and  that  the  same  ought  to 
be  affirmed,  and  the  original  judgment  in  the  Court  of 
King^s  Bench  reversed ;  for  the  following,  among  other 

REASONS : 

1st  Because  the  leasing  power  in  the  marriage^ 
settlement  of  1757  (a  power  granted  by  a  person  having 
the  absolute  dominion  of  the  fee  to  a  purchaser  of  a 
life-estate)  expressly  requires  that  the  lease  shall  con- 
tain **  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved  f*  which  makes  it  necessary,  it  is 
submitted,  that  the  right  to  re-enter  should  attach  im- 
mediately on  the  rent  being  unpaid ;  whereas  the  leasee 
under  which  the  Defendant  in  the  gectment  claims, 
postpones  the  right  of  re-entry  for  fifteen  days  after 
the  day  of  pajnnent;  thus  depriving  the  reversioner 
of  a  part  of  that  benefit,  which,  by  the  condition  an- 
nexed to  the  leasing  power,  was  intended  to  be  secured 
to  him.  If  such  postponement  be  allowed  for  fifteen 
days,  why  may  it  not  be  allowed  for  thirty,  forty,  a  hun- 
dred, or  any  other  number  of  days  so  great  as  to  make 
the  power  of  re-entry  nearly  or  quite  unavailing? 
Where  is  the  line  to  be  drawn  ?  If  it  be  allowable  to 
deprive  the  reversioner  of  any  part  of  that  right  of  re- 
entry which  the  creator  of  the  leasing  power  says  he 

shaU 
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shall  have,  of  what  part  may  he  be  deprived?  It  is  1821. 
submitted,  that  only  two  lines  can  be  drawn,  either  the 
tenant  for  life  is  obliged  to  reserve  the  whole  right  of 
re-entry,  or  no  part  of  it.  And,  as  it  is  conceived,  that 
the  latter  rule  cannot  be  supported,  it  follows  that  the 
right  of  re-entry  in  the  lease  should  be  fully  commen- 
surate  with  that  required  by  the  leasing  power,  and  that 
this  lease  is  void  as  an  execution  of  that  power. 

2d.  Because  the  lease  in  question  is  liable  to  the 
further  objection,  that  the  leasing  power  requires  that 
the  lease  shall  contain  "  a  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved ;"  whereas  the 
lease  contains  no  such  power,  but  only  gives  the  lord  a 
right  to  re-enter  for  the  absence  of  distress  for  rent 
unpaid.  The  meaning  of  the  words  of  the  leasing  power 
is  perfectly  plain  and  unequivocal ;  '^  a  power  of  re- 
entry," it  is  conceived,  means  something  enabling  a  man 
to  re-enter,  and  "  a  power  of  re-entry  for  the  non- 
payment of  the  rent"  signifies  something  enabling  a 
man  to  re-enter  on  the  occasion,  or  for  the  cause  of 
non-payment  of  rent ;  now  the  leasing  in  question  cer- 
tainly does  not  enable  the  reversioner  to  re-enter  on 
such  occasion,  or  for  such  cause;  inasmuch  as  the  whole 
rent  for  any  number  of  years  may  be  unpaid,  and  yet  he 
may  not  be  enabled  to  re-enter.  See  the  case  of  Coxe  v. 
Day  (a),  where  this  point  was  expressly  decided. 

Sd«  It  is  said  in  support  of  the  lease,  that  the  creator 
of  the  power  has  used  very  general  language,  that  a 
power  is  required,  without  saying  what  power ;  and  that 
the  power  of  re-entry  in  this  lease  is  sufficient,  because 
it  is  a  reasonable  power,  and  was  usual  on  the  estate. 
It  is  true,  the  language  of  the  leasing  powers  is  general; 

[a)  1$  Eiutf  xi8. 
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1821.  so  general,  that  only  one  quality  is  specified,  whicb  the 
power  of  re-entry  is  required  to  have,  that  it  should  be 
for  non-payment  of  rent;  but  the  creator  of  the  power 
having  exacted  this  one  condition  only,  is  certainly  no 
reason  why  a  compliance  with  that  condition  should  be 
dispensed  with.  The  leasing  power  requires  that  the 
power  of  re-entry  should  be  for  non-payment  of  rent, 
and  it  does  not  require  that  it  should  be  usual  or  rea- 
sonable ;  why,  then,  should  the  leasing  power  be  so  con- 
strued as  to  dispense  with  the  former  condition,  whidi, 
by  its  terms,  is  annexed  to  his  execution,  and  to  exact  a 
compliance  with  the  latter,  which  is  not  so  annexed. 
Besides,  it  is  not  found  that  this  conditional  clause  of 
re-entry  is  reasonable,  or  that  it  is  usual  generally ;  it 
is  only  found  to  be  usual  on  the  estate,  which  is  not 
only,  not  the  same  thing  as  usual  generally  or  reason- 
able, but  may  be  the  direct  contrary.  The  generality 
of  the  word  a  (relied  on  in  support  of  the  lease)  must 
certainly  exclude  a  reference  to  any  particular  class  of 
clauses  of  re-entry,  such  as  those  on  this  estate ;  as  no- 
thing can  be  more  opposite  to  a  general  word  than  a 
word  of  reference.  If  this  leasing  power  be  construed 
to  require  the  power  of  re-entry  usual  in  cases  of  the 
lands  comprehended  in  the  settlement,  although  in  this 
particular  case  this  construction  will  operate  to  the  ad- 
vantage of  the  lessee,  yet  it  may  in  other  cases  be  pro- 
ductive of  the  greatest  inconvenience  to  him.  Suppose 
a  lease  under  a  power,  in  the  terms  of  this  leasing 
power,  to  be  on  the  face  of  it  conformable  to  the  power, 
yet,  if  this  construction  prevail,  the  reversioner  will 
have  a  right  to  avoid  the  lease,  if  he  can  shew  that  the 
clause  of  re-entry  is  different  from  that  which  is  usual 
on  the  estate  comprehended  in  the  leasing  power.  The 
inconvenience  to  both  parties  will  be  extreme,  if  a  lessee 
cannot  be  sure  that  he  has  a  valid  lease,  by  comparing 
his  lease  with  the  power,   without  inspecting   all   the 

2  leases 
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teases  formeriy  granted  of  lands  within  the  same  estate.  1821.  , 
It  is  submitted,  that  what  the  creator  of  a  power  has 
required)  must  be  done,  for  this  one  reason,  of  itself 
sufficient,  that  it  is  required,  and  that  it  is  a  much  safer 
rule  to  adhere  to  that  condition  which  is  expressly  an- 
nexed to  the  execution  of  a  power  by  one  who  has  all 
the  circumstances  of  the  property  before  him,  and  who 
has  the  right  to  enlarge  or  narrow  the  power  to  any  de- 
gree, than  to  substitute  for  what  he  has  exacted,  some- 
thing which  it  may  be  conjectured  he  ought  to  have 
exacted,  but  has  not. 

4th.  Because  the  power  of  re-entry  in  the  lease  is  not 
only  different  from  that  required  by  the  leasing  power, 
but  much  less  beneficial  to  the  reversioner.  Under  an 
absolute  power  of  re-entry,  the  reversioner  would  be 
entitled  to  succeed  in  an  ejectment,  on  proving  the  rent 
in  arrear,  a  demand  made,  and  the  execution  of  the 
counterpart  of  the  lease  by  the  Defendant.  Under  a 
power  to  re-enter  on  failure  of  distress  it  would  be  ne- 
cessary for  him  to  prove,  that  he  had  searched  every 
part  of  the  premises  demised,  and  that  no  distress  was 
to  be  found,  {Rees  v.  King  {a),)  a  matter  of  extreme  dif- 
ficulty where  the  rent  is  small  and  the  premises  exten- 
sive. A  conditional  clause  of  re-entry,  which  may  be 
an  adequate  remedy  in  the  case  of  high  rents  and  lands 
of  small  extent,  becomes  quite  insufficient  when  the 
rent  is  small,  as  is  usually  the  case  with  ancient  rents, 
and  the  lands  demised  of  considerable  extent.  And,  as 
the  absolute  power  of  re-entry  becomes  the  more  ne- 
cessary for  the  lord,  in  case  of  small  rents  for  large 
property,  so  it  becomes  the  less  inconvenient  for  the 
tenant,  who  might  have  some  difficulty,  and  expect 
some  indulgence  to  raise  a  large  sum,  but  can  have  none 

(a)  Forrestt  Z9* 
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1821.  in  being  ready  with  a  small  one.  It  is  indeed  imiver-; 
sally  true,  that  in  order  to  secure  a  small  demand  the 
remedy  should  be  more  summary  and  less  expensive 
than  is  requisite  to  enforce  a  large  one. 

5th.  Because  it  is  submitted,  that  the  finding  of  the 
jury  that  the  usual  and  accustomed  form  of  leases  of  the 
estate  contained  in  the  marriage-settlement,  was  with  a 
conditional  proviso  of  re-entry,  ought  not  to  be  taken 
into  consideration  in  deciding  this  case.  The  words  of 
the  leasing  power  are,  **  A  power  of  re-entry  for  non- 
payment of  the  rent  thereby  to  be  reserved ;''  they  con« 
tain  no  reference  to  the  former  practice  of  leasing  the 
estate,  nor  is  there  any  &ct  stated  on  the  special  ver? 
diet,  which  raises  any  ambiguity  in  them;  and  it  is 
submitted,  that  a  provision  contained  in  a  written  in- 
strument, may  not  be  explained  or  construed  by  any 
extrinsic  matter,  except  in  two  cases  only ;  first,  w;hen 
the  provision  refers  to  extrinsic  matter :  secondly,  when 
its  terms  contain  a  latent  ambiguity,  that  is, .  when  in 
consequence  of  some  matter  of  fact  shewn  by  evidaice^ 
it  appears  that  the  language  of  the  instrument  has  more 
meanings  than  one^  neither  of  which  is  the  case  with  the 
clause  in  question. 

6th.  Because,  even  supposing  the  former  practice  on 
the  estate  might  legally  be  taken  into  consideration,  it  is 
far  from  affording  any  inference  favourable  to  the  lease 
in  question.  It  is  not  found  that  the  former  leases  were 
granted  under  similar  powers.  There  is  nothing  to  shew 
that  the  creator  of  the  power  was  not  dissatisfied  with 
the  former  clauses  of  re-entry,  and  did  not  insert  the 
provision  in  question  for  the  very  purpose  of  intro- 
ducing a  new  one^  which  might  well  be,  for  the  reasons 
stated  above.  And  this  is  the  more  probable,  because 
the  leasing  power,  in  several  instances,  expressly  refers 

to 
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to  the  former  practice  on  the  estate,  where  it  was  in- 

tended  that  the  tenant  for  life  should  be  guided  by  it; 

there  is  no  such  reference  in  the  clause  relating  to 

powers  of  re-entry ;  the  inference  is,  that  the  practice    Dosydem, 

was  not  intended  to  prevail  with  respect  t6  powers  of     •'**^^* 

re*entry* 

lA  JcrvisA 
W.  H.MauU. 

The  case  was  argued  at  the  bar  of  the  House  of 
Lords  on  the  19th,  22d,  and  S6th  otjune  1820,  by  The 
Attametf'General  and  Puller  for  the  PlaintijBT  in  error, 
and  by  Jervis  and  JV.  H.  Maule  for  the  Defendant  in 
error,  when  the  Lord  Chancellor  proposed  the  following 
question  for  the  opinion  of  the  Judges : 

Whether,  having  due  regard  to  the  true  intent  and 
meaning  of  the  indenture  of  the  2d  July  1757,  accord- 
ing to  the  legal  construction  of  the  several  parts  of  that  " 
indenture  as  stated  in  the  special  verdict,  and  having 
also  due  regard  to  the  legal  effect  of  all  the  facts  and 
circumstances  found  by  the  special  verdict,  the  demise 
of  the  5th  September  1803,  as  the  same  is  stated  in  the 
special  verdict,  is  for  any  and  what  reasons  invalid? 

There  being  a  difference  of  opinion  on  the  Bench, 
the  twelve  Judges,  on  the  16th  and  18th  of  itfay,  de- 
livered their  opinions  sei'iatim  as  follows ;  and,  on  the 
latter  day,  the  Lord  Chancellor  and  Lord  Bede$dale 
delivered  their  opinions. 

Richardson  J.  The  case  of  Smilk  againsl  Doe  on  Rkbardion  J. 
the  demise  of  the  Earl  of  Jersey  and  Others^  now  pending 
by  writ  of  error  in  this  houses  is  an  action  of  ejectment 
brought  in  the  King's  Bench,  on  the  demise  of  Lord 
Jersey  against  Smith  for  the  recovery  of  certain  lands  in 
the  county  of  Glamorgan.  These  lands  by  indenture 
bearing  date  the  5th  day  of  September^   1803,  were 

Vol.  U.  Mm  demised 
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18S1.  demised  by  Lord  Vernon  to  Smithy  and  another  penoii 
since  deceased,  for  three  lives  at  a  rent  of  22.  payable 
half  yearly  at  Michaelmas  and  Laiy-day.  And  Lord 
Vernon  the  lessor  was  at  that  time  tenant  for  life  in 
jBasEY*  possession  of  the  estate,  whereof  the  lands  in  qnesdon 
tticbardionJ.  formed  part,  by  virtue  of  a  settlement  duly  made  on 
occasion  of  liis  marriage  with  Louisa  Barbara  Mansdf 
bearing  date  the  2d  day  of  Jtdy^  1757.  On  the  trial 
of  this  action,  the  jury  found  a  special  verdict,  on  which 
the  Court  of  King's  Bendi  gave  judgment  for  the 
Defendant;  which  judgment  was  reversed  on  writ  cf 
error  in  the  Exchequer  Chamber:  and  the  cause  having 
been  brought  by  another  writ  of  error  before  this  house 
and  argued  at  the  bar  here,  your  Lordships  have  pro- 
posed the  following  question  for  the  opinion  of  tha 
judges.  (Here  the  learned  judge  stated  the  qaestieQ.) 
I  am  of  opinion  that  the  lease  of  180S  is  invalid,  be- 
cause I  think  it  is  not  made  in  conformity  with  flie 
leasing  power  contained  in  the  indenture  of  1757. 

The  leasing  power  for  that  class  of  leases,  of  wUdi 
the  lease  in  question  is  one,  requires  that  '*  there  be 
contained  in  every  such  lease,  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved :"  and 
the  question  resolves  itself  into  this,  —  what  is  the  true 
construction  of  these  words  ? 

In  order  to  decide  this,  I  must  first  consider,  i^ether 
the  words  themselves  import, and  convey  any  distinct 
meaning :  and  I  think  they  do ;  I  think  they  mean,  that 
the  lessor  should  have  power  to  re-enter  if  the  rent 
reserved  should  not  be  paid  according  to  the  reservatfon. 

One  test,  and,  I  think,  a  fair  one,  whether  such 
meaning  is  conveyed  by  the  words  of  this  power,  would 
be  to  insert  in  a  lease  a  proviso  for  re-entry,  expressed 
as  nearly  as  possible  in  the  very  words  of  the  power 
itself^  and  then  to  consider  what  construction  a  proviso 
so  expressed  would  require^  and  whether  the  meaning 

would 


wonld  be  stifficiendy  distinct  to  be  CBpMe  of  being       ]82l. 
enforced  by  a  court  of  jnstlce. 

Suppose,  then,  in  the  lease  of  1 80S,  it  had  be^  pro- 
ved, that  it  sliould  be  lawfiil  for  the  lessor  or  person 
entitled  to  the  rent,  **  to  re-enter  for  non-payment  of  J»Rg"* 
the  rent  hereby  reserted.**  In  that  cuse  would  the  ttUhardionJ. 
person  entitled  to  the  rent  have  been  etnpovifered  to 
re-enter,  if  the  rent  had  not  been  paid  on  the  dayd  of 
reservation  ?  It  seems  to  me,  that  he  would  have  been 
so  empowered ;  and  thai  without  any  delay  or  condition 
other  than  the  previous  demand  required  by  the  common 
law :  for  all  that  he  would  be  bound  to  prove,  in  order 
to  justify  and  enforce  his  re-entry,  would  be,  that  there 
was  a  non-payment  on  demand  of  the  rent  reserved  by 
the  lease. 

If  this  be  so,  it  deem^  to  me  to  ptoVe  that  the  neced- 
dty  of  waiting  fifteen  dayi,  find  the  necessity  of  pro- 
viding ft  deficiency  of  distress  on  the  premises  imposed 
by  the  proviso  adtualTy  contained  in  the  lease  of  1  Mi^ 
tfre  conditions  not  warranted  by  the  leasing  pO#^. 

It  hds  been  said,  that  the  leasing  pOwer  require  only 
^  a  power  of  re-etitry,*^  much  stress  hdving  been  Iidd 
ck  the  indefinite  efiett  of  the  article  A;  and  it  has  beeff 
{farther  said,  that,  though  such  power  of  re-entry  is  to 
be  •*  for  non-payment  of  the  rent,**  yef,  that  the  ^ofds 
^^Jbr  non-payment,^  are  ftot  equivalent  to  "d»  non- 
payment,'^ but  only  point  at  the  purpo^  or  object  of 
the  power  of  re-eiiiry,  namely,  that  of  securing  the 
payment  of  the  rent. 

It  appears  to  my  mind,  howef  er,  that,  atthotigh  the 
article  A  be  indefinite,  yet  it  cannot,  in  just  coh- 
sfmction,  extend  an  indefinite  meaning  to  the  subse- 
qbent  words,  if  they  sufficiently  import  (as  I  think  t 
have  shewn  they  do)  a  distiuc£  and  definite  meaning- 
Ill  this  sentence,  the  word  A  seenis  to  me  neiffief  to 
am  to  nor  to  qi^alify  the  meaning;   buty  that  the 

M  m  2  mean- 
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182U  meaning  would  have  been  the  same,  if  that  word  had 
been  wholly  omitted,  and  the  sentence  had  stood  thii% 
'*  so  as  there  be  contained  in  every  such  lease  a  power 
of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved."  And,  as  to  the  observations  made  on  the 
B$dardiom3*  meaning  of  the  words  *^  for  non-payment  of  the  rentf 

although  it  is  true,  that  the  word  ^^foif^  does  often 
import  the  purpose  or  object,  (and  so  it  might  here^  if 
the  words  had  been  <Va  power  of  re-entry  for  pmfmmt 
of  the  rent :")  yet  the  same  word  ^*  for,"  as  often  im^ 
ports  the  cause  or  occasion  of  that  which  is  predicated ; 
and  such  I  think  is  its  import  here,  where  the  words 
are  ^*  a  power  of  re-entry  for  non-pajftnerU  of  the  rent^"' 
meaning  on  occasion  of  the  non-payment 

If  the  words  of  this  leasing  power  import,  as  I  ooih 
ceive  they  do^  by  themselves,  a  distinct  and  definite 
meaning,  I  think  it  follows,  that  the  fact  stated  in  the 
special  verdict  respecting  the  usual  and  accustomed 
form  of  leases  of  the  estate  mentioned  in  the  nuurriage- 
settlement,  can  have  no  legal  effect  on  the  constmctioii 
to  be  put  on  these  words.     Such  evidence^  I  conceive^ 
is  never  admissible  in  the  construction  of  a  written 
instrument,  unless  the  words  of  the  instrument  itsdf 
import  a  reference  to  something   extrinsic,  or  unless  the 
words  involve  some  latent  ambiguity,  that  is,  an  am- 
biguity not  appearing  on  perusal  of  the  instrument 
itself,  but  which  becomes  apparent  on   applying  its 
provisions  to  the  subject  matter.     The  words  of  this 
leasing  power  in  that  part  which  respects  the  clause  of 
re-entry,  seem  to  me  to  involve  no  latent  ambigui^, 
nor  to  import  any  reference  to  any  thing  extrinsic; 
although  some  former  parts  of  the  same  leasing  power 
do  import  such  reference,  namely  when  it  is  required, 
that  the  lands  to  be  leased  for  lives,  should  besodi 
lands  as  were  in  lease  for  lives  at  the  time  of  making 

the 
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the  settlement^  and  that  the  rents  to  be  reserved,  should        1821. 
be  the  ancient  rents,  or  rents  as  great  and  beneficial. 

I  admit  that  a  court  is  bound  to  look  at  every  part 
of  a  written  instrument,  in  order  to  ascertain  the 
meaning  of  the  parties  in  a  particular  part.  But  I 
think  it  by  no  means  follows,  because  this  settlement,  BkbardsonJ. 
in  respect  of  the  rack-rent  leases,  expresses  that  the 
tenant  is  to  be  allowed  28  days  for  payment,  that, 
therefore,  it  was  intended,  in  respect  of  the  leases  for 
lives,  to  give  a  similar  or  any  allowance  of  time,  which 
is  not  only  not  expressed,  but  which  appears  to  me,  to 
be  at  variance  with  what  is  expressed. 

Supposing,  however,  it  were  possible  on  this  ground 
to  get  rid  of  the  objection  made  against  the  lease  of 
1803,  in  respect  of  the  allowance  of  15  days;  another 
and  still  more  decisive  objection  remains,  namely,  that 
this  lease  fetters  and  confines  the  power  of  re-entry  to 
such  cases  only,  where  there  is  a  want  of  sufficient 
distress  ;  a  condition  which  appears  to  me,  to  be  equally 
inconsistent  with  the  power  applicable  to  leases  for 
rack-rent,  and  to  that  which  is  applicable  to  leases 
for  lives. 

The  case  of  Coxe  v.  Day  {a\  which  I  think  was 
rightly  decided,  appears  to  me  to  be  in  point,  and  I 
cannot  draw  any  distinction,  which  is  satisfactory  to  my 
own  mind,  from  the  circumstance  that  the  leasing  power 
ihere^  allowetl  a  period  of  21  days  for  payment,  whereas 
the  leasing  power  rum  under  consideration  as  to  the 
leases  for  lives,  expresses  no  such  allowance.  It  is  true, 
that  in  Coxe  v.  Day^  the  case  of  HotUnj  v.  Scoi  (J)  does 
not  appear  to  have  been  cited ;  and  it  seems  that,  in 
the  last  mentioned  case,  a  similar  objection  taken  to  a 
lease  granted  under  a  power  was  over-ruled  by  the 
Court  of  King's  Bench:  on  what  ground  the  Court 

(a)  X3  JSoj/,  zx8. 

\h)  Lofft.  3X6. 5.C  Mr.  ButUr\ MSS.,  see  note  (a},  p.  498. 
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prpceededi  we  are  i|ot  apprized,  and  being  obliged  now 
to  make  an  electipn  between  the  two  iiuthoritiesy  I 
must  express  my  concurrence  with  that  of  Caxe  v.  Dtof* 
'P.q^A^        It  has  been  suggested,  that  the  statute  of  4  G.  9- 
jyj^y*      c«  28^  though  professedly  made  for  the  benefit  of  land- 

ftVfarfrffff  Jf  ^^^h  ^^^  ^^  effect^  take  away  their  right  of  re-entry 

at  common  law,  and  cou^e  them  m  all  cases  to  the 
statutable  remedy  thereby  given,  which  remedy  can 
never  be  exercised  without  prooi^  that  no  sufficient 
distress  was  tp  be  found  on  the  demised  premises,  coun* 
tervaillng  the  arrears  then  due.  And  I  think  it  must 
be  admitted,  that  the  construction  of  the  statute,  if  it 
be  the  true  construction,  furnishes  a  sufficient  answar 
to  the  second  objection  made  to  the  lease  of  1303;  fori 
in  that  cas^  the  lease  has  only  expressed  tliat  whic|i» 
whether  expressed  in  the  lease  or  not,  the  statute  Ifm 
has  provided* 

But  I  cannot  think  that  this  is  the  true  constructiQa 
of  the  statute.  Th^  object  of  the  statute,  as  ^pwrs  to 
me^  both  from  the  recital  and  the  enactments^  wgs  to 
-  relieve  landlords  from  certain  inconveniences,  to  whi^ 
they  were  subject  by  the  law  as  it  then  stood,  md  to 
give  them  certain  remedies,  to  which  th^  wer^  not 
before  entitled ;  but  not  to  deprive  them  of  any  r^medie9 
or  rights,  to  which  they  were  already  entitled  by  law. 
It  contains  no  negative  or  prohibitory  words,  which,  I 
think,  would  obviously  have  been  inserted,  if  the  iihi 
tention  had  been  to  deny  to  the  landlord  the  future 
exercise  of  any  ancient  right ;  and  it  would,  as  it  strikes 
me,  be  a  strange  construction  to  hold,  that  the  words 
apparently  intended  for  the  landlord's  benefit  do,  from 
their  generality,  operate  to  extinguish  any  of  his  ancient 
rights ;  when,  if  such  had  been  the  intention,  it  would 
have  been  so  easy  and  so  obvious  to  express  it.  That 
such,  however,  was  not  the  intention,  I  think  manifesdy 
appears  from  this,  that,  whenever  the  new  mode  of  pro- 

ceediiig 
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oeediiig  in  ejectment  given  by  the  statnte  is  pursiuedft  the  • 
statate  declares,  that  ^^  then  and  in  every  such  casey  the 
lesfior  in  ^ectment  shall  recover  judgment  and  exe-  ^^ 

cation  in  the  same  manner  as  if  the  rent  in  arrear  had  DpBhdem* 
been  legally  demanded  and  a  re-entry  made."  It  refi^  JaaaaY^ 
to  the  legal  demand  and  re-entry  as  a  still  subsisting  RUb&rdum  J. 
mode  of  proceeding,  not  repealed  or  affected  by  the 
statute;  and  thereby  shews^  that  the  old  mode  of  pro- 
ceeding was  intended  to  be  left  as  it  was,  although  the 
new  one,  if  adopted,  is  declared  to  be  equivalent  for  the 
purpose  of  obtaining  a  valid  judgment  and  eicecution. 
This,  I  believe^  has  always  been  considered  as  the  intent 
and  effect  of  the  statute ;  and,  although  I  am  not  able 
to  point  out  any  case,  where  it  has  been  e^ipcessly 
decided,  that  the  statute  does  not  take  away  the  land- 
lord's remedy  at  common  law;  several  cases  have  pc- 
curred  where  landlords  have  so  proceeded  without  ob- 
jection on  that  ground,  and  it  has  been  taken  for  granted^ 
that  they  were  well  entitled  to  do  so.  Doe,  dem.  Fwster^ 
v*  Wandlass  {a\  and  Roe,  dem.  West^  v.  Daxm  (6),  are 
cases  to  this  effect,  and  so  is  i  Wms.  SaufuU  286.  N«  16. 
It  has  been  said,  that,  if  the  lease  of  1803  be  invali- 
dated, the  decision  will  shake  many  titles.  I  have  no 
means  of  knowing  whetther  this  observation  is  well 
Jbunded,  or  to  what  extent.  If  such  should  be  the 
oonsequence,  I  shall  regret  it ;  but  I  cannot  feel  that 
such  an  apprehension  can  afford  a  legitimate  ground 
for  deciding  the  present  case,  otherwise  than  as  the 
words  and  legal  effects  of  the  instruments  now  under 
consideration  seem  to  me  to  require.  Upon  the  wholes 
therefore^  I  am  bound  for  the  reasons  before  given,  to 
answer  your  lordships'  question  in  the  affirmative. 

r 

{a)  7  T.R.  1x7.  (h)  7  MoJt,  363. 
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16S1*  Best  J.    My  Lords,  I  am  extremely  sorry^  diat  T 

camiot  agree  with  my  learned  brother  who  has  jmt 
addressed  your  Lordships,  and  to  know,  that  the 
opinion  which  I  am  about  to  offer  diflfers  with  those 
of  many  of  my  brethren,  for  whose  judgments  I  hafe 

Bat  J*       the  highest  respect. 

The  words  of  the  power  are,  ^^  and  so  as  there  be 
contained  in  every  such  lease,  a  power  of  re-oitry  ht 
non-payment  of  the  rent  thereby  to  be  reserved.^    The 
terms  in  which  it  is  expressed  are  general  and  indefinite. 
Instruments  in  such  terms  are  not  to  be  abstractedly 
and  absolutely  considered;  but  with  reference  to  die 
nature  of  the  subject  to  which  they  relate.    They  are  in 
law  taken  to  contain  such  qualifications  as  are  maiufiistfy 
just  and  reasonable,  and  such  as,  according  to  practios^ 
have  before  been  introduced  in  similar  cases,  and  whidi, 
not  being  expressly  excluded,  must  be  understood  to  be 
within  the  intent  of  the  parties.     This  rule  of  con- 
struction is   universal :   it  cannot  be  departed  firom 
without  destroying  the  excellence  of  the  law^  wfaidi 
consists  in  its  bearing  a  just  relation  tothestateof  dungi 
on  which  it  is  to  operate.     Thus,  under  contracts  to 
sell  goods,  in  which  nothing  is  said  as  to  the  time  of 
delivery,  the  vendor  is  not  bound  to  deliver  them  the' 
instant  that  the  contract  is  made.     Under  a  contract 
to  perform  a  particular  service^  the  contractor  is  not 
bound  to  begin  his  work  immediately.     In  both  these 
cases,  the  law  allows  a  reasonable  time  for  the  per- 
formance of  the  contract.     Under  a  contract  for  service 
for  a  year,  the  law  will  not  compel  the  servant  to  serve 
every  hour  of  the  year ;  but  excepts  such  a  portion  of 
time  as  is  necessary  for  refreshment  and  relaxation.     So^ 
if  there  be  an  established  usage,  regulating  the  xdanner 
in  which  a  thing  contracted  to  be  dcme,  is  to  be  done; 
as  the  time  and   circumstances  of  delivering  articles 
sold,  or  the  payment  of  the  price,  or  the  time  for  paying 

abill 
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h  bin  of  exchange.  Such  usage  is  by  law  incorporated  IS2L 
into  the  contract  without  any  words  of  refereoce  to  it. 
'  Our  books  do  not  furnish  many  cases  on  this  subject 
There  are  enough,  however,  to  satisfy  us  that,  according 
to  the  practice  that  has  long  prevailed  among  con- 
veyancers, the  proviso  for  re-entry  in  this  lease  is  a  Jkitjm 
sufficient  execution  of  the  power.  The  existence  of  this 
imu:tice  and  its  being  considered  reasonable,  account 
finr  there  being  no  more  decisions  of  courts  on  the  sub- 
ject. From  the  few  cases  that  are  to  be  found,  the 
balance  of  authority  seems  to  me,  to  incline  much  in 
favour  of  the  validity  of  this  lease.  But  the  authority 
of  the  cases  in  favour  of  the  lease  is  much  strengthened 
by  the  practice  of  that  branch  of  the  profession  of  the 
law,  who  have  been  accustomed  to  prepare  powers  and 
leases  under  powers. 

The  first  case  is  that  of  Janes^  dem.  Bromefield  v. 
Vemey.  (a)  Sir  Jclin  Cawper  had  been  enabled  by  act 
of  parliament,  to  grant  building  leases  for  any  term  not 
exceeding  61  years,  <*  so  as  in  every  such  lease  there 
be  contained  a  condition  of  re-entry  for  non-payment 
of  rent."  The  clauses  of  re-entry  in  the  leases  grated 
by  Sir  John^  yfere  for  non-payment  of  the  rent  in  42 
din/s  after  the  days  of  payment*  An  ejectment  was 
brought  in  the  Common  Pleas,  to  turn  a  tenant  out  of 
possession,  who  held  under  one  of  these  leases ;  but  no 
objection  was  made  (although  it  is  stated  in  the  judg- 
ment that  the  case  was  fully  argued)  on  the  ground  of 
the  qualification  introduced  into  the  lease,  by  the  words 
<<  42  days  after  the  day  of  payment."  This  is  but 
negative  authority,  but  considering  the  great  learning 
and  industry  employed  in  the  discussion  of  this  case,  an 
objection  must  have  been  raised  if  the  law  had  not  been 
considered  to  be  settledf  and,  if  it  had  not  been  thought 

(a)  miliit  Z69. 

that 
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that  Ae  kase  was  sanetioned  by  a  practice  vhick  m 
argument  could  oTerturiu 

The  next  case  is  Hotiey  v.  Scot,  {a)    The  vords  of 
the  power  werci  that  if  the  rent  should  be  behind  er 

unpaid 


(s)  See  mogf  v6L\.  150*  Thb 
cue  was  quoted  by  Mqyse^  in  ai^ 
gumenty  before  die  Judges  in  the 
Sxc^ecjner  Chamberi  itori  a  copy 
of  a  manoKript  noteof  Mr.  But* 


lert  who  has  kmdly  pcmiiaitddM 
reporters  to  give  this  case  to  the 
public.  —  The  following  ivpottii 
copied  'verbmHm  from  thatlonNl 
gcntlcman't  manuscript : 


Michaelmas  Tem^  14th  Gsorgx  HI.  B.R. 

(This  ca^e  is  reported  in  £0^^3x6.,  under  the  name  of  B^tt^ 

V.  Seou) 

IjoftdL  Tankerville  v.  Wingfield  and  PritchanL 

Upon  ejectment*  the  case  was  as 
fbOows*  Upcm  the  marriage  of  Sir 
Jolm  jt4tkjf»  his  lad/s  estate  was 
settled  upon  Sir  JoJbn  for  Iife»  with 
several  remainders  oTer»  which 
nerertook  effect;  remainder  to 
the  lady's  right  heirs.  A  power 
of  leasing  was  given  to  Sir  JoArtf 
such  leases  to  be  made  for  any 
number  of  years  at  the  accus- 
tomed renty  to  take  effect  imme- 
dhitely  in  possession^  and  not  by 
way  of  foture  or  reversionary  in- 
terest; and  on  every  such  lease 
there  was  to  be  inserted  a  clause 
of  re-emryy  if  the  rent  shoukl  be 
behind  for  21  days ;  the  rent  to 
be  made  payable^  and  the  re- 
entry to  be  incident  to  and  go 
along  with  the  reversion  or  re« 
mainder.  In  the  same  settlement) 
there  was  also  a  power  of  revok- 
ing all  the  uses  thereby  declared) 
and  appointing  new. 

Some  time  after  the  marriagey 
Sir  JoJ^  ^stlef  and  his  lady  re- 
voked all  the  uses  of  the  settle- 
ment that  were  subsequent  to  Sir 
Jobn\  life^estatei  and  the  powers 


incident  thereto^  and  dedarid  1 
usee.    There  was  also  afintle* 
vied  to  the  same  effect. 

flX  September  27669  9k  Jolm 
made  two  several  leases  ef  tUs 
date  to  the  two  Defendants  Whlf' 
field  and  Pritcbard,  for  ax  ycarh 
conformable  to  the  power  ht  had 
by  the  said  settfementy  and  tkt 
other  deeds  and  the  fine*  except 
that  previous  to  the  entry  dbtrM 
was  to  be  madoy  and  it  wm  ncsrfy 
in  the  following  words :    «  That 
if  the  rent  should  be  behind  or 
unpaid  by  the  space  of  ax  diysi 
and  no  sufiGcient  distress  or  cfis* 
tresses  could  be  hady  or  if  tbe 
lessee  should  assign  over  the  leased 
premisesy  (except  at  therein  is  ex* 
cepted)  then  it  should  be  hwful 
to  Sir  Jolm  Auley^  his  heirs  and 
assignsy  to  enter/' 

Sir  John  Mtley  and  his  hdy 
being  both  deceased*  the  estates 
are  descended  upon  Lord  Temktr* 
wile,  the  Plaintiff;  &c. 

DuMniftgy  for  the  PUintiff*.  The 
Court  always  takes  a  difference 

between 
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unpaid  for  21  days,  the  lessor  should  have  power  ^9 
re-enter.    The  conditioa  iu  the  lease  wa^,  if  the  rent 

should 


1S91. 


between  powers^  when  exercised 
by  a  man  upon  bis  own  estate, 
and  the  exercise  of  powers  by  a 
man  upon  another's  estate^  or 
which  he  holds  in  another's  right* 
tlie  first  are  always  construed 
ftvourably  to  the  persons  making 
use  of  this  power;  the  second 
are  taken  in  a  strict  light :  here 
it  was  certainly  the  second.  It 
was  a  power  to  be  exercised  on 
the  wife's  estatep,  and,  in  some 
respecty  in  prejudice  of  his  wife ; 
and»  therefore,  to  be  taken  strictly. 

zst  objection,  that  the  settle- 
ment declares,  that  the  power  of 
re-entry  should  be  reserved  and 
made  incident  to  the  inheritance 
ct  the  estate ;  and*  by  the  lease 
it  is  reserved  to  Sir  Jolm  Mtlej^ 
hu  heirs  and  assigns,  ad  ob- 
jection, the  settlement  directs  the 
re-entry  so  as  to  be  reserved  as 
above»  to  be  made  immediately, 
if  the  rent  should  be  behind  by 
%i  days*  By  the  lease  it  is  to  be 
pieceded  by  demand  and  distress. 

These  are  strong,  plain,  and 
ooaclusive  objections. 

Bearcrofi^  for  the  Defendants. 
Tha  remainder  mant  Lord  Tath 
kervilUp  has*  substantially,  all  the 
powers  he  ought  to  have,  or  can 
have.  As  to  the  zst  objection* 
the  rent  cannot  be  made  payable 
bat  to  those  in  remainder  or  re- 
version) to  which  it  is  inseparably 
incident.  The  heirs  and  a&signa 
of  Sir  John  Astlej  mean  those, 
who  are  heirs  and  assigns  to  the 
estate  under  the  settlement,  by 
which  Sir  John  claims  the  estate. 


See  Cotbcr  v.  Merrick,  {a)     Te» 
nant  in  tail  died  seised»  his  soa 
entered  and  made  a  lease  for  az 
years,  rendering  rent  during  thf 
term  to  the  lessor,  his  heirs  and 
assigns,  and  died.    It  was  unani- 
mously adjudged  to  be  a  good 
lease,  and  within  the  3a  H.  8.; 
the  opinion  of  the  Court  being, 
that  the  word  heirs,  being  a  com- 
prehensive word,  it  ought  to  be 
construed    4ecundum    jufy'eetam 
mattrUmf  and  to  have  that  which 
the  u^ture  of  the  deed  refutes. 
This  b  much  the  stronger  in  ^e 
present  case,  as  Sir  Joim  A^^^ 
having  joined  with  his  wife  ia 
the  deeds  which  raised  the  limits 
ations,  those  who  take  by  virtue} 
of  tliose  limitations  may,  ia  soma 
respect,  be  said  to  be  the  heirs, 
and   assigns   of    Sir  John   Ash 
Uj.    As  to  the  ad  objection,  that 
the  re-tntry,  which  is  directed  h^ 
the  power  in  the  settlenoeat  to  ba 
reserved  immediately  on  the  rent 
being  behincl  az  days  after  it  is 
due»  is  by  the  lease  to  be  preceded, 
by  distress  and  by  demand.    Tba 
words  in  the  settlement  are  short 
and  loose,  and  seem  to  be  na 
more  than  a  general  duactioa 
that,  ia  every  lease  to  be  made 
under  this  power,  there  should 
be  a  clause  of  re-entry.    It  is  not 
a  formal  description  what  kind  of 
re-entry  should  be  reserved,  or  of 
any  particular  clause  of  re-eatry  3 
it  IS  a  direction  that  the  power  of 
re-entry,  usually  iasertad  ia  leasts^ 
should  be  inserted  ia  the  Uases  ta 
be  made  under  this  power,  in  the 
usual  manner.      This,  I  appre- 


BiflJ. 


{a)  Hard,S^i 
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should  be  behind  and  unpaid  for  21  days,  and  no  si^ 
Jlcieni  diOress^  then  it  should  be  lawful  for  the  lessor  to 

V.  re-oiter. 

Dox»denu      ^^^^^ 

Jbbsbt. 


Smith 


BeaJ. 


hendf  a  rafficient  antwer  to  the 
objections  nued  against  these 
leases ;  each  u  a  verbal  objection^ 
and  I  hare  given  each  a  veibal 
answer* 

Mr.  Dunmngf  in  reply*  The 
distinction  I  set  out  withf  and  the 
consequence  of  that  distinctiony 
that  these  leases  are  to  be  con- 
ttdered  in  a  strict  lights  is  not  de- 
nied. Andf  besides  thu  claim  to 
the  favour  of  the  Court*  Lord 
TaakervilUYaM  that  of  being  the 
heir  at  law  of  the  owner  of  the 
estate^  on  which  thu  power  has 
been  ezerdsed.  Lord  Tanker- 
n>itte  is  neither  the  heiry  nor  the 
assignee  of  Sir  John  Astlejf  he 
claims  by  a  title  paramoant  to 
Sir  Jsufos's.  The  rent  b  direct- 
ed by  the  settlement  to  be  in- 
cident to  the  inheritance)  that  is 
to  say»  to  be  to  the  several  limit- 
tees  of  the  settlement^  when  re- 
spectively in  possession.  The 
reservation  is  to  the  heirs  and 
assigns  of  Sir  John  AstUy,  They 
are  not  limittees.  This  isy  there- 
fbrey  not  a  proper  execution  of 
tjie  power.  The  case  quoted^ 
and  die  act  of  parliament  (a)  only 
show  that*  if  a  tenant  in  tail 
make  a  lease  according  to  the 
sitatute»  and  reserves  rent  to  him- 
self and  hit  heirsy  the  words 
<(  heir^  and  assigns"  may  be  con- 
strued to  be  such  heirs  as  may 
succeed  by  force  of  the  entail. 
This  construction  can  never*  in 
the  present  cascy  take  in  Lord 


TanJkcrvtllcf  who  cannoty  ia  any 
tense  or  meaning  whatever*  be 
deemed  the  heir  of  Sir  JoBn  JUi- 
/rf  or  his  attigns.  It  »  tofBcicnt 
to  say  thaty  in  pleadingy  he  cobld 
never  be  described  as  toch.  As 
to  the  words  being  looset  and  di- 
recting what  should  be  dooc^  and 
not  describing  Jbow  it  »  to  be 
doney  this  seems  a  frtvoloat  dis- 
tinction. The  tettlement  directs 
a  clause  of  re-entry  to  be  inserted 
in  the  leaae;  the  leate  sap  it 
shall  not  be  lawful  for  Sir  Jobm 
Astlej  to  enter  as  loqg  as  dim 
is  a  tuflficient  dittrett  or  dii- 
trestes  to  be  taken.  Till  thest 
it  is  postponed.  This  it  con- 
trary to  the  words  of  the  settle- 
menty  and  it  noty  certainlyy  a  pro- 
per execudoo  of  the  power. 

Lord  MANBiTXLn.  The  two 
obfectiont  to  thete  leases  arey  isty 
Thaty  by  the  tettkmenty  the  re- 
entry b  to  be  made  incident  to 
the  rent;  but  by  the  lease  it 
is  reserved  to  Sir  John  jijik^f 
his  heirs  and  assigns.  And»  in 
the  eventy  it  has  not  followed  the 
renty  but  gone  to  the  heirs  of  the 
lessory  Sir  John  AstUj^  m^le 
Lord  TanAerviile  is  in  the  hw- 
ful  possession  and  receipt  of  the 
rents.  The  ad  objection  isy  that 
the  clause  of  re-entryy  whichy  by 
the  settlement)  ought  to  be  im- 
mediatCy  is  by  the  lease  fiettered ; 
being  on  a  previous  demand  and 
previous  distress.  As  to  the  first* 
by  the  nature  of  the  powery  it 


(a)  ^%H.Z. 
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re-^nter.  Lord  Monoid  in  giving  judgment,  said, 
^*  The  clause  of  re-entry  is  short  with  words  of  course^ 
and  does  not  preclude  the  operation  of  law**  a  re-entry, 
is  to  enforce  the  payment  of  rent  —  by  statute  it  cannot 
be  without  distress."  The  report  of  this  decision  is 
very  short.  It  is  probable  that  it  does  not  give  us  the 
very  words  of  Lord  Manffieldf  but  we  learn  with 
certain^  from  it,  that  the  court  decided  the  very  point 
now  before  your  lordships  in  favour  of  the  lease :  for 
the  power  does  not  contain  a  syllable  about  a  sufficient 
distress  i  this  qualification  is  introduced  into  the  proviso 
for  re-entry,  and  yet  the  Court  upheld  the  lease.  It  is 
clear,  also,  that  Lord  Mansfield  must  have  referred  to 
some  form  of  drawing  up  these  powers  and  clauses  of 
re-entry  which  were  then  in  use,  and  have  expressed 
himself  that  the  power  and  clause  in  that  case  were 


1881. 


Smith 

*  V. 

DoXfclem* 
JxasBir. 

Best  J. 


nmst  go  with  the  reversion  and 
ii^eritance.  The  penon  who  is 
in  the  reversbn  and  inheiitancc, 
iahe  that  is  to  enter  on  the  for- 
feiture of  the  leasey  and  no  one 
can  enter  but  he»  to  whom  the 
rent  is  payable  ;  for,  as  Littleton 
•ays»  no  stranger  can  enter  for 
forfeiture^  for  a  stranger  cannot 
be  in  by  his  former  estate.  If 
the  rent  had  been  reserved  for 
the  termy  as  in  the  case  cited 
horn  HarJrejf  still  it  goes  with 
the  inheritance*  Heirs  and  as* 
s^ns  can  only  mean  those  who 
have  the  reversion  and  inherit- 
ance; otherynsCf  as  is  said»  a 
Saund,  {a)t  they  would  be  words 
of  surplusage.  The  clause  of 
re-entry  must  go  with  the  inherit- 
ance  the  same  as  the  rent,  for  it 


cannot  be  reserved  to  any  body 
but  to  him  who  is  seised  of  the 
inheritance.  It  was  said,  that 
ought  to  have  been  worded  to  the 
person  next  in  revenion  or  re- 
mainder. The  words  heirs  and 
assigns  are  general  wordsy  and 
are  as  good  and  quire  tantamount 
to  particular  words.  As  to  the 
secondy  the  clause  of  re-entry  is 
shortt  with  words  of  course,  and 
does  not  preclude  the  operation  of 
law.  A  re-entry  is  to  enforce  the 
payment  of  rent»  it  is  an  immedi* 
ate  forfeiture  of  the  estate  by  com- 
mon law*  By  statute  it  cannot 
be  without  a  want  of  distress* 
Therefore^  in  both  points^  we 
agree  to  support  the  leases.  So 
the  verdict  must  be  entered  for 
the  Defendants. 


(a)  370. 


agreeable 
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agreeable  to  usual  form.  He  is  made  to  sayi  ^  The 
clause  oF  re-entry  is  short  with  words  of  course/'  It  is 
most  probable  that  he  said»  the  p(mer  was  short  with 
words  of  course;  the  obrious  meaning  of  which  is,  thai 
the  power  was  expressed  in  the  terms  commonly  used  ill 
such  cases,  and  imported  that  sort  of  clause  of  re-entry, 
which  it  was  dien  the  practice  to  introdoce  into  leases 
made  under  powers ;  that,  the  only  object  of  the  power 
being  to  secure  the  payment  of  the  rent  resenred,  audi 
qualMcations  sis  the  law  considered  reasonable  and 
consistent  with  this  object,  were  not  excluded :-— as 
the  legislature  had  thought  the  landlord  ought  not  to 
have  any  greater  facility  for  recovering  possession  of 
the  estate  than  he  had  at  the  common  law  when  thei^ 
was  a  sufficient  distress  on  the  demised  premise^  die 
introdaction  of  such  a  condition  into  the  clause  of 
re-entry  was  but  a  reasonable  qualification.  This  de- 
cision is  an  authoriQr  to  shew,  that  reasonable  quali- 
fications may  be  introduced  into  dauseis  of  re-entty, 
when  the  terms  of  the  power  are  general ;  asid^  dso^ 
that  the  qualificatioti  most  objected  to  in  this  lease  if 
reasonablCi 

That  a  power  expressed  in  general  terms,  is  well  taa^ 
cuted  by  a  lease  containing  a  proviso  with  legal  qualifipSr 
tioBS^  is  further  proved  by  Dormer'%  ease,  {a)  *<  By  special 
consent  of  the  parties,  a  re-entry  may  be  for  default  of  pay- 
ment of  rent  without  demand  of  it.  And  divers  other  cases 
were  put  where  the  consent  of  the  parties  shall  alter  the 
form  and  course  of  the  law."  Although  a  clause  of 
re-entry  was  absolute  (at  non-payment  of  rent,  yet  die 
common  law  superadded  the  qualification  to  that  clause^ 
that  the  rent  be  demanded  on  the  estate  demised  aa  the 
last  hour  of  the  day  when  it  was  payable ;  and,  accord- 

{a)  s  Co.  40.  b. 


ing 
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iiig  to  Dorm€t^%  ease,  the  demand  of  the  rent  can  only        Itfll. 
be  dispensed  with  by  special  consent^  or,  (as  it  is  ex^ 
pressed  in  Newdigai^A  case  (a),)  *^  that  it  shall  be  lawful 
withoutytirfi^  demand  to  re-enter.* 

I^  at  common  law,  a  landlord  coold  not  recover 
possession  against  a  temmt  holding  under  a  lease^  eon^  Jk9l  JL 
tuining  a  general  clause  t(  re-entry  for  non-payment  of 
the  rent  without  a  demand  of  the  renti  surdy,  whm 
the  legfelatore  has  relieved  the  landlord  from  making  a 
demand  of  the  rent,  and  substituted^  in  the  place  of 
that  demand,  the  condition,  that  there  be  not  a  suf- 
ficient distress  on  the  premises,  the  law  will  not  allow 
the  tenant  to  lose  his  estate,  if  there  be  $  sufficient  dls« 
tress  on  it  to  satisfy  the  rent  due.  It  will  require  the 
same  express  consent  to  exclude  the  condition  of  there 
being  no  suflBcient  distress  since  the  statute  of  Qeorge 
the  2d.,  as  was  required  to  exclude  the  necessi^  of  a 
demand  of  rent  at  comnKm  law. 

I  do  not  mean  to  say  that,  since  the  statute  of  Qearge 
the  fid.,  a  mm  may  not  proceed  at  common  law.  My 
argument  is^  the  law  annexed  the  coB<£ftion  of  demand 
of  rent  before  the  statute,  and,  as  the  statute  has  now 
dispensed  with  a  demand  of  the  rent,  when  there  is  not 
a  sufficient  distress,  the  law  will  anncot  the  condition  of 
there  not  b^ng  a  sufficient  distress  to  a  power  expressed 
in  general  terms;  and,  therefore,  a  clause  of  re-entry 
ccmtaining  this  condition,  »  not  kiconsistent  with  such 
a  power :  otherwise,  the  tenant  would  not  have  the 
protection  which,  accor^g  to  the  spirit  of  the  law,  be 
ought  to  have ;  for,  by  an  omission  to  pay  the  nominal 
rent  on  the  day  it  became  due^  he  might,  without 
notice  and  with  abundance  of  property  on  the  land  to 
satisfy  the  rent,  be  dispossessed  of  an  estate,  for  which 
he  had  pud  a  large  rent  in  advance  under  the  name  ef 

(a)  Djcr,  68. 

a  fine* 
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18S1.       a  fine.    This  would  be  makibg  that  remedy^  which  wai 
intended  only  as  a  security  for  the  rent,  a  forfeit  trap. 

The  dedsion  in  the  Court  of  King's  Bench,  in  Qae 
v.Daj/j  is  supposed  to  establish  a  contrary  doctrine; 
Lord  EUenbarougkf  during  the  argument  of  that  caie^ 

BeH  J«       seems  to  haye  intimated  an  opinion  inconsistent  with 
that  ^diich  I  haye  ofiered  to  your  Lordships.    Baty  my 
JLolrds,  it  is;  not  dealing  fidrly  mth  that  great  Judfge  to 
bdd  him  to  what  he  threw  out  whilst  he  was  fonniag 
his  opinion,  .particularly  when  it  is  contrary  to  irfiat  he 
afterwards  decided,  when  the  case  now  before  yoar 
Lordships  was  in  the  King's  Bench.   The  wisest  of  men 
could  not  escape  the  charge  of  inconsistency,  if  ezpnaft- 
sions,  which  are  dropped  while  the  mind  is  stmgg^iqg 
with  the  different  considerations  presented  by  cmfliGt* 
ing  arguments,  are  to  be  recorded.    I  know  not  'on 
what  ground  the  Court  agreed  to  the  certificate  which 
was  sent  to  the  Court  of  Chancery :  but,  I  cannot  admit 
that  this  certificate  is  an  express  autfiority  on  the  point 
now  under  consideration,   wh^i  the  case  presents  a 
ground,  on  which,  with  the  opinion  that  I  entertain  on 
this  case,  I  should  have  signed  that  certificate.  The  power 
in  Caxey>  Dm/  was  in  these  words,  ^<  So  as  in  every  such 
lease  there  be  contained  a  condition  of  re-entry  for  the 
non-payment  of  tfie  rent  reserved  by  the  space  of  twcn^- 
one  days."   The  w(H*ds  of  the  proviso  were^  **  if  the  rent 
should  be  in  arrear  fi>r  twenty  days  —  beif^  kngfidly  de» 
fnandedJ^     The  words   ^  being  lawfully   demanded" 
weakened  the  landlord^  security  for  his  rent,  by  impos* 
ing  on  him  the  necessity  of  demanding  it  on  the  last 
hour  of  the  day  on  which  it  became  due^  a  thing  alwayi 
found  to  be  attended  with  difficulty,  and  often  imprac- 
ticable, and  from  which  landlords  are  relieved  by  the 
statute  of  George  the  Second.     Such  a  proviso  could  not 
be  sufficient  under  such  a  power. 

If 
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^  If  authority,  my  Lords,  be  doubtful,  we  must  recur 
to  principle.  When  property  in  lands  is  divided  into 
estates  for  life  and  estates  in  remainder,  it  becomes  our 

■TV 

object  to  secure  to  the  possessor  all  the  advantages  Doe,  dem. 
which  belong  to  his  estate.  The  mode  of  doing  this  is  J««««y« 
by  giving  to  the  tenant  for  life  a  power  to  grant  leases  Be4$Jm 
for  certain  terms  not  determinable  with  his  life.  Unless 
he  has  this  power,  the  estate  will  not  be  cultivated  as  it 
ought  to  be;  much  less  will  it  be  improved:  and  not 
only  tenants  for  life,  but  the  public  would  suffer  from 
the  want  of  such  powers.  In  the  granting  thes^  powers, 
care  must  be  taken  that,  in  granting  their  leases,  tenants 
for  life  do  not  prejudice  the  estate  of  the  remainder- 
man :  possession  of  the  lands  must  be  secured  to  the 
tenant,  and  the  rent  to  the  landlord.  Considering  this 
as  being  the  object  of  these  powers.  Judges,  in  the  con- 
struction of  them,  will  only  have  to  consider  —  what  did 
the  maker  of  the  power  consider  sufficient  to  attain  this 
dgect?  Can  any  one  doubt,  that  the  maker  of  this 
power  would  have  considered  the  clause  of  re-^ntry  in 
this  lease  abundantly  sufficient  to  secure  the  rent  ?  But 
for  the  respect  which  I  feel  for  those  learned  Judges, 
with  whom  I  differ  on  this  subject,  I  should  have  said^ 
without  doubt  or  hesitation,  **  a  clause  of  re-entry'' 
means  in  law  what  these  words  would  in'  common  con- 
tersation,  viz.  such  a  clause  of  re-entry  as  is  generally 
inserted  in  leases.  That  this  clause  answers  that  de- 
scription will  not,  I  think,  be  disputed. 

That  the  principle,  on  which  I  found  my  opinion,  is 
a  sound  legal  principle,  is  evident  from  the  following 
cases.  In  Hoiley  v.  &o/,  Lord  Mansfield  says,  ^<  a  re- 
entry  is  to  eiiibrce  the  pajrment  of  rent''  In  Wculman 
V.  Calcraji  (a),  Sir  WtUiam  Grant  says,  "  There  is  no 
doubt  equity  will  relieve  against  the  forfeiture ;  consider- 

(a)  lo  Feujun^  69. 
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1821«       ing  the  purpose  of  ibe  clause  of  rr-entry  to  be  only  to 

*  _  -    ^     secure  the  payment  of  Rent ;  and  that,  when  the  Eent  is 

^,  paid  the  end  is  obtained/'    In  Qpey  v.  Thamams  mi 

Dosy  deoL    Others  (a),  Twisden  J.  says,  <<  powers  are  to  be  expressed 

^y^*      according  to  the  int^t  of  the  parties.'*    In  GoodtHk  j. 

9ksJJ.  Funucan  (i).  Lord  Man^fidd  says,  **  powers  are  now  a 
common  modification  of  property  in  land,  and,  as  audi, 
are  to  be  carried  into  efiect  according  to  the  intentiea 
of  those  who  create  thenu'^ 

My  Lords^  I  shall  not  advert  to  some  &cts  wbieh  aie 
found  by  thia  special  verdict,  and  on  which  argumeBla 
might  be  o&red  in  favour  of  this  particular  caae«  My 
opinion  is  fonned  on  these  general  ground*:  Whsff 
the  power  is  expressed  in  general  terms,  as  it  ia  in  this 
case,  reasonable  qualifications  are  not  exciuded»  but 
may  be  introduced  into  the  clause  of  re*GAtry ;  lad  the 
qualifications  introduced  into  this  clause  have  been  ae- 
knowledged  by  the  h|pslatare  and  the  course  of  law  te 
be  reasonable.  ^^  4-  clause  of  re-entry*'  means  dtt 
usual  clause  of  re-entryi  and  die  clause  of  te-entiy  in 
this  lease  is  such  as  is  usually  inserted  in  su(&  leases*  I 
believe  that  it  baa  been  so  much  the  general  practice 
of  conveyancers  to  insert  such  clauses,  that,  if  your 
Lordships  were  to  declare  this  lease  invalid,  you  would- 
destroy  the  titles  of  a  very  large  prcqportion  of  the  land- 
holders in  the  kingdom.  Much  of  the  property  in  the 
KMMt  is  held  by  leases  granted  by  tenants  for  life:  I 
know  that,  in  other  parts  of  Engkmd,  actions  are  already 
broi^ht  to  turn  tenants  out  of  possession  of  those 
estates  on  the  same  objections  as  are  made  to  this  lease. 
Some  of  these  acti<Mis  have  been  brought  to  trial  befim 
me^  and  now  await  your  Lordships'  judgment  in  thii 
case. 

(«)  Sir  T,Ra/m.  X34«  (^)  J>oug*  su* 
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My  Lords,  I  have  heard  the  learned  Judges  sajs  tbat       1821* 
they  would  never  allow  a  practice  to  be  set  aside^  on     ^  L~  ^  .^' 
which  the  titles  to  many  estates  depended,  however         '^^ ' 
much  they  might  disapprove  of  such  a  practice*      If   Poa,  deii>. 

your  Lordships  set  aside  this  lease  you  will  turn  a  larg^       - 

proportion  of  the  tenantry  of  England  out  of  estates,  for  Bijl  J^ 
which  they  or  their  ancestors  have  paid  large  sums  of 
money,  and  which  have  been  continued  in  their  families 
by  a  successive  renewal  of  leases,  for  as  great  a  length 
of  time  as  any  of  your  Lordships'  fiuoilies  have  held 
their  estates.  The  personal  property  of  tenants  for  life^ 
the  fund  out  of  which  provision  is  to  be  made  for  th^ 
younger  branches  of  families,  will  be  drained  to  mffke 
compensation  to  the  leaseholder  for  the  hm  t)iat  be  has 
sustained  by  being  deprived  of  his  lea^e;  and»  wberf 
these  funds  fail,  the  families  of  the  leaseholders  will  b^ 
ruined. 

I  have  only  fu|rther  to  say,  that  J  see  no  re^^u  to 
hold  the  lease  stated  in  the  special  verdict  invalii}. 

GARaow  B.  The  settlement  made  upon  t^p  m^]v  Oarrow  B. 
riage  of  Lord  Vernon  with  Lady  Lwm  {((frbara  bif 
wife,  of  the  2d  July  1757,  on  which  this  questioD 
arises,  gives  a  power  of  leasing  requiring,  with  respect 
to  property  of  the  nature  in  question,  that  tl^ere  shall 
be  contained  in  the  lease  a  power  of  re-entry  for  non* 
payment  of  rent  In  this  leasing  power,  no  time  is 
specified  by  way  of  indulgence  to  the  tenant,  as  to  the 
payment  after  the  day  on  which  it  shall  fall  due  $  nor 
are  any  other  terms  required  than,  that  the  person,  who 
frpm  time  to  time  shall  be  in  possession  of  the  eBfi^ki^ 
shall  insert  in  the  lease  a  power  to  resume  the  possewoo 
for  non->payment  of  the  rent. 

The  lease,  granted  by  Lord  FemoB  to  the  Defendant 
and  another,  contains  a  clause  br  ve^cntijr,  if  the  lent 
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tball  be  in  arreaar  for  the  term  of  fifteen  days,  and  if 
there  shall  be  no  sufficient  distress  upon  the  premises  to 
satisfy  the  rent,  and  the  question  is,  whether  this  is  a 
good  execution  of  the  power,  or,  in  other  words,  whe« 
ther  this  Is  such  a  power  of  re-entry  as  was  required  by 
the  creator  of  the  settlement? 

It  is  observable,  that  the  creator  of  the  power,  or  those 
who  advised  her,  knew  how  to  make  distinctions  as  to 
powers  of  re-entry  applicable  to  different  estates;  and,  in 
the  case  where  the  rent  reserved  is  of  the  most  valuable 
description,  there  the  creator  of  the  power  only  requires 
of  those  who  shall  come  in  succession  into  the  posses- 
sion of  the  estate  as  tenants  for  life,  that  they  shall,  for 
the  preservation  of  the  estate,  in  the  most  benefidal 
form  and  extent,  for  those  who  shall  be  from  time  to 
time  interested  as  reversioners,  insert  a  provision,  that^ 
if  the  valuable  rent  reserved  on  leases  for  years  absolute 
shall  not  be  paid  for  28  days,  then  there  shall  be  a  right 
to  enter  at  the  expiration  of  these  28  days. 

In  the  case  of  the  render  of  2L  a  year,  and  a  couple  cS 
fat  capons,  or  18(L  at  the  option  of  the  lessor,  it  is 
insisted,  that  the  power  of  re-entry  should  be  altogether 
absolute  and  unconditional;  and  that,  at  the  first 
moment  when  the  day  has  expired  on  which  the  money 
is  demandable,  the  power  of  re-entry  is  to  attach  and 
enable  the  reversioner  at  that  moment  to  turn  the  per- 
son out,  who,  upon  a  valuable  lease  for  years  determin- 
able upon  lives,  should  have  permitted  the  day  to  expire 
before  he  had  paid  his  sum  of  two  pounds.  I  admit, 
that,  if  the  maker  of  the  settlement  had  in  express  terms 
said,  **  the  power  shall  be  to  re-enter  the  momoit  at 
which  the  rent  b  due,  and  not  paid  or  tendered,"  a 
court  of  law  could  not  alter,  but  must  execute  such 
power  so  expressed.  We  must  see  whether  the  power 
has  been  complied  with  or  noU 

Now 
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Now  the  terms  of  the  condition  in  the  settlement  are, 
that  there  shall  be  contained  in  the  leases  a  power  of 
re-entry  on  non-payment  of  the  rent.  Is  there  not  in 
the  lease  granted  to  the  Defendant,  a  power  of  re-entry 
on  non-payment  of  the  rent  ?  There  is ;  but,  it  has 
been  urged  with  great  force,  that  it  is  not  such  a  com- 
pliance with  the  power  as  the  reversioner  had  a  right  to 
expect  the  lessor  should  have  made ;  for  he  has  clogged 
the  clause  of  re-entry  with  a  delay  of  fifleen  days,  and 
with  the  necessity  of  seeing  that  there  is  no  sufficient 
distress  upon  the  premises.  The  answer  to  this  appears 
to  me  to  be,  that,  according  to  our  experience,  such  an 
event  is  so  improbable,  that  it  probably  did  not  occur  to 
the  maker  of  the  power  to  guard  against  it ;  and  not 
having  in  express  terms  required  any  particular  form  or 
terms  of  the  clause  for  re-entry,  I  think  the  power  is 
satisfied  by  that  which  has  been  inserted  in  the  lease  in 
question,  and,  consequently,  that  the  lease  is  not  invalid. 


1831. 


Oarrow^  Bm 


BuRRouGH  J.  Since  the  judgment  was  given  in  the  Bumugb  J. 
Court  of  Exchequer  chamber,  I  have  paid  the  closest 
attention  to  the  subject.  I  have,  over  and  over  again, 
weighed  in  my  mind  the  various  facts  and  circumstances 
contained  in  the  special  verdict,  and  I  have  earnestly 
endeavoured  to  discover  whether  I  had  formed  an  erro- 
neous opinion  when  I  concurred  in  that  judgment. 

After  the  fullest  deliberation,  I  am  of  opinion  that 
the  demise  of  the  5tli  September^  1803,  is  invalid;  that 
it  was  valid  only  during  the  life  of  the  lessor,  and  that 
his  death  determined  the  estate  of  the  lessee. 

The  statute  of  the  4  Geo,  2.  r.  28.  was  relied  on  in 
the  Exchequer  Chamber,  and  in  argument  before  your 
Lordships,  as  bearing  on  the  subject.  In  my  view  of 
this  case,  it  has  no  application  to  the  subject  before  the 
House.      That  statute,  as  I  conceive^  applies  only  to 
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leases  wliich,  before  the  statute,  might  and  must  bare 
been  avoided  by  entry;  to  cases  where  the  cause  of 
avoidance  might  have  been  waived.  Such  leases  were 
talid  till  a  strict  I^al  entry  was  made,  and  before  such 
entry  they  were  capable  of  confirmation  by  suitable  acts 
done  by  him  in  whom  the  right  of  re-  entry  was.  But  a 
lease  by  a  tenant  for  life  having  a  special  power  to  de- 
mise^ if  not  made  conformable  to  the  power,  is  the  lease 
pf  a  mere  tenant  for  life,  and  has  validity  only  during 
his  life^  and  not  a  moment  longer. 

1  cannot  see  that  any  well-grounded  argument  from  a 
provision  made  by  an  act  of  parliament,  in  the  case  of 
^emi^es  of  a  description  wholly  different  from  the  de- 
mise in  question,  can  be  urged  in  support  of  that 
demise.  In  forming  our  judgments  on  the  questions 
submitted  to  us  by  your  Lordships,  we  must  consider 
that  we  are  required  to  give  our  opinion  on  the  con* 
struction  of  a  deed.  There  are  certain  rules  of  the 
common  law  which  must  govern  us  on  such  an  occasion. 
One  rule  is,  that  the  construction  must  be  made  on  the 
whole  deed.  The  principle  of  the  common  law  is,  that 
^  afUecedentibus  et  consequeniibus  est  optima  interpret 
tatio.  (a)  There  is  another  rule  which  also  strongly 
applies  to  the  case  in  question,  and  that  is,  Qfioties  in 
verbis  nvUa  est  ambiguitas,  ibi  mdla  expositio  contra  verba 
^fien^a  est*  Acting  on  these  rules,  I  contend  that  there 
is  no  ambiguity  in  the  words  of  the  power,  and  that  it 
is  manifest,  from  the  various  parts  of  the  deed  of  the 
2d  Julj/y  \*J5T,  that  it  was  the  intention  of  the  parties 
to  have  these  words  understood  as  they  are  written,  and 
without  addition. 

The  clause  of  re-entry  in  the  demise  ought,  I  con- 
tend, to  have  corresponded  with  the  reddendum^  which 
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is  to  this  eflbct,  '^  yielding  and  pnjitig  the  yearly  rent 
of  21.  at  Michdetmas  and  Lady-day^  by  equal  portions ;" 
imd,  not  so  corresponding,  I  am  of  opinion  the  lease 
is  invalid.  First,  because  there  can  be  no  re-entry  unless 
this  rent  is  behind  and  unpaid  for  15  days  from  Mi- 
chaelmas and  Lady-dcnfy  which  is  an  extension  of  the  time 
beyond  that  in  the  reddendttm.  Secondly,  because  the 
re-entry  for  the  non-payment  of  the  rent  cannot,  by 
the  express  terms  of  the  demise,  be  made,  if  there  is 
sufficient  distress  to  be  had  on  the  premises.  The  ge- 
neral scope  of  the  deed  is  too  well  known  to  require 
tepetition.  It  has,  heretofore,  been  considered,  that 
there  are  three  distinct  powers  in  this  deed.  I  con- 
delve  that^  correctly  speaking,  there  is  only  one  power 
consisting  of  three  distinct  parts.  I  say  this,  because 
the  enabling  words  <*  that  it  shall  and  may  be  lawful, 
Sec."  are  placed  at  the  head  of  the  whole,  and  are  not 
afterwards  repeated ;  and  the  other  parts  are  introduced 
by  the  words  *^  and  also."  It  appears  to  me,  from  this 
node  of  looking  at  the  deed,  that  it  may  be  fairly  col- 
lected, that  the  framers  of  it  must  have  had  their  minds 
directed  to  the  different  parts  of  the  power ;  and  must 
have  designedly  and  deliberately  introduced  an  addi- 
tional restriction  on  that  part  of  the  power,  which  relates 
to  leases  for  years  and  references  in  other  parts  to  ex* 
trinsic  matters,  and  designedly  and  deliberately  omitted 
toy  such  additional  restriction  in  the  part  of  the  power 
in  question,  and  also  all  words  of  reference  to  extrinsic 
ioatter  or  former  leases. 

The  first  part  of  the  power  is  that  whicli  relates  im- 
mediately to  the  demise  in  question ;  by  this  Mr.  Vernon 
and  his  wife  (who  by  the  deed  took  successive  estates 
for  life)  are  enabled  to  grant  leases  for  life  or  years,  de- 
terminable on  the  death  of  a  life  or  lives,  of  such  lands  as, 
at  the  time  of  the  deed,  >fere  leased  for  life  or  years 
determinable  on  the  dropping  of  a  life  or  lives ;  so  as  the 
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1821*       ancient  and  accustomed  yearly  rents,  dues,  and  serrioesi 
or  more  or  as  great  and  beneficial  rents,  &c.  be  reserved 
or  made  payable,  and  so  as  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for  non-payment  of  the 
rent  thereby  to  be  reserved.    Now,  what  is  the  rent 
Bumt^  Jm    thereby  to  be  reserved,  but  the  reddendum  f  — -  the  power 
of  re-entry  is  to  be  for  the  non-payment  of  that  rent. 
If  that  rent  was  not  paid  at  Michadmas-dcnf  or  LaAf* 
dajj^  I  contend,  that  it  is  plain,  by  the  very  tarms  of  the 
deed,  that  the  right  of  re-entry  ought  to  be  completa  , 
It  is  not  to  be  doubted  that  former  leases  were  ad- 
missible in  evidence  for  two  purposes:   first,  to-show 
what  lands  were^  at  the  time  of  the  demise^  leased  for 
life  or  years,  as  described  in  the  deed ;  secondly,  to  show 
what   the    ancient  and  accustomed  rents   were;  fixv 
former  leases  are^  for  these  purposes,  necessarily  referred 
to.     But,  it  appears  to  me  to  be  free  fit>m  doubt  thal» 
as  to  the  power  of  re-entry  prescribed  by  the  deed,  there 
is  no  reference  to  former  leases  or  to  prior  circum* 
stances,  but   to  the  reddendum  only,   ascertaining  not 
only  the  rent  itself,  but,  also,  the  mode  and  time  of  pay- 
ment.'    This  power  of  re-entry  prescribed  by  the  deed 
is  framed  in  plain  terms ;  it  contains  a  clear  proposidon 
in  itself,  and,  therefore,  I  contend,  that  the  maxim  that 
quoties  in  verbis  nuUa  est  ambiguitas^  ibi  nulla  expositio 
contra  verba  Jienda  est   is   precisely  applicable  to  the 
point.     Thus  to  decide,  is  to  avoid  the  vicious  mode  of 
interpretation,  which  is  reprobated,  by  a  maxim  to  be 
found  in  Lord  BaccnC^  tracts,  {a)     Divituitia,  non  inter^ 
pretatio  est  ^puc  omninb  recedit  a  literd.      If  you  stir 
beyond  what  the  deed  expressly  prescribes,  then  com- 
mences the  divinatio,  and  the  intepretatio  is  at  an  end. 

Next  follows  in  the  deed  what,  I  say,  is  more  properly 
a  second  part  of  the  same  power,  than  a  distinct  and 

(m)  67. 
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separate  power.  The  general  enabling  words  being  at  the        1 82 1 . 
b^inning  of  the  whole,  this  part  is  connected  with  the      ^      - 
former  part  by  the  words  '*  and  also."    "  And  also,  by  ©. 

indenture,  to  demise  any  of  the  lands  in  the  settlement,  DoB,dein. 
for  any  term  not  exceeding  21  years  in  possession,  so  as  ^^__^  \ 
there  be  reserved  as  much  or  as  great  and  beneficial  Burm^J. 
yearly  and  other  rents  as  were  then  yielded,  or  the  best 
and  most  improved  yearly  rent  or  rents  as  can  be  rea- 
sonably had  or  obtained,  and  so  as  in  every  such  lease  for 
an  absolute  term  of  years,  — *  (thus  distinguishing  them 
from  the  former  leases) —there  be  contained  a  clause  of 
re-entry,  in  case  the  rent  or  rents  thereupon  to  be  re- 
served be  behind  or  unpaid  for  the  space  of  28  days 
after  the  time  thereby  respectively  appointed  for  pay- 
ment thereof."  This  part  of  the  power,  which  is,'  as 
it  were,  uttered  in  the  same  breath  with  the  former  part, 
under  the  same  enabling  words,  and  united  to  them  by 
the  words  **  and  also,"  afibrds  very  important  observ- 
ations. First,  the  rents  to  be  reserved  in  these  leases,  are 
to  be  as  much  or  as  great  and  beneficial  as  were  then 
yielded;  here^  then,  is  a  plain  reference  to  the  then 
existing  state  of  rents.  To  prove  this,  the  former  leases 
were  good  evidence.  Or,  secondly,  the  rents  are  to  be  the 
best  and  most  improved  that  can  be  reasonably  gotten : 
this  admits,  too,  of  reference  to  extrinsic  matters.  The 
3d  observation  is  as  to  the  clause  of  re-entry  prescribed 
by  this  part  of  the  power,  in  case  the  rent  be  behind  or 
unpaid  for  28  days.  With  great  deference  to  the  judg- 
ment of  those  who  entertain  a  different  opinion,  I  can- 
not refrain  from  expressing  my  strong  opifiion  on  this 
part  of  the  deed.  In  my  mind,  it  afibrds  an  argument 
of  irresistible  weight,  that  the  parties  to  this  deed  inten- 
tionally omitted  an  extension  of  the  time  of  payment  in 
the  first  part  of  the  power,  under  which  the  demise 
in  question  is  contended  to  be  valid ;  and  that  they  in- 
tentionally inserted  the   extension  of  28  dajrs  in  the 

second 


514 


(!;ASES  IK  EASTER  TERM. 


I8?l.       second  part :  and  I  confess,  I  feel  myself  alarmed  at  tbe 
&te  of  men's  deeds,  if  it  shall  be  holden  by  your  Lord- 
ships th^t  the  demise  in  question  is  valid,  which  con- 
tains  an   extension  of  the   time  of  payment   to  15 
additional  days,  not  hinted  at  in  the  power  itself,  and 
Burrougb  J.    inconsistent  with  the  reddendum ;  and  which,  also,  con- 
tains a  provision  which  deprives  the  reversioner  of  his 
re-entry,  if,  on  any  part  of  the  premises,  there  may 
chance  to  be  sufficient  distress.     That  the  clause  of  dis- 
tress imposes  a  difficulty  on  the  reversioner  is  proved 
by  the  case  of  Rees  on  dem.  Powell  v.  King  and  MomSf 
tried  before  Mr.  Justice  Heathy  in  the  summer  of  IhOO, 
at  Hereford^  whose  opinion  was  ratified  by  the  opinion 
of  the  Judges  of  the  Court  of  Exchequer  in  the  follow- 
ing term.     It  was  there  held,  that  a  clause  of  forfeiture 
in  a  lease,  in  case  no  sufficient  distress  was  to  be  fi>nnd 
oh  the  premises,  must  be  pursued  strictly,  and  eveiy 
part  of  the  premises  must  be  searched. 

The  third  part  of  the  power  is  introduced  in  the  saine 
manner  as  the  second  part:    this  is  the  part  which 
empowers  the  leasing  mines  then  open,  or  lands  wherein 
persons  may  be  willing  to  open  mines.     Annexed  to  this 
there  are  several  restrictions  running  in  this  language: 
<^  So  as  in  every  such  lease  there  be  reserved  or  made 
payable  such  parts  of  the  lead,  copper,  ore,  coal,  and 
other  produce  to  be  gotten  from  the  said  mines,  or  such 
other  yearly  rent  or  income  in  respect  thereof,  as  can 
be  reasonably  had  or  gotten  for  the  same,  without  taking 
any  fine,  &c.,  and  so  as  the  lessees  execute  counter- 
parts ;  and  so  as  there  be  inserted  such  proper  and  usual 
covenants  for  the  efiectually  working  the  mines,  &&, 
and  doing  all  proper  and  necessary  acts  as  are  usually 
inserted  in  leases  of  th^  like  nature."    It  is  to  be  ob- 
served, that,  with  respect  to  these  leases,  there  are  special 
restrictions  peculiarly  applicable  to  them.     The  parties 
to  the  deed  had  all  the  parts  of  this  power  before  them, 
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and  have  cautiously  introduced  restrictions  applicable 
to  each  part :  and,  can  a  court  of  luw  add  to  these 
restrictions  ?  The  rents  of  the  minesi  or  the  parts  of 
the  produce  to  be  reserved,  are  ^  to  be  such  as  can  be 
reasonably  gotten ;  the  covenants  are  to  be  the  usual 
covenants  for  effectually  working  them  and  doing  all  JiurrougA  J. 
necessary  acts. 

'  In  the  second  and  third  parts,  the  word  <*  reason- 
ably" is  introduced ;  but  it  is  wholly  omitted  in  the  first 
part*  Is  a  court  of  law  authorized  to  transplant  the 
word  "  reasonable**  to  the  first  part,  when  the  parties 
have  introduced  it  in  the  second  and  third  parts,  and 
omitted  it  in  the  first  part  ?  I  humbly  submit  to  your 
Lordships,  that  this  cannot  be  done,  if  it  varies  the  con- 
atruction  of  the  words  as  the  parties  have  penned  them. 
We  are  required  to  state  to  your  Lordships,  our  respec- 
tive opinions,  whether,  having  regard  to  the  due  intent 
and  meaning  of  the  indenture  of  July  1 757,  according 
to  the  legal  construction  of  the  several  parts  of  it,  and 
having  due  regard  to  the  legal  effect  of  the  facts  and 
circumstances  found  by  the  verdict,  the  demise  is  for 
any  and  what  reasons  invalid  ?  I  feel,  that  if  I  depart 
firom  the  plain  meaning  of  plain  words,  made  (if  it  were 
possible)  more  plain  by  the  context  matter,  that  I  shall 
be  at  sea  without  a  compass.  If  the  demise  in  question 
had  contained  a  power  of  re-entry  framed  in  words 
literally  corresponding  with  the  words  in  the  settlement, 
I  conceive  it  would  have  been  good.  I  have  heard  no 
valid  objection  to  such  a  power  of  re-entry,  notwithstand- 
ing the  most  earnest  attention  to  the  subject  before  and 
since  the  arguments  in  the  Exchequer  chamber,  and 
before  your  Lordships  :  I  have  not  been  able  to  raise  in 
my  mind  a  doubt  of  the  fitness  of  such  a  clause,  or  of  its 
being  that  which  the  parties  intended. 

For  the  reasons   I  have  stated,  I  am  of  opinion, 
first,  that  the  former  leases  were  not  admissible  in  evi- 
dence 
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1821.       dence  to  shew  that  they  contain  clauses  similar  to  those 
to  be  found  in  the  demise  in  question,  respecting  the 
extension  of  the  time  of  payment,  and  respecting  the 
distress.  Secondly,  I  am  of  opinion,  for  the  reasons  I  have 
given,  that  the  demise  in  question  is  invalid.    The  Hoose 
Burrotigb  J.    has  been  told  at  the  bar,  that  a  decbion,  that  this  de- 
mise is  invalid,  will  have  the  effect  of  destroying  other 
leases  made  under  similar  powers.    I  cannot  take  notice 
of  such  a  statement,  first,  because  it  is  an  assertion  of  a 
fact,  of  which,  as  a  judge,  in  a  court  of  law,  I  can  have  no 
knowledge  ;  secondly,  if  it  were  fit  that  it  should  weigh 
with  us,  ought  we  not  to  see  the  settlements  and  the 
leases,  in  order  to  know  that  the  antecedetUia  et  consc' 
quentia  are  the  same  as  in  the  case  before  your  Lord- 
ships ?    A  variation  in  the  words  and  context  matter 
might  vary  the  grounds  of  our  judgments.    Thirdly,  if 
there  were  other  leases  made  under  circumstances  pre- 
cisely similar,  it  would  not  vary  the  opinion  I  have 
formed.     I  cannot  accommodate  my  opinion  to  die 
convenience  of  lessees  under  powers ;  their  estates  mmt 
stand  or  fall  by  the  authority  under  which  they  sre 
made.     It  is  a  maxim  of  our  law,  that  it  is  better  to 
suffer  a  mischief  than  an  inconvenience :  the  mischief 
(if  it  be  any)  we  can  see  the  extent  of;  it  will  be  dat 
certain  demises,  in  consequence  of  the  carelessness  or 
ignorance  of  those  who  drew  them,  will  be  invalid,  and 
they  who  were  intended  to  take,  in  the  event  of  there 
being  no  good  subsisting  leases,   will  take.     On  the 
other  hand,  no  one  can  foresee  the  end  of  inconveniences 
which  would  arise  from  the  relaxation  of  the  rules  of 
law  in  the  construction  of  these  deeds. 

I  have  only  a  few  words  as  to  the  cases  of  Hotky  v. 
Scot  (a),  and  Coxe  v.  Day.  From  the  report  of  the 
first  case,  I  cannot  discover  what  was  decided,  it  is  to 

(a)  Lofft.^xS. 
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me  unintelligible;  but,  supposing  it  to  be  applicable, 
nve  have  the  later  case  of  Coxe  v.  Day.  The  decision  of 
the  four  learned  men  on  the  second  question  has  gi*eat 
weight  with  me,  and  I  cannot  see  why  it  ought  not  to 
guide  our  judgment  on  the  present  occasion.  It  is  well 
known,  that  the  late  learned  Lord  Chief  Justice  of  the 
Common  Pleas,  Sir  Vicary  Gibbs^  thought  that  deci- 
sion right,  and  was  of  opinion,  that  the  present  lease 
was  invalid:  he  was  in  office  when  the  present  case 
found  its  way  into  the  Elxchequer  Chamber. 


1821. 

Smith 
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HoLROYD  J.  I  think  that,  having  due  regard  to  the  Molrojd3. 
true  intent  and  meaning  of  the  indenture  of  the  2d  day 
cSJuli/y  \  7579  according  to  the  legal  construction  of  the 
several  parts  of  that  indenture,  as  stated  in  the  special 
verdict,  and  having  also  due  regard  to  the  legal  effect 
of  all  the  facts  and  circumstances  found  by  the  special 
verdict,  the  demise  of  the  5th  of  September^  1803,  as  the 
same  is  stated  in  the  special  verdict,  is  invalid. 

By  the  death  of  Lord  Vemoriy  the  lessor,  who  had 
an  estate  in  him  for  life  only,  that  demise  became  in- 
valid, unless  it  were  made  in  conformity  to  one  of  the 
powers  of  leasing  contained  in  the  above-mentioned  in- 
denture of  the  2d  oi  Jtdifj  1757.  That  indenture  con- 
tains three  powers  of  leasing ;  one,  for  a  life  or  lives, 
or  for  a  term  determinable  on  a  life  or  lives ;  another, 
for  years  not  exceeding  twenty-one ;  and  the  third,  for 
working  mines  or  ore  for  years  not  exceeding  thirty- one. 
Each  of  these  powers  is  clogged  with  qualifications  of 
two  descriptions;  one  class  of  which  is  comparative. 
Or  with  reference  either  to  the  existing  or  previous 
state  of  things,  or  to  usage  or  custom,  or  to  what  can 
reasonably  be  had  or  obtained ;  the  other  class  is  direct 
and  absolute^  without  any  reference  or  regard  either  to 
the  existing  or  previous  state  of  things,  or  to  usage  or 

custom^ 
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188I*  custom,  or  to  what  can  be  reasonably  had  or  obtainedi 
or  to  any  matter  whatever;  these  last  qualifications  are 
superadded  by  the  crcatrix  of  the  power,  to  be  com- 
plied with  at  all  events,  as  I  think,  without  reference  or 
regard  (o  any  matter,  and  not  to  be  varied,  changed,  or 
Holrpd  J.  altered  by,  or  at  all  to  depend  upon  any  usages  custom, 
or  state  of  things,  or  any  matter  whatever. 

The  first  of  the  above  powers  of  leasing  is  that  apon 
which  the  present  question  depends,  the  power  of  lets* 
ing  for  a  life  or  lives,  or  for  years  determinable  upon  a 
life  or  lives.  The  qualifications,  with  which  that  power 
is  clogged,  are,  as  to  the  reservation  of  the  rentsi  duties, 
and  services,  that  they  be  such  as  were  the  ancient  and 
accustomed,  or  more  or  as  great  or  beneficial  as  «t  the 
time  of  the  demising  were  payable,  or  as  much  as  a 
just  proportion  thereof  amounts  to,  according  to  the 
value  of  the  premises  demised  or  more,  with  the  excep- 
tion of  heriots.  These  qualifications  are  comparative^ 
or  with  reference,  expressly,  to  the  things  there  ex- 
pressed ;  and  must  be  such  as,  on  such  comporiaoD  or 
reference^  shall  be  found  conformable  thereto^  and  aie 
wholly  dependent  thereupon.  But  the  other  class  of 
qualifications  superadded  to  this  power  is  direct  and 
absolute,  and  without  reference  to  and  wholly  independ- 
,  ent,  as  it  seems  to  me,  upon  any  other  matter  except 

what  the  law  requires,  and  to  be  complied  with  at  all 
events,  whatever  may  be  or  may  have  been  any  usages 
custom,  or  state  of  things  whatever*  —  These  other 
qualifications  are,  that  the  rents,  duties,  and  servioei 
be  incident  to  and  go  along  with  the  reversion  and  re- 
mainder ;  that  the  leases  contain  a  power  of  re-entry  for 
non-payment  of  the  rent  reserved,  and  not  contain  any 
express  clause  freeing  the  lessees  from  impeachment  of 
waste,  and  that  the  lessees'  seal  and  deliver  a  counter- 
part of  the  lease.  It  is  upon  one  of  these  directf  abso- 
lute 
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lute,  and  independent  qualifications  of  that  power^  that 
the  present  question  has  arisen.  That  qualification  is 
in  the  following  words :  ^^  So  as  there  be  contained  in  ^, 

every  such  lease  a  power  of  re-entry  for  non-payment  P^*>  deau 
of  the  rent  thereby  to  be  reserved."  This  qualification  _^  * 
being,  expressed  in  words  that  are  direct  and  absolute^  fblr^J* 
and  without  reference  to  any  former  leases,  or  to  any 
prior  or  then  existing  state  of  things,  or  former  manage- 
ment or  disposition  of  the  property,  the  fact  found  by 
the  jury,  with  respect  to  the  former  leases,  cannot,  I 
think,  vary  the  legal  construction  to  be  given  to  thia 
qualification.  There  is,  in  the  words,  no  latent  ambi- 
guity, which  those  former  leases  either  raise  or  remove. 
If  the  words  be  not  clear  and  explicit  in  themselves, 
their  ambiguity,  if  any,  is  upon  the  faod  of  the  deed 
itself,  and  they  cannot,  I  think,  by  law  be  allowed  to 
crave  in  aid  any  former  usage  to  vary  or  alter  their 
oorastruction :  and  this  more  especially  in  the  case  of 
such  a  deed  as  the  present,  wherein  the  parties  expressly 
direct,  that  a  reference  to  the  then  existing  or  former  , 
usages  should  be  had  recourse  to,  where  they  intend 
that  either  of  them  should  be  called  in  aid  on  the  subject- 
matter  of  these  qualifications.  Besides,  it  has  been  held 
by  the  -Court  of  King's  Bench,  in  Iggidden  v.  May  (a)f 
as  well  as  by  the  Lord  Chancellor  in  the  same  case  (6), 
ratifying  similar  doctrine  that  had  before  been  hdd 
both  by  Lord  Jlvajdey  and  Sir  William  Grants  when 
Masters  of  the  Rolls,  on  covenants  for  renewal  of  leases, 
that  the  construction  of  deeds  cannot  be  varied  by  the 
acts  of  the  parties ;  and,  therefore,  various  other  leases, 
that  had  before  been  successively  made  by  the  owners  of 
the  inheritance  for  the  time  being,  could  not  be  taken  in 
aid  to  construe  the  meaning  of  a  covenant  for  renewal. 
The  instability  and  uncertainQr  introduced  into  rights 

{a)  7  Bajty  aj;.  {h)  9  Ves^jun.  319. 
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of  property  created  by  deed,  by  letting  in  such  exhioaic 
evidence,  and  the  mischief  arising  therefrom,  woold 
apply  equally,  as  it  seems  to  me,  to  the  present  case* 

The  present  question  arises  in  a  case  where  the  exer- 
cise of  the  power  is  by  a  person  (namely.  Lord  Veiium) 
who^  previous  to  the  creation  of  the  power^  was  a 
stranger  to  the  estate;  and  in  a  case,  where  this  quali- 
fication of  the  power  given  to  him  by  his  wife^  most 
be  taken  to  have  been  inserted  as  well  for  the  benefit 
of  herself,  as  of  the  several  other  persons  in  remaioder, 
in  derogation  of  whose  rights  his  exercise  of  the  power 
would  operate,  so  long  as  the  lease  should  continue  valid 
after  the  extinction  of  his  life  estate.  It  would  operate 
in  derogation  of  her  and  their  rights,  by  depriving 
them,  successively,  of  the  actual  occupation  and  eitjoy- 
ment  of  the  demised  premises  themselves,  which  thqr 
would  otherwise  be  entitled  to  have,  and  giving  them, 
successively,  in  lieu  thereof^  a  rent  or  rents  such  as  the 
power  required,  however  inadequate  the  same  might  be. 

The  power  given  to  the  tenant  for  life  to  lease  fisr  s 
term  that  may  last  beyond  his  own  life,  is,  agreeable  to 
what  is  said  by  Lord  EUenboraugh  in  Core  v.  Dojf  {a\ 
for  the  benefit  of  the  tenant  for  life;  the  qualifications 
only,  as  he  there,  also,  says,  are  for  the  benefit  of  those 
in  remainder:  and,  in  this  case,  those  in  remainder, 
who  are  to  be  protected  by  these  qualifications  (except 
the  creatrix  of  the  power  herself)^  are  not  parties  or 
privies,  but  are  strangers  to  the  deed  y  and, .  therdbre^ 
as  to  them,  the  words  of  the  deed  are  to  have  their  full 
operation  for  their  protection  against  the  tenant  for  life, 
who  executed  the  power,  and  against  whose  act»  which 
would  or  might  be  to  their  detriment,  they  were  to  be 
protected  by  this  qualification.  The  very  intent  of 
prescribing  these  requisites  is  to  protect  the  several 
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remainder-men  from  *  the  discretion  of  the  tenant  for 
life  in  the  exerdae  of  this  power  of  leasing  given  to  him. 
The  object  of  the  qualification  is  to  secure  to  than  the 
rent  itself,  and  not  to  give  them  any  substitute  whatever 
in  lieu  thereof,  other  than  and  except  the  land  itself  for 
which  the  rent  was  to  be  paid.  For  this  purpose^  this  Hofr^.i. 
qualification  looks  to  and  specifies  some  occasion .  or 
event,  and  that,  a  simple  unqualified  one^:  namely,:  the 
non-payment  of  rait,  not  under  any  particular  circum- 
stances only,  but  generally,  whenever  there  is  a  non- 
payment of  rent :  that  is  to  say,  it  looks  to  and  specifies 
the  de&ult  of  the  lessees  by  the  non-payment  of  tlie 
rent  as  the  occasion  or  event,  on  which  those  entitled 
to  :^the  rent  to  be  paid  for  the  land,  shall,  for  want  of 
the  rent,  have  the  land  itself,  the  quid  pro  quo  the  rent 
was  to  be  paid.  Whenever  that  event  or  defiuilt  arises; 
the  case  then  exists,  I  think,  on  which  the  land  was  to 
be  had  for  that  default,  without  any  other  matter  being 
to  be  superadded  thereupon,  except  what  .the  general 
rules  of  law,  ind^)endently  of  particular  terms  of  con- 
tract, would  require,  such  as  those  r^uiring  in  a  parr 
ticular  manner  and  form,  a  demand  of  the  rait  due. 

The  words  applying  to  the  power  of  re-entry  required 
to  be  contained  in  the  lease,  are  *^  a  power  of  re-entry 
Jbr  non-payment  of  the  rent  thereby  to  be  reserved  ;V 
that,  is,  as  I  think,  such  a  power  as  will  authorize  the 
party,  whenever  there  is  a  non-payment  of  the  reserved 
rent,  to  re-enter.  That  is  the  express  cause,  on  account 
of  which  he  is  to  be  at  liberty  to  re-enter,  which  liberty 
must,  I  think,  be  co-extensive  and  co-existent  with  that 
cause;  and  that  cause  which  is  non-payment  of  rent, 
(such,  I  mean,  as  will  authorize  a  recently)  exists  from 
the,  very  instant  that  there  is  such  a  default  of  payment 
as  the  law  requires  to  authorize  a  re-entry:  and  that 
default  of  payment  equally  exists  from  the  moment  of  such 
a  demand  as  the  law  requires  being  made  of  the  rent 
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IBSl.  doe  atid  4i(^-payment  thereon,  withcmt  any  sabseqnenl 
deiSnlte  period  of  time  having  elapeed ;  and  whether  there 
be  dr  be  not  distndtable  goods  on  the  premises  sufficient 
to  pay  the  arrears  of  the  rent,  and  by  the  sale  of  which 
the  remainder-man  may,  at  fus  otm  iroMe  and  rUk^  pay 
Vitktfdt.  himsdf  those  arrears.  The  words  <<  for  ncii-paymeut,'^ 
nrust  in  iibk  case^  I  think,  be  taken  to  mean  the  same 
aseither,  «<  because  of ''  —  «•  by  reason  of"-— <<oiiao 
ooimt  ofi "  or  **  in  case  of  non-fiayment  ;^  that  b  to  sayt 
n^ehthat  erent  ocenrs^  and  the  same^  therefore^  aa  iS 
the  words  were  on  non^yment  of  rent.  That  appean 
to  Ine  to  be  the  proper  sense  and  meaning  of  the  words; 
and  it  is  also^  as  I  think,  agreeable  to  the  olgect  of  the 
qualification,'  which  is,  that  the  party  shall  have  Ae 
land,  whenever  the  lessee  fidls  to  pay  the  rent  for  it 
The  lessee's  fyiure  or  de&ult  in  the  performance  of  a 
duty,  whldi  it  is  incumbent  on  him  to  perform,  is  the 
aaid  gIMnuid  and  consideration  for  entitling  the  purQr  Co 
re-enter  und  have  again  the  land  without  regard  to  any 
poMsbiKty  <>r  power,  which  the  rent-owner  may  have  to 
obtgin  Che  rent  by  any  other'  means  or  exertions  of  hb 
own* 

But  it  has  been  argued,  that  this  qualification,  in 
requiring  a  power  of  re-entry,  is  silent  as  to  the  time 
when  it  should  be  carried  into  effect;  and,  therefore^ 
that  it  may  be  considered  to  require  only,  that  there 
should  be  some  reasonable  power  of  re-entry  for  non* 
payment  of  the  rent,  and  that  the  power  of  re^tntry 
reserved  upon  the  lease  in  question,  is  a  reascmable 
power  of  re-entry  for  non-payment  of  the  rent,  and^ 
therefore,  as  much  as  the  creatrix  of  the  power  has  re* 
quired.  To  this,  besides  observing  that  the  word 
^  reasonable*'  is  not  here  used  in  the  deed,  thoagb  it  is 
tMed  in  two  other  instances  in  giving  those  powers  where 
A  discretion  was  intended  to  be  given,  I  answer,  that 
Ihis^qualifieation,  in  my  opinion,  is  not  to  be  so  con- 
^  '  ^  si 
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fliderecl,  if,  upon  the  due  and  prdper  construction  of  thi»        1821 « 

leasing  |K>wer9   this  leasing  power,   if  fully  executed, 

would  have  authorized  a  re-entry  for  non-payment  of  rent 

in  any  case,  in  which  such  entry  would  not  be  authorissed 

ibr  non-payment  of  fent  upon  the  lease  in  question.   And 

I  say,  that  there  are  cases,  in  which,  if  the  power  of     Jbin^  A 

leasing  had  been  fully  executed,  a  re-entry  ttiight  law-* 

fully  be  made  for  the  non-payment  of  rent,  in  which  it 

could  not  lawfully  be  made  under  this  leasee 

To  try  whether  this  be  so  or  not,  suppose  the  rlghf  df 
re-entry  reserved  by  this  lease,  instead  of  its  being  in  it^ 
present  form,  had  used  the  rety  words  of  qualification 
ti^ed  in  the  deed  creating  the  power  of  leasing.  Suppose 
the  lease  had  been,  ^*  Provided  that  it  shall  be  lawful  fb^ 
Art  lessors,  &c  to  re-enter*'  (or,  •«  that  they  shiill  ha¥A 
ptiiret  of  re-entry,")  ^  fyr  n<m*payment  bf  the  rent 
hereby  reserved."  That  i*  an  oifty  And  obviomi  way  6f 
fhuliing  the  proviso,  and  inbst  likely  to  be  adopted,  HA 
I  should  think,  by  a  person  hikving  recourto  to,  aDd 
lookirtg  at  the  leasing  power,  as  he  oAght  to  do,  who 
Is  linxious  to  be  secure;  and  that  clearly,  I  thinks 
#ouId  have  been  a  due  eXecutbn  of  the  power,  and 
Qftder  such  an  execution  of  the  powef,  by  using  those 
words  in  the  lease,  whenever  there  vfas  a  defautl  bf 
fiftyment,  whether  fifleen  days  had  elapsed  or  hot  sin^ 
the  rent  became  due,  or  whether  A  sufficient  distress 
was  on  the  demised  premises  or  not,  the  right  of  re-entry 
would  have  arisen  in  case  the  latidlord  bad  ttiade  such 
k  demand  of  the  rent  as  the  law  for  that  purpose  re^ 
quires :  so  that  the  same  construction  would  be  gfVen 
to  those  Words,  where  used  in  the  lease,  as  if  the  Word^ 
had  been  on  non-payment  of  rent ;  Whef  eas,  according  to 
the  right  of  re-entry  actually  reserved,  the  landlord  has 
no  such  right  of  re-entry  (though  the  rent  is  due,  ftttd 
has  been  so  demanded,)  for  fifteen  days,  during  wfrtch 
he  would  have  such  a  right,  undei'  such  a  due  execution 
of  the  power  of  leasing  as  I  have  above  supposed,  nor 
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1821*  would  he  have  such  right  of  re-entry  at  any  period  of 
time  when  there  was  a  sufficient  distress  on  the  premisesi 
on  which  he  might  levy  for  his  rent,  though  upon  the 
DoEydem*  goods  of  innocent  third  persons;  which  right  of  re-entry 
JxRSBT.  he  would  iiave  during  all  that  period  in  the  other  case^ 
g^^Z^j^  i^nd  without  the  painful  necessity  of  being  driven,  in  any 
case,  to  his  remedy  by  distress  upon  the  goods  of  inno- 
cent strangers.  So  that  he  has  not  tliat  right  and 
specific  remedy  in  lieu  of  his  rent  in  those  cases,  under 
the  lease  in  question,  which  he  would  have  had  under  it 
on  such  a  due  execution  of  the  leasing  power,  as  I  have 
above  supposed ;  but  a  different  one,  and  such,  as  in 
some  of  such  cases  at  least,  some  conscientious  persons 
would  not  resort  to  or  enforce,  such  as  enforcing  the 
power  of  distress  upon  the  goods  of  innocent  tbivd 
persons.  The  construction  of  the  words  in  question, 
therefore^  if  used  in  a  lease  instead  of  t)eing  used  in  the 
leasing  power,  taken  according  to  the  proper  and  ordi- 
nary sense  and  meaning  of  the  words  used,  would,  •• 
it  appears  to  me,  have  given  a  right  of  re-entry  immedi« 
ately  on  non-payment  of  the  rent.  They  cannot,  there* 
fore,  I  think,  be  properly  deemed  to  have  a  different 
import  and  signification,  when  used  in  the  leasing  power, 
from  what  they  would  have  in  a  lease  made  in  con- 
formity to  that  power,  or  that  they  would  have,  if  tbcy 
were  used  in  any  lease  whatever.  There  is  not  only  no 
right  of  re-entry  given  for  non-payment  of  the  rent,  until 
a  default  of  payment  for  fifteen  days ;  but  even  on  such 
default,  the  right  given  by  the  proviso  is  not  a  right  of 
re-entry  to  possess  or  enjoy  the  land,  but  a  right  only 
of  distress  in  case  there  be  a  sufficient  distress  upon  the 
premises.  In  the  forms  of  leases  contained  in  Horse- 
man\  Conveyancing,  in  the  edition  that  I  have,  I  have 
been  able  to  find  only  one  that  is  clogged  with  the  in* 
sufficiency  of  distress ;  all  the  others  appear  to  be  with- 
out it.     Those  leases  appear  to  have  been  between  the 
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times  of  the  statutes  of  William  8;  Mary^  and  Geo.  2.,        1821. 
and  several  of  the  conveyances  there  for  securing  an- 
nuities give,    first,    a   power   of  distress,   in   case   the 
annuity  be  in  arrear  for  a  given  number  of  days,  and  a 
right  of  entry  and  enjoyment,  till  satisfaction,  in  case  it 
be  in  arrear  for  a  larger  number  of  days,  without  regard     HolnydJ^ 
to  whether  there   be  or  be  not  any  sufficient  distress 
upon  the  premises.     I  think,   too,   that  it  affords   an 
argument  in  favor  of  the  above  construction,  and  that 
nothing  else  can  legally  be  deemed  to  have  been  in  the 
contemplation  or  intention  of  the  creatrix  of  the  leasing 
power,  when  she  used  the  words  in  question,  than  a 
mere  simple  non-payment  or  default  of  payment  of  rent 
generally^  unaccompanied  with  any  other  fact  or  cir- 
cumstance, except  that  which  the  general  rule  of  law 
requires,  viz.  a  demand.     It  is  manifest  that,  where  she 
meant  any  other  fact  or  circumstance  should  accompany 
that  non-payment  before  the  right  of  re-entry  should  be 
given,  she  has  expressly  mentioned  it ;  for  in  the  second 
leasing  power,  she  enables  leases  to  be  granted,  though 
the  right  of  re-entry  be  not  reserved  except  upon  a  lapse 
of  nonpayment  for  28  days,  after  the  time  appointed  for 
payment  of  the  rent.     And  I  do  not  see  how  the  lease 
in  question  can  be  held  to  be  valid,  except  upon  prin- 
ciples of  law  that  would  have  rendered  it  also  valid,  in 
case  the  creatrix  of  the  leasing  powers  had,  also,  ex- 
pressly added  in  the  second  leasing  power,  another  in- 
gredient  besides  that   lapse  of  28  days,   namely,  the 
want  of  a  sufficient  distress  upon  the  premises,  without 
ix)th  which,  in  addition  to  the  mere  non-payment  of 
rent,  a  right  of  re-entry  need  not,  in  that  case,  have  been 
reserved  under  the  second  leasing  power. 

But,  in  truth,  the  reserved  right  of  re-entry  which  is 
now  in  question  (whether  it  is  to  be  deemed  reasonable 
or  unreasonable)  is  not  a  right  of  re-entry  for  non- 
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payment  of  rent ;  but  it  is,  in  truth,  a  right  of  re^cntrj 
for  a  different  thing,  which  may  never  exist,  notwitb* 
standing  there  is  a  default  of  payment  of  rent,  namely, 
for  an  aggregate,  consisting  in  part,  indeed,  of  ibAt 
default,  but  of  two  other  things  besides,  namely,  a  eef* 
tain  lapse  of  time,  and  a  want  of  sufficient  distress.  It 
is,  in  reality,  not  a  right  of  re-entry  for  non-pajrment  of 
rent,  but  a  right  of  re-entry  for  want  of  a  sufficient  di»* 
tress,  in  case  of  such  non-payment*  Instead  of  giving 
a  right  of  re-entry  for  non*<paymcnt  of  rent,  it  refers  tbe 
remainder-man  to  tbe  right  of  distress  on  that  ew&kit  % 
right  which  he  would  have  by  the  general  law,  even 
without  such  reference;  and  it  gives  him  tbe  right  of 
re^^ntry  only  at  9,  later  time,  for  a  different  thing,  upd 
on  a  further  event,  via;,  tbe  want  of  sufficient  distressi 

It  is  not,  therefore,  in  reality  a  right  pf  re-aitry  far 
the  same  thing  as  the  creatrix  of  tbe  leasing  power  re* 
quired  it  should  be  for,  (and  which  right,  aa  I  haV9 
said  before,  must,  I  think,  be  co«extensive  with  tbt 
existence  of  the  thing,  or  event,  or  default,  for  which  it 
was  given);  but  it  is  a  right  of  re-entry  for  a  comr 
bination  of  things,  all  of  which  must  exist,  before  tlif 
right  of  re-entry  can  be  exercised.  And  how  reasop- 
able  soever  it  may  be  thought,  that  this  qualificatioa 
of  this  leasing  power  might  have  been  given  by  its 
creatrix  for  the  securing  of  the  rent,  instead  of  the 
qualiBcation  she  has  actually  given  to  it,  it  cannot,  I 
think,  be  substituted  for  the  qualification,  which  sb^ 
has  actually  given  and  required* 

But  it  has  been  argued,  that  all  this  is  immaterial, 
because  of  the  general  clause  of  re-entry  that  follow% 
for  default  of  the  performance  of  any  of  the  reservations, 
covenants,  &c.  But  it  is  so  completely  settled,  both  on 
the  maxims  and  authorities  of  law,  that  the  gentrd 
clause  of  re*entry  can  extend  only  to  case*  not  befoie 
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^cially  provided  for,  more  especially  when  it  would 
otherwise  contradict  and  defeat  the  prior  express  pro- 
vision, that  I  shall  say  no  more  upon  this  point. 

But,  then,  it  has  further  been  objected,  that,  this 
leasing   power  being   given    and  executed  since   the 
statute  4.  Geo.2.{a\  the  insertion  of  the  want  of  a    Hv/iy/Jf. 
sufficient  distress  on  the  demised  premises  in  the  leases, 
in  order  to  give  the  right  of  re-entry,  has  become  im* 
material;  because  it  has  been  urged,  that,  since  that 
statute,  no  right  of  re-entry  for  non-payment  of  rent 
can  be  rendered  effectual,  so  as  to  regain  the  actual 
possession,  unless  where  there  is  no  sufficient  distress  to 
be  found  on  the  demised  premises  countervailing  the 
arrears  of  rent  due.     But  that  statute  does  not  appear 
to  make  any  difference  in  the  present  case.      That 
statute  applies  only  to   cases   where   the  landlord  has 
omitted  to  make  such  a  demand  of  the  rent  as  would 
entitle  him  to  the  forfeiture,  and  substitutes  for  his 
relief  other  things  to  be  done  in  lieu,  and  then  gives 
him  the  benefit  of  a  forfeiture,  (to  which  he  would  not 
be  otherwise  entitled,)  and  gives  him  that  benefit  only 
in  certain  cases,  amongst  which  is  the  want  of  a  suf- 
ficient distress,  and  on  certain  terms.      But,  notwith- 
standing that  statute,  where  a  due  demand  of  the  rent 
has  been  made,  a  right  of  re-entry  may,  be  given,  and 
may  be  effectually  enforced,  though  a  sufficient  distress 
be  upon   the  demised  premises.      That  statute,   too, 
applies   only  to   cases  where  a  half  year's  rent  is  in 
arrear,  and  not  to  cases  where  a  less  arrear  of  rent  is 
due,  as  may  be  on  the  lease  in  question  by  a  part  pay- 
ment, although  the  rent  is  reserved  not  quarterly  but 
half  yearly. 

But  it  has  been  further  urged,  that  not  only  the  above 
statute  of  the  4th  Geo.  2d.,  but  also  the  cases  both  at 
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law  and  in  equity  shew,  that  the  object  of  a  power  of 
re-entry  is  only  to  secure  the  payment  of  the  rent.    It 
was  then  contended,  that  this  payment  of  the  rent  is  as 
effectually,  and  as  beneficially  secured  by  the  power  of 
re-entry  actually  reserved  in  the  present  case,  as  if  that 
power  had  been  reserved  in  the  words  used  in  the 
leasing  power;  inasmuch  as  it  is  said,  that  it  reserves 
the  right  of  re-entry  in  all  cases  where  the  landlord 
cannot  himself  by  a  distress  obtain  the  payment  of  the 
rent     This,   it  was  argued,  appears  by  the  necesdty 
there  is  (even  after  entry)  of  obtaining  judgment  and 
execution  in  an  action  of  gectmcnt,  before  possession 
can  be  obtained ;  and  by  the  relief,  which  the  courts, 
both  of  law  and  equity,  but  more  particularly  the  latter, 
give,  independently  of  the  provisions  of  that  statute,  in 
cases  of  forfeiture  for  non-payment  of  rent     But  let  ns 
see  how  the  case  as  to  this  point  stands.     If  the  ri^t  of 
re-entry  reserved  had  been  merely  for  non-payment  of 
the  rent,  in  the  terms  of  the  right  of  re-entry  required 
by  the  leasing  power,  it  is  clear,  I  take  it,  that,  on  a 
due  demand  of  the  rent  being  made,  (and  by  the  statute 
4th  Geo.  2d.,  even  without  such   demand,  where  half 
a  year's  rent  remains  due,)  the  landlord  would  have 
been  entitled  either  to  have  the  rent  itself  actually  paid 
to  him,  or  to  have  the  land.     No  other  act  in  that  case 
need  be  done,  or  any  trouble  or  risk  undergone  by  him 
with   regard   to   the  rent;    but,   without  further  act, 
trouble,  or  risk  on  his  part,  he  might  immediately  enter 
into  the  land,  or  immediately  proceed  to  recover  the  pos- 
session thereof  by  an  action  of  ejectment,  against  which 
the  tenant  could  not  gain  relief,  without  his  paying  the 
rent  itself  with   costs :  and,  unless  he  thus  gets  such 
relief,  the  landlord  would  be  entitled  to  recover  all  the 
mesne  profits  from  the  time  of  the  default,  by  the  non- 
payment of  rent     The  right  of  re-entry  actually  re- 
8ei*ved  in  the  present  cose,  gives  him  no  power  to  re- 
enter 
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enter  or  to  proceed  by  ejectment,  until  the  expiration 
of  1 5  days,  nor  at  any  period  of  time,  until  there  is  the 
want  of  a  sufficient  distress  upon  the  premises,  nor  any 
right  to  recover  the  mesne  profits  further  back,  than 
not  only  the  expiration  of  the  1 5  days,  but  also  the  time 
when  there  can  be  proved  to  be,  or  when  there  was  such  HoirofdS* 
want  of  distress :  and,  so  long  as  there  continues  such  a 
distress,  the  only  remedy  the  landlord  has  for  the  rent 
is  by  action  for  it,  or  by  distress ;  so  that,  instead  of 
having  the  rent  by  the  payment  and  act  of  the  lessee 
himself,  or,  in  default  thereof,  an  immediate  right  to 
enter  or  recover  possession  of  the  land  itself,  the  re- 
mainder-man is  driven  to  the  necessity  of  incurring 
not  only  the  trouble  and  expense  of  ascertaining  — 
whether  there  is  or  is  not  a  sufficient  legal  distress  upon 
the  premises,  —  whether  of  the  property  of  the  tenant 
or  of  third  persons,  —  of  waiting,  where  the  distress  is 
of  standing  corn,  until  it  is  ripe  and  cut,  (for  till  then 
it  cannot  by  the  statute  be  appraised  or  sold  for  pay- 
ment of  die  rent,)  —  but,  also,  of  incurring  the  trouble, 
delay,  and  risk  attending  the  making  the  distress,  in 
such  manner  as  is  in  no  respect  illegal,  either  by  reason 
of  the  manner  of  making  or  disposing  thereof,  or  by 
reason  of  the  distrained  property  being  privileged  from 
distress  by  the  same  being  in  the  way  to  market,  or  by 
reason  of  trade  or  otherwise.  Not  only  is  the  remainder- 
roan  driven  to  this  trouble,  but  the  tenant  may  also 
deprive  him  of  the  power  of  sale  by  a  replevy  of  the 
distress ;  and,  it  may  happen  at  the  end  of  the  replevin 
suit,  that  by  the  eloignment  of  the  distrained  property, 
the  insufficiency  of  the  pledges  in  replevin,  and  the  in- 
solvency, or  death  without  sufficient  assets  unadminis- 
tered  of  the  sheriff  and  the  tenant,  his  remedy  by  dis- 
tress may  finally  fail,  with  the  additional  loss  and  costs 
both  of  the  distress  and  of  the  replevin  suit;  and,  if  this 
does  not  happen,  be  may  still  be  without  bis  rent,  unless 
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be  take  upon  bimself  the  trouble  and  expense  of  prose- 
cuting  execution  pro  retomo  habendOf  or  for  his  debts 
and  costs,  and  the  trouble  and  ri^k  of  prosecuting  some 
further  action  or  actions  against  the  sheriff  or  the  bail  in 
replevin,  in  case  such  execution  shall  prove  ineffectual; 
and  his  remedy  by  ejectment  would  be,  in  that  casei  de- 
layed until  these  results  of  the  replevin  suit  shall  have 
been  ascertained,  even  if  an  action  of  ejectment  would 
then  lie  for  the  non-payment  of  that  rent  which  had  been 
before  diatrained  for.  So  that,  after  the  termination  of 
the  distress  and  replevin  suit,  it  may  happen,  that  the 
remainder-man  may  lose  his  rent  with  the  addition  of 
costs*  The  payment  of  the  rent  is  not,  therefore^  I 
think,  as  effectually  and  beneficially  secured  by  the  right 
of  re-entry  actually  reserved,  as  if  that  right  had  been 
reserved  in  the  words  ol^  or  according  to  the  leasing 
power. 

I  have  considered  the  question,  as  above,  independ- 
ently of  the  disputed  authorities  of  Coxe  v.  Don^  [a)%  and 
JDoe  dem.  Fatighan  v.  Meyler  (&),  both  which  cases,  I 
think,  were  rightly  decided  notwithstanding  the  prior 
case  of  Hotley  v.  Scot*  I  have  considered  the  question, 
too,  as  if,  in  the  lease,  the  rent  reserved  had  been  a 
money-rent  only,  because  it  has  been  so  treated  in  the 
arguments  here,  and  in  the  courts  below.  But  it  is  to 
be  observed  that  this  is  the  case,  not  of  a  lease  for  a 
money-rent  only,  but,  also,  for  a  rent  of  another  nature, 
although  certainly  a  very  small  one,  namely,  the  addi- 
tional rent  of  a  couple  of  fat  capons  or  money  at  the 
election,  not  of  the  tenant,  but  of  the  lessor  or  remainder- 
man, who  would,  therefore,  be  entitled,  if  he  pleased, 
to  have  that  rent  in  kind,  instead  of  money.  It  has 
been  considered  on  all  sides  as  the  case  of  a  lease  for  a 
money-rent  only ;  I  presume,  on  this  ground,  that  the 
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special  right  of  re-entry,  depending  on  the  went  of  a        1821. 
sufficient  distress,  does  not  apply  to  this  additional  rent 
or  reservation,  but  to  the  money-rent  only,  and  that  the 
right  of  re-entry  applicable  to  this  additional  rent  is  the 
ff^B^VfA  right  of  re*entry  subsequently  given   by  the 
l^flse  in  case  of  default  in  payment  or  performance  of  any     Halro^  J. 
of  the  reservations,  covenants.  Sec. :  and  this  may  be  the 
case  if  the  statute  2  W.Sf  M.  (a),  which  is  the  statute 
giving  the  power  of  sale  of  a  distress  for  rent,  be  deemed 
tp  be  confined  to  money-rents  only.     But,  if  the  default 
of  payment  of  this  additional  rent  be  within  the  special 
rights  of  re-entry  depending  on  the  want  of  a  sufficient 
distress,  more  especially,  if  this  kind  of  rent  be  also  not 
within  the  above  statute  of  William  Sf  Mary^  so  that  the 
distress  could  not  be  sold  under  that  statute  for  the  pur* 
pose  of  raising  or  paying  that  rent,  though,  if  it  could 
be  so  sold  for  that  purpose,  it  would  not  raise  the  rent 
in  kind  agreeable  to  the  landlord's  right  of  election  but 
in  money  only,  at  least  not  without  additional  trouble 
luid  expense  to  the  landlord  of  purcliasing  the  rent  in 
kind  with  the  money  raised  by  the  sale,  that  is,  cither  by 
doing  it  himself  or  procuring  another  to  doit,  I  say  that, 
in  such  case,  the  question  proposed  to  us  by  your  Lord* 
ships,  as  it  appears  to  me,  would  embrace  still  further 
considerations  arising  from  those  circumstances,  as  the 
distress  for  that  small  rent  in  kind,  viz,  the  two  capons, 
would,  in  that  case,  that  is  to  say,  if  it  could  not  be 
sold  under  the  statute,  remain  only  a  dry  unprofitable 
chargeable  pledge  for  that  rent,  in  lieu  of  the  productive 
security  and  enjoyment  of  the  land.     This,  however,  it 
is  unnecessary  for  me  to  consider,  inasmuch  as,  whether 
the  additional  rent  in  kind  would  embrace  further  con- 
siderations as  to  the  law  of  the  case  or  not,  I  think,  for 
the  reasons  which  I  have  before  stated,  that,  having  due 
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1821.       regard  to  every  thing  alluded  to  in  the  question  pro- 
posed to  us  by  your  Lordships,  the  lease  in  question 
^^  is  invalid. 

Dokf  dem. 

Jebskt.  Park  J.     I  shall  answer  the  question  proposed  to  the 

Pari  J.  judges,  very  shortly ;  because  I  have  so  fully  given  my 
opinion  upon  it  in  another  place,  a  full  and  accurate 
report  of  which,  in  two  different  books,  is  in  the  hands 
of  some  of  your  Lordships.  And  meaning,  in  what  I 
am  to  trouble  the  house  with,  to  adhere  to  the  opinion 
I  formerly  delivered,  I,  of  course,  in  answer  to  your 
Lordships*  question  must  state,  that,  having  a  due  re- 
gard to  the  true  intent  and  meaning  of  the  indenture 
of  the  2d  of  July,  17^7,  according  to  the  legal  con- 
struction of  the  several  parts  of  that  indenture^  as  stated 
in  the  special  verdict,  and  having  also  due  regard  to 
the  legal  effect  of  all  the  facts  and  circumstances  found 
by  the  special  verdict,  the  demise  of  the  5th  &p/.  1809, 
is,  in  my  opinion,  invalid. 

I  proceed  to  state  to  your  Lordships,  as  the  question 
requires,  my  reasons  for  so  thinking.  But,  before  I  do 
so,  I  beg  your  Lordships  to  believe  me,  when  I  posi- 
tively disclaim  the  notion,  that  I  thus  give  my  opinion 
to  preserve  my  own  consistency.  I  have  often  heard 
eminent  judges  so  declare;  but,  surely,  consistency  in 
error  is  no  credit  to  the  man  or  the  judge.  For  one^ 
I  should  never  be  ashamed,  (and  I  have  lately  acted  upon 
that  feeling)  where  my  understanding  is  convinced  that 
I  had  upon  some  former  occasion  formed  an  erroneous 
judgment,  manfully  and  fearlessly  to  acknowledge  it 
and,  as  speedily  as  possible,  to  retrace  my  steps. 

The  objections  to  this  lease  are  two :  viz.  that  it  does 
not  pursue  the  power,  inasmuch  as  a  clause  is  required 
to  be  in  every  lease  in  these  words :  "  So  as  there  be 
contained  in  every  such  lease  a  power  of  re-entry  for  non- 
payment 
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payment    of  the  rent  thereby  to  be  reserved,"   and        1821. 
nothing  more:  whereas,  it  is  said,  this  lease  contains  a  ^^^ 

power  of  rentry,  not  generally^  but  clogged  with  two  ^. 

conditions,  —  "  Provided  the  rent,  &c.  shall  be  behind     Doe,  dem. 
and  unpaid,  &c.  Jbr  1 5  daj/Sy  and  no  sufficient  distress  ^  * 

can  or  may  be  had  or  taken  upon  the  premises."  And  Pari  J* 
these  two  objections  fall  under  very  different  consider- 
ations; but,  it  must  be  admitted,  that,  if  either  of  them 
prevail,  the  lease  is  invalid.  As  to  the  general  rules 
which  govern  the  courts  in  the  construction  of  leasing 
powers,  they  are  all  now  well  understood,  and  have 
been  so  fully  explained  and  commented  upon  by  some 
of  my  learned  brothers,  who  have  preceded  me,  that 
it  would  be  a  silly  parade  of  learning,  and  a  useless 
waste  of  the  time  of  the  House,  to  enter  upon  them :  it 
being  sufficient  to  state,  that  the  intention  of  the  par- 
ties, which  is  to  be  collected  from  the  instrument,  is 
to  be  the  governing  principle  in  the  construction. 

The  words  of  the  power  having  been  read  to  your 
Lordships.  ^'  So  as  there  be  contained  a  power  of 
re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved,"  it  has  been  asked,  ^'  if  a  plain  man  were 
asked  how  he  would  execute  such  a  power,  what  would 
he  say  ?"  I  answer  distinctly,  that  he  would  say,  *^  insert 
a  clause  in  the  very  words  of  the  power,  that  the  lessor 
shall  have  a  power  to  re-enter  for  non-payment  of  the 
rent  thereby  reserved."  I  answer,  that  such  a  plain 
man,  in  my  conception,  would  be  grievously  surprised 
to  find  two  conditions,  which  he  will  in  vain  look  for 
in  the  power ;  but  which  materially  alter  the  rights  of 
the  remainder-man.  The  power  to  make  leases  is  to 
be  construed  so  as  to  lean  neither  to  the  one  party  nor 
the  other;  for  the  maker  of  the  power  certainly  in- 
tended, that  they  should  operate  for  the  benefit  of  both : 
of  the  one  by  giving  him  the  enjoyment,  during  his  life, 
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of  an  estate  well  cultivated ;  of  ihe  other  (trf«.  the 
mainder-man)  by  preTenting  him  from  coming  to  an  iift^ 
povefished  one. 

It  seems  to  me,  that,  to  contend  for  what  is  insisted 
on  by  the  Plaintiff  in  error,  is  to  say,  that  ••  absolute?* 
and  ^*  conditional**  mean  ihe  same  thing :  or,  that  t 
power  clogged  with  two  conditions,  is  the  same  thing  atf 
an  unclogged  and  unconditional  power.  When  thii 
case  was  before  the  Exchequer  Chamber,  I  stated  tbatf 
if  the  otily  objection  to  this  lease  were  the  tim«  gi^et^ 
before  the  lapse  of  which  he  could  not  re-enter  f&r  ndn* 
payment  of  the  rent  as  then  ^vii^ed,  I  should  think  tb^ 
objection  fatal.  I  have  heard  nothing  since  to  remove 
my  doubt.  It  is  said,  indeed,  that,  the  indefinite  ardde 
a  being  used,  namely,  a  power,  any  po#er  that  is  tH^ 
sonable  m&y  be  inserted.  But  what  right  haVd  we  16 
do  this  for  the  grantor  of  the  power?  ^^o  hav  iL  rigM 
to  insert  this  word?  Who,  if  inserted,  is  to  cdirttrae  it? 
The  court  or  the  jury  ?  If  1 5  days  be  re^otiM^  why 
not  20,  25,  and  SO  ?  That  this  was  never  contemplated, 
I  think,  quite  clear;  for,  whenever  time  is  meant  to  \k 
given,  it  is  expressed,  and,  therefore,  she  must  be  prc^ 
sunied  to  have  known,  that,  where  she  meant  to  give 
time,  it  ought  to  be  expressed,  lest  the  giving  it  ill 
one  case  should  be  construed,  as  it  is  by  itie,  that  it  was 
not  intended  to  be  given  In  the  other.  But  I  have  said, 
and  I  repeat  it,  what  right  have  we  to  insert  the  word 
*^  reasonable**  into  this  power  ?  If  this  word  "  reason- 
able'* never  found  its  way  into  powers,  it  might  perhaps 
more  fairly  be  argued  that  it  was  inherent  in  all.  Bat, 
looking  at  precedents  and  adjudged  cases,  we  do  find 
the  words  "  usual"  and  "  reasonable**  sometimes  jointly 
introduced,  sometimes  separately ;  and  these  words, 
when  introduced,  compel  the  courts  to  consider  what 
are  usual, — what  are  reasonable  covenants — under  such 
powers.    If,  theui  it  is  not  unusual  to  insert  such  words, 

why 
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^hy  ai^  the  courts  to  introduce  them,  where  the  crestor 
of  the  power  has  not;  and  who,  bj  omitting  them,  mmrt 
be  taken  to  have  intended  that  they  should 'not  be  tPh 
seited  ?    But  I  am  staggered  by  what  is  said  in  a  book    'Doie»  dQ& 

of  great  authority,  and  to  which  I  think  the  professiond        ; ^^  * 

'pttbKc  are  much  indebted  (a),  that,  if  this  objection  wer^  Party. 
4o  prevail,  it  would  invalidate  nine-tenths  of  all  the 
leases  in  the  kingdom  granted  under  powers.  I  can 
only  say,  such  a  consequence  is  to  be  deeply  d^ored; 
l>ut  it  is  entirely  owing  to  this,  that  those  who  have 
'lirepared  such  leases  have  chosen  to  follow  their  own 
new  fangled  conceits,  instead  of  using  the  exact  word^ 
of  the  power  conferring  the  right  to  lease  upon  certain 
*ierms,  and  upon  certain  terms  only*  This  argument, 
that  many  leases  will  be  invalidated,  may  be  a  very  igood 
tme  to  your  Lordships  in  your  legislative  capacity,  on 
account  of  the  hardship  of  the  case ;  but  cannot,  and 
tnight  not  to  influence  you  when  your  province  is  Jus 
dicer €9  non  dare.  However,  if  this  were  the  only  ob- 
jection to  the  lease  in  question,  on  account  of  the  long 
practice  which  has  prevailed,  as  it  is  alleged,  I  migfat 
be  inclined  to  pause  before  I  presumed  to  offer  my 
humble  advice  to  your  Lordships,  that,  on  this  ground 
alone,  the  lease  would  be  void.  ^ 

But  the  second  objection  seems  to  me  to  be  impos- 
sible to  be  got  over.  I  have  thought  much  about  it, 
both  before  I  gave  my  judgment  in  the  Exchequer 
Chamber,  and  since.  I  have  turned  it  in  every  point  of 
view,  I  have  heard  all  that  learning  and  ability  at  the 
bar  oould  suggest,  I  have,  of  course,  been  present  at  aH 
the  conferences  with  my  learned  brethren,  I  have  been 
most  desirous  to  be  convinced,  if  my  opinion  be  erro- 
neous; but,  after  all,  I  cannot  raise  in  my  mind  a  pro- 
inible  doubt;  and,  though,  if  the  decision  of  your  Lord^ 

(a)  Sugden  on  Po^ncrs* 
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1821.  ships  should  be  ultimately  in  favour  of  the  lease,  it  will 
be  my  duty  to  conform  to  that  (pinion,  I  am,  at  presort, 
bound  to  state  my  entire  concurrence  in  this  point 
with  my  learned  brothers,  Bichardtonf  Burrou^  jod 
Hobrojfdy  who  have  preceded  me.    Their  luminoos  ex- 

Pmrk  J.  position  of  the  argument,  and  my  own  judgment  in  the 
Exchequer  Chamber,  which  is  very  accurately  reported^ 
both  by  Messrs.  Broderip  and  Bingham^  and  by  Mr. 
Moore^  and  which  is  in  the  possession  of  some  of  your 
Lordships,  render  it  unnecessary  for  me  lo,do  moi^  cm 
this  head,  than  to  make  an  observation  or  two  on  the 
cases  that  have  been  quoted. 

The  main  reliance  on  the  other  side  is  on  the  case , of 
HoUetf  V.  Scoi^  Lqfft^  SIS.  Ofthat  reporter  I  shall  say  no 
more  than  this,  (without  forming  any  judgment  of  my 
own)  that,  during  a  long  professional  life  <^40  years,  and 
LaffiCf^  RqK>rts  embracing  a  period  of  that  great  man*f 
life  who  then  presided  in  the  Court  of  Eling^s  Bench, 
during  which,  as  to  this  part  of  them,  there  is  no  other 
reporter;  (for  the  reports  of  the  very  learned  person 
DOW  at  your  Lordships'  table  (a),  did  not  commence  tiD 
1774,  nearly  two  years  after  Mr.  Lqfff^\  I  never  heaid 
them  quoted  three  times  in  my  life.  But,  withoot  any 
observations  of  this  kind,  it  is  quite  clear  from  that 
report,  tliat  none  of  the  learned  counsel  then  at  the  bar, 
neither  Mr.  Dunning  nor  Mr.  Bearcrqftf  neither  my  Lord 
Mansfield  nor  any  of  the  judges  appear  to  have  taken 
the  least  notice  of  the  condition  as  to  the  want  of  a 
sufficient  distress,  which  is  the  very  point  now  under 
consideration,  and  which,  from  the  terms  of  the  power 
and  lease  in  that  case  might  have  arisen.  But,  it  is 
said,  there  is  a  note  of  that  case  by  Mr.  Butler^  taken 
by  himself,  in  which  it  appears  to  have  been  mentioned; 
I  have  not  seen  that  note,    and,  therefore^  I  can  say 

{a)  Henrj  Cowpert  Esq. 
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nothing  to  it.  I  entertain  great  respect  for  that  gen- 
tleman, and  I  do  not  wish  to  depreciate  the  labours  of 
the  young;  but,  unless  he  be  much  more  advanced  in  *v. 

life  than,  for  the  sake  of  the  public  I  wish  him  to  be,    Doe,  dem. 

,  JERSET. 

he  must,  forty-eight  years  ago,  have  been  a  very  young        _ 
man.     But,  admitting  the  point  to  have  been  mentioned^       Pari  J. 
it  cannot  have  formed  a  prominent  feature,  either  in  the 
argument  at  the  bar,  or  in  the  consideration  of  the 
court ;    for,  if  it  had,  it  is  impossible  that  Mr.  Lqff}, 
or  any  other  man,  in  a  report  of  four  pages  should  have 
omitted  it.     Can  such  a  case,  for  a  moment,  be  put  in 
competition  with  Coxe  v.  Day  (a),  where  this  clause  was 
the  main  objection  to  the  lease,  a  case  most  ably  argued 
at  the  bar  by  the  now  chief  justice  of  that  court,  and 
receiving  the  deliberate  certificate  of  four  very  eminent 
judges.  Lord  Ellenboroughj   Justices  Grose^  Le  Blantj 
and  BayUy  ?      In  the  course  of  that  argument  Lord  * 
EUenborough  said,  "  There  can  be  no  doubt,  that  it  is 
more  beneficial  to  the  owner  of  the  estate  to  have  h  ' 
power  of  re-entry  at  once  upon  the  tenant  upon  non- 
payment of  the  rent,  within  a  certain  time,  than  to  have 
Buch  a  power  only  in  case  there  shall  be  no  sufficient 
distress  upon  the  premises."     And,  in  another  place, 
when  Mr.  Abbott  was  strongly  pressing  on  the  courtj 
that  such  a  clause  secured  the  landlord's  object,  namely, 
satisfying  his  rent  more  speedily  than  in  any  other  way, 
Lord  Ellenboroitgk  said,  in  answer.  "  In  the  one  case  it  is 
to  be  secured  from  time  to  time  by  successive  suits  with  the 
risk  of  sureties  if  the  distress  be  replevied ;  in  the  other, 
it  is  secured,  once  for  all,  by  the  landlord's  re-posses- 
sing himself  of  the  land  out  of  which  the  rent  is  derived." 
Can  any  one  say,  my  Lords,  that  the  one  remedy  is  not 
more  easy,  more  direct,  and  less  circuitous  than   the 
other?  —  and  that  great  man  (Lord  EUenborough)  again 

(a)  X3  Eodtf  X28. 
Vou  II.  P  p  says, 


gsft 


CASES  IK  EASTER  TERM 


1821. 


Smith 

JtllSBT. 

Park  J. 


wyB,   "  Surely  the  direct  power  is  more  beneficial  to 
the  landlord."     And  the  certificate  of  ail  the  learned 
judges  is  in  direct  conformity  with  these  dicta  of  Lord 
EUenborough ;  for  it  is  said^  <*  We  are  of  opinion,  that 
the  power  of  re-entry  reserved  in  and  by  the  said  lease 
fi>r  non-payment  of  the  rent  is  not  made  in  conformity 
to  the  power  in  the  settlement  for  granting  leases  of  the 
fireehold  part  of  the  said  premises,  and  that  the  lease  k 
void    n  that  ground.'^     Not  having  seen  any  report  of 
the  judgment  of  the  Court  of  Eang's  Bench  upon  this 
case  of  Doe  dem.  Earl  Jersey  v.  Smithy  I  cannot  teU 
whether  this  case  of  Coxe  v.  Dajf^  was  recalled  to  their 
attention;  but  I  am  quite  sure  it  is  impossible  to  reoxicile 
the  one  with  the  other.     This  was  so  strongly  felt  by  two 
very  learned  judges  in  the  court  below,  tbat^  at  onoe^ 
they  doubted  the  propriety  of  that  decision ;  and  cme  of 
them  says,  *^  it  is  not  law,  for  it  is  diametrically  op- 
posite to  reason  and  common  sense.''  (a)     I  am  sony 
to  say  I  think  directly  the  contrary;  but  I,  for  one^ 
seriously  object  to  this  mode  of  getting  rid  of  decisioii% 
because  they  militate  against  our  own  notions*     I  agree 
with  the  pointed  manner  in  which  this  was  expresMd 
lately  in  this  house  by  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas :  and  I  hope  I  shall  be  ex- 
cused for  using  his  language.     <<  If  the  law  so  settled  is 
now  to  be  considered  unsettled,  I  know  not  on  what 
foundation,  in  point  of  law,  any  decision  can  stand."  (a) 
But  the  case  of  Coxe  v.  Day  is  not  a  solitary  case ;  &r 
the  question  again,  in  about  three  years  after,  came 
under  the  consideration  of  three  of  the  same  judges  who 
decided  Coxe  v.  Day^  namely,  Lord  EUenborough^  Judgei 
Le  Blanc  and  Bayley^   with   the  addition  of  another 
learned  person  now  no  more  (Mr.  Justice  Dampier\  and 
who  could  not  have  decided  as  they  did  without  deter- 

{a)  Vide  ante^  vol,  x.  195.     {b)  Vide  mUf  Rowe  v,  ToiPts*  »73* 
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mining,  that  such  a  clause  as  we  are  now  considering        1821. 

rendered  a   lease  void  where  the  power  did  not  au* 

thorise  it.     The  case  I  allude  to  is  Doe  dem,  Vaughan 

¥•  Meyler  {a).      The  case  was  tried  before  the  latter 

Judge  at  Hereford^  who  thought  the  objection,  such  as 

we  have  here,  was  one  that  went  to  the  whole  lease^       Pmi  /• 

though  it  was  partly  of  lands  of  which  the  lessor  was 

seised  in  fee,  and  of  lands  in  which  he  had  only  an 

estate  for  life  with  a  leasing  power,  provided  there  was 

a  clause  of  re-entry  for  non-payment  of  rent  for  15  days. 

The  lease  was  not  executed  according  to  this  power ; 

for  it  added,  <<  and  if  there  be  no  sufficient  distress ;" 

but  the  Court  held,  though  the  lease  was  void,  because 

not  executed  according  to  the  power,  yet  it  was  good 

as  to  the  land  of  which  the  lessor  was  seised  in  fee,  and 

the  Court  apportioned  the  rent :  which  was  an  erroneous 

judgment,  if  the  objection  to  the  present  lease  be  not  a 

good  one. 

The  case  of  Rees^  on  the  Demise  of  Powell  v.  King  (a) 
I  formerly  thought,  and  still  think,  sets  this  point  at 
rest,  by  shewing  that  such  a  clause  as  this  throws  a 
burden  upon  the  right  of  re-entry  which  the  maker  of 
the  power  never  contemplated.  That  case  has  been  so 
often  mentioned,  that  it  is  enough  to  say  of  it,  that  it  has 
decided,  that  before  a  plaintiff  in  gectment  can  recover 
upon  a  clause  of  re-entry  in  a  lease,  in  case  there  be  no 
sufficient  distress  on  the  premises,  he  must  shew,  that 
every  part  of  the  premises  has  been  searched,  else  he 
cannot  say  there  was  no  sufficient  distress.  The  judge 
who  first  decided  this  was  well  known  to  some  of  your 
Lordships,  and  no  man  will  decry  the  knowledge  of  the 
late  Mr.  Justice  Heath ;  and  his  opinion  was  confirmed 
by  the  Court  of  Exchequa\  If  the  Courts  of  Wesminster^ 
Hall  were  to  overturn  that  decision,  it  would  go  a  great 

(a)  zILisf  S.  A76.  (i)  lorrestt  X9« 
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way  to  shake  my  present  opinion ;  but  I  do  not  learfli 
that  any  of  my  brethren  are  prepared  to  do  so ;  and  if, 
therefore,  I  feel  myself  l)ound,  as  I  shall  feel,  to  caU 
U|X)n  any  plaintiff  in  ejectment  on  the  circuit,  who  has 
such  a  clog  on  his  clause  of  re-entry  as  this,  to  prove 
that  he  has  made  a  full  search  for  a  distress  before  I 
permit  such  a  plaintiff  to  recover,  I  cannot  conscien- 
tiously advise  your  Liordships,  that  this  lease  is  valid ; 
most  sincerely,  however,  wishing  that,  consistently  with 
my  honest  opinion,  I  could  do  so. 

Of  one  other  point  I  must  take  notice,  namely,  that, 
as  this  lease  contains  a  general  clause  of  re-entry,  it  must^ 
necessarily  control  the  special  clause.  To  that  positiooi 
I,  for  one,  at  present,  cannot  agree;  for  I  find  the  ooa- 
trary  doctrine  maintained  from  AUham^s  case  (a)  dowa 
to  the  present  day.  In  AUhanCs  case  we  find  this  p6* 
sition  or  rather  this  maxim  adopted.  In  the  first  part 
of  the  argument,  putting  every  point  that  can  possibly 
occur,  his  Lordship  says,  ^^  Giuando  carta  continet  gener- 
alem  clausulam^  posteaqiie  descendit  ad  verba  spectaliOf 
quce  clausuke  generali  sunt  consentanea^  ititerpretanda  est 
carta  secundum  verba  specialia"  But  he  goes  on  to  add| 
there  is  another  rule  or  principle  of  law,  viz.  "  generalis 
clausula  non  porrigitur  ad  ea^  qtue  antea  specialiter  swU 
comprehensaJ*  Therefore,  I  say,  this  point,  for  which  I 
am  now  arguing,  being  first  specially  defined,  cannot  be 
enlarged  by  a  subsequent  general  clause,  which  can  only 
apply  to  cases  not  before  specified  or  defined.  So  in 
Skeppard!s  Touchstone  (which  is  supposed  to  be  the  work 
ofnolessaman  than  Mr.  Justice  Doddridge)^  on  the 
exposition  of  deeds  (i),  in  confirmation  of  the  above 
doctrine  that  writer  says,  "If  there  be  two  clauses  or 
parts  of  the  deed  repugnant  to  one  another,  the  first 
part  shall  be  received,  and  the  latter  rejected,  unlesi 


[a)  8  Co.  ISA*  b. 


{b)  cJb.s^  p.ZZ*Jb.  7« 
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there  be  some  special  reason  to  the  contrary."     If  we 
descend  to  more  modern  times,  we  find  the  same  rule 
universally  adopted  and  confirmed  by  judges  on  par- 
ticular cases  depending  before  them.     In  Cother  v.  Mer^ 
rick  {a)    Mr.  Baron  Nicholas^  quoting  the  Year-Books 
in  support  of  his  opinion,  says  (J))    "  When  there  are 
two  clauses  in  a  deed  of  which  the  latter  is  contradictory 
to  the  former,  there  the  former  shall  stand."     And,  not 
to  multiply  authorities  upon  a  point  on  which   Lord 
Ellenborough  intimated  a  strong  opinion,  when  he  ex- 
pressed  himself  against   the   validity  of  an    argument 
founded  upon  such  a  point,  I  shall  only  quote  one  more 
from   what  Lord   Chief  Justice  Holt    and  two  of  his 
brethren  said  in  Thomas  v«  Howell  {c),  that,  '^  in  deeds 
it  was  admitted,  that  subsequent  clauses  which  are  ge- 
neral, shall  be  governed  by  precedent  clauses  which  are 
more  particular."     I  therefore,  think,  that  this  ground 
does  not,  in  any  way,  strengthen  the  argument  as  to 
the  validity  of  the  lease. 

The  point  upon  the  statute  of  4  Geo,  2.  has  been  so 
ably  handled,  and  so  luminously  explained  by  my  learned 
Brother  Holroydj  who  has  just  addressed  the  House, 
that  I  shall  not  trouble  your  Lordships  on  that  point, 
but  to  say,  I  entirely  concur  with  him. 

The  next  point  is,  whether  the  other  leases  should  be 
admitted  as  evidence  ?  And,  upon  that  point,  I  shall 
trouble  the  House  very  shortly.  I  am  willing  to  admit 
that,  if  this  deed  upon  the  clause  in  question  contains 
any  latent  ambiguity  raised  by  extrinsic  evidence,  parol 
evidence  or  extrinsic  evidence  may  be  admitted  to  ex- 
plain it,  or  to  render  it  unambiguous.  But  I  have 
never  heard  the  general  rule  contradicted,  that  parol 
or  extrinsic  evidence  cannot  be  admitted  to  contradict, 
vary,  or  add  to  the  terms  of  a  deed.      It  would  be  of 


(a)  Hardr*  89. 
\e)  4  Mod*  69. 


{b)  Hardr,  94. 


1821. 


Smith 

Doe,  dem. 
Jersey. 

Park  J. 


Pp  3 


most 


Ifg  CASES  IN  EASTER  TERM 

most  dangerous  consequence  to  admit  such  testimony; 
for,  then,  parties  dealing  in  matters  on  writing  made 
«.  upon    advice  and   consideration,    would    be  subjected 

Po|^  dem.  either  to  the  uncertain  testimony  of  vague  and  precari« 
^__^  *  ous  memory ;  or,  as  in  the  case  at  bar,  to  matter,  of 
^i^  J.  which  at  the  time  of  contracting,  they  might  have  no 
knowledge,  and  never  intended  to  be  under  its  controL 
The  written  instrument,  therefore,  unless  in  cases  of 
firaud,  or  other  excepted  cases,  with  which  I  need  not 
trouble  your  Lordships,  and  of  which  I  insist  this  is 
not  one,  must  be  considered  as  speaking  the  sense  of 
the  parties  to  that  deed  or  instrument.  Upon  this 
ground  it  was,  I  conceive,  that  the  case  of  Cooke  ▼• 
Booth  (a)  met  with  such  a  decided  opinion  against  it  in 
Baynham  v.  Gta/s  Hospital  {b\  by  Lord  Mvardey 
when  Master  of  the  Rolls,  who,  not  only  states  his  own 
opinion,  but  that  of  the  late  Mr.  Justice  Wilson^  who 
had  argued  the  case  of  Cooke  v.  Boothy  who,  Lord 
Alvardey  says,  was  astonished  at  the  decision  as  well  as 
at  that  of  Lord  ThurUm.  The  Master  of  the  Rdls 
says,  *<  I  protest  against  the  argument  of  the  learned 
Judges  as  to  construing  a  legal  instrument  by  the  equi- 
vocal acts  of  the  parties  and  their  understanding  upon 
it."  The  case  of  Tritton  v.  Foote  (c)  seems  directly 
at  variance  with  Cooke  v.  Booth.  In  Iggulden  v.  May  {d) 
the  Court  of  Exchequer  Chamber,  unanimously  affirm- 
ing a  judgment  of  the  Court  of  King's  Bench,  held, 
that  a  covenant  in  a  lease  to  grant  a  new  lease,  with  all 
covenants,  grants,  and  articles,  as  in  the  said  indenture 
is  contained,  does  not  bind  the  lessor  to  insert  a  cove- 
nant of  renewal  in  the  renewed  lease,  although  it  was 
alleged  in  the  pleadings,  that  the  covenant  required  had 
been  introduced  in  various  other  cases  before  then  sue- 

(a)  Cowp.  819.     {b)  3  Fes.jun.  498.     (r)  2  Bro.  C.C636. 
[d]  ai\r./i.449    See  the  orieinal  cat e  and  pleadiD|^  y  Mastf^sj* 
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cessively  made  and  executed  on  renewals  from  time  to        1891* 

time  granted.     Lord  Chief  Justice  Mansfield^  stopping       smith 

the  then  Mr.  Abbott^  who  was  to  have  argued  against  %u 

the  construction  contended  for  on  the  other  side,  said.     ^?*»  ^*"^ 

that  the  case  of  Cooke  v.  Booth  was  the  first  time  that  * 

the  acts  of  the  parties  to  a  deed  were  ever  made  use  of      Parkin 

in  a  court  of  law  to  assist  the  construction  of  a  deed : 

and,  in  another  part  of  his  judgment,   his  Lordship 

says,  that  case  had  been  impeached  upon  all  occasions, 

and  in  which  the  Court  of  King's  Bench  were  misled 

by  the  renewals  stated  in  the  case  sent  by  the  Court  of 

Chancery.     Now,  what  is  asked  for  in  the  present  case, 

but  to  assist  the  construction  of  an  unambiguous  deed 

by  the  prior  acts  of  the  parties  ?     And,  in  a  case  which 

I  argued  as  counsel  (a),    though  the  lease  there  was 

according  to  the  custom  of  the  country  as  to  the  times 

of  holding,  yet  the  lease,  dated  2yth  March^  was  held 

not  to  be  a  lease  in  possessioti,  within  a  power  to  grant 

in  possession,  and  not  in  reversion,  because  the  days  of 

holding  were  as  to  the  tillage  from  13th  February  past, 

the  pasture  ground  from  5th  April  next,  and  the  residue 

of  premises  from  12th  May  next. 

But,  my  Lords,  in  my  opinion,  no  cases  are  wanting 
to  prove,  that  no  evidence  can  be  admitted  to  explain  a 
deed,  which  is  plain  and  perspicuous  in  its  terms,  contain- 
ing no  ambiguity,  much  less  to  add  clogs  and  conditions 
to  it.  I  am  asked  then,  is  this  a  deed  of  that  descrip- 
tion ?  I  answer  that,  in  my  opinion,  it  is.  I  see  no 
ambiguity;  it  is  precise  and  definite  in  the  powers 
granted;  every  person  of  plain  and  common  under- 
standing,  much  more  every  person  with  a  legal  mind, 
can  give  it  a  clear  and  satisfactory  solution.  But,  I  am 
told,  the  case  of  Fonnereau  v.  Poyntz  (i),  before  Lord 
Chancellor   T/iurlow^  is  against  my  opinion.      I  own, 

(a)  Do€t  dem.  Allan  ii  otberst  v.       {b)  i  Bron  C,  C.  47  >• 
Calvert i  %  East%  376. 
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182L  ^  upon  the  best  attention  I  can  pay  that  case^  I  do  not 
think  80.  The  case  was  a  bequest  of  the  sum  of  5001. 
stock  in  long  annuities,  and  similar  bequests  of  smaller 
sums  in  the  same  stock  to  others.  The  question  was, 
whether  this  was  a  bequest  of  500/.  a  jear  long  annuities, 

Pari  J,  or  only  500/.  in  the  long  annuities.  This  case  was  very 
powerfully  argued  by  one  of  your  Lordships :  I  own  I 
should  have  thought  there  was  no  difficulty  in  the  con- 
.  struction ;  and  Lord  Tkurlaoo  seemed  at  first  to  be  <^ 
that  opinion,  but  afterwards  admitted  evidence  to  shew 
the  extent  of  the  property  of  the  testatrix,  to  see 
whether  she  could  possibly  mean  500/.  a  year,  when  she 
had  no  such  stock.  But  though  his  Lordship  admitted 
this,  he  states  the  clear  principle  of  law  to  be  that,  for 
the  wisest  reasons,  it  will  not  admit  of  an  instrument 
being  construed  aliunde.  And,  in  the  dose  of  that  cas^ 
his  Lordship  says,  what  I  quote  to  your  Lordships  as 
strong  in  my  favour,  because  he  only  lets  in  the  evidence- 
to  explain  what  is  uncertain,  ^'  There  is  no  doubt,  if 
the  word  stock  had  been  left  out,  but  the  meaning 
would  be  that  the  sum  of  500/.  was  to  be  disposed  of 
in  long  annuities,  and  to  make  a  produce,  and  that 
produce  to  accumulate  until  the  legatee  should  attain 
twenty-one.  This  being  the  doubtful  interpretation 
upon  the  face  of  the  will,  the  question  arises,  whether 
the  state  of  the  testatrix's  fortune  is  not  applicable  to 
the  construction  of  the  will.  It  appears  by  some  other 
parts  of  the  will  that  she  was  extremely  anxious  to  make 
an  ample  provision  for  the  family  of  the  Fonnereaus; 
considering  then,  the  situation  of  her  fortune,  it  is  per- 
fectly inconsistent  to  say  that  she  could  mean  to  give  ten 
times  more  than  she  was  worth  in  legacies.  My  opinion 
therefore  is,  that  the  judgment  must  be  reversed,  and 
that  I  can  let  in  the  evidence  of  the  value  of  the  estate, 
not  to  conti*ol  the  bequests,  which  the  testatrix  has  made 
in  words  themselves  distinct,  nor  to  control  the  bequest 
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which  she  had  made  of  a  subject  which  she  had  accur- 
ately described,  but  because  the  words  she  has  used  in 
the  description  are,  upon  the  whole  of  the  context, 
uncertain."  '<  The  peculiarity  of  this  will  furnishes  suf- 
ficient doubt  to  warrant  the  admission  of  collateral  evi- 
dence to  explain  it;  and,  if  so,  the  statement  of  the  testa- 
trix's fortune  is  applicable  to  the  purpose  of  such  an  ex- 
planation." His  Lordship,  whether  right  or  wrong  ih 
his  notion,  clearly  admits  evidence  aliundi  on  the  ground 
of  uncertainty  and  ambiguity  only,  and  leaves  the  prin- 
ciple wholly  untouched,  that  parol  evidence,  or  evidence 
aliunde  cannot  be  admitted  to  contradict,  add  to,  or  vary 
the  terms  of  a  deed,  will,  or  other  written  instrument. 
Now,  here,  the  terms  of  this  power  are  clear  and  ex- 
press, without  limitation,  clog,  or  condition,  nothing 
being  doubtful  or  ambiguous ;  and  the  evidence  sought 
to  be  admitted  is  not  to  explain  that  which  is  doubtful, 
but  to  add  two  clauses  or  two  conditions  to  that  which 
is  absolute  and  unconditional :  in  short,  to  make  a  new 
deed  in  this  respect. 

The  decision  I  am  humbly  recommending  steers  clear 
of  all  vagueness  and  uncertainty ;  leaving  nothing  to  the 
variety  of  conflicting  opinions.  For,  who  is  to  decide 
what  is  reasonable  ?  If  the  Judges,  as  I  should  be  in- 
clined to  think,  —  but  worse,  if  the  jury  are,  —  what  can 
lead  to  such  contrariety  of  decision  ?  For  we  all  know, 
in  every  transaction  of  human  life,  what  is  reasonable 
or  unreasonable  must  depend  upon  the  reasoning  and 
feeling  of  every  individual  man  who  has  to  consider 
the  question. 

I  heard  it  said,  this  will  unsettle  many  leases.  I 
lament  that  it  is  so.  The  legislature  may  interpose; 
but,  if  my  mode  of  construing  powers  had  been  always 
adhered  to,  no  such  evil  could  have  ensued.  The  hard- 
ship of  the  individual  case  is  represented ;  and,  if  there 
be  hardship,  I  also,  as  an  individual,  lament  it ;  and 
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1821.  this  statement  of  hardship,  and  the  consequences  of 
what  I  should  propose,  have  made  me,  again  and  again, 
examine  this  point  with  all  the  ability  in  my  power : 
but,  after  all  this  consideration,  feeling,  that  it  is  my 
sworn,  and  therefore  bounden  duty  to  declare  what  I 

Parka*  believe  the  law  to  be  now,  not  to  say  what  it  ought  to 
be,  I  think,  that,  to  decide  in  favor  of  the  lease,  would 
be  to  make  a  power  different  substantially  from  that 
which  was  made,  and  making  conditions  which  the 
creator  of  it  never  intended.  This  would  be  my  opi- 
nion, if  I  stood,  alone;  but,  I  am  happy  not  to  be  sin« 
gular  in  my  judgment  on  this  important  question, 
although  I  am  opposed  to  others  whose  ability  I  respect, 
and  whose  learning  I  reverct 

Bayley  J.  I  am  of  opinion  that  the  lease  in  this 
case  is  conformable  to  the  leasing  power,  and  that  it  is 
valid.  Nor  do  I  think  that  that  opinion  will  trench,  on 
the  case  of  Coxe  v.  Day.  The  settlement  in  this  case 
requires  "  a  power  of  re-entry  for  non-payment  of  the 
rent ;"  and  the  first  question  I  propose  to  consider  is, 
whether  this  lease  does  or  does  not  contain  <^  a  power  cS 
re-entry  for  non-payment  of  the  rent?"  It  provides^ 
that,  if  the  rent  be  behind  for  the  space  of  1 5  days,  and 
no  sufficient  distress  can  be  had  upon  the  premises,  the 
person  intitled  to  the  freehold  and  inheritance  may  re- 
enter. Is  this  then,  or  is  it  not,  ^^  a  power  to  re-enter 
for  non-payment  of  the  rent?"  Does  it  give  any  power 
to  the  landlord  ?  Undoubtedly.  —  To  do  what  ?  To  re- 
enter. —  For  what  cause  ?  For  non-payment  of  rent. 
It  is,  then,  a  power  of  re-entry  for  non-payment  of  the 
rent.  I  admit,  it  is  not  an  immediate  power  of  re-entry ; 
I  admit  it  is  not  an  unconditional  power;  but  still  it  is 
a  power  of  re-entry.  In  referring  to  Littleton^  s.  325. 
I  find  instances  of  powers  of  re-entry,  if  the  rent  be 
behind  a  week,  or  a  mont}),  or  half  a  year ;  and,  as  fiir 

back 
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back  as  the  Year-books  (a),  it  is  established,  that,  under 
such  powers,  the  time  to  demand  the  rent  to  warrant  a 
re-entry  is  at  the  end  of  such  week,  month,  or  half- 
year,  and  not  on  the  preceding  rent-day ;  so  that  it  is 
consistent  with  a  power  of  re-entry,  that  it  should  not 
be  immediate,  but  postponed  till  some  given  time  after 
the  rent  should  have  accrued  ;  and  in  GodboU  (6)  I  find 
the  instance  of  a  power  of  re-entry,  if  the  rent  be  behind, 
and  there  be  no  sufficient  distress  upon  the  land ;  and, 
from  these  instances  I  infer,  that  a  power  of  re-entry, 
if  the  rent  shall  be  behind  i5  days,  and  there  is  no 
sufficient  distress  upon  the  premises,  is  ^^  a  power  of 
re-entry  for  non-payment  of  rent."  It  may  not  be  the 
most  beneficial  species  of  power ;  it  may  be  closed 
with  what,  in  some  cases,  may,  by  possibility,  produce 
an  inconvenience ;  but  still  it  is  a  power.  And,  if  it  be 
a  power  of  re  entry  for  non-payment  of  the  rent,  this 
lease  does  contain  what  (in  the  words  of  the  settlement) 
is  "  a  power  of  re-entry  for  non-payment  of  rent ;"  and 
persons  who  impeach  the  lease  are  then  driven  to  the 
argument,  that,  though  it  be  a  power,  yet,  it  is  not  such 
a  power  as,  having  due  regard  to  the  intent  and  mean- 
ing of  the  indenture  of  the  2d  July^  ]  757,  that  indenture 
according  to  legal  construction  requires.  Now  this  ar-r 
gument  assumes,  that  the  words  are  capable  of  more 
than  one  meaning,  if  they  are  not  so  clear  and  precise 
and  definite,  as  to  admit  but  of  one  senoe;  and,  it  was 
to  point  out  this  assumption,  that  I  have  been  troubling 
your  Lordships  upon  what  might,  otherwise,  have 
appeared  nearly  a  self-evident  proposition.  The  words 
are  "  a  power  of  re-entry  for  non-payment  of  the  rent" 
The  law  knows  of  many  such  powers;  — some  more  be- 
neficial, some  less  so— some  qualified  —  some  not  — 


1821. 


Ba^fhy3* 


{" 


[a)  30  H.  6. 
{b)  no,  pL 


30.  3X- 
130. 


6  H.  7. 3.    Brooke^  entre  congeahle^pL  90. 
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1821.        some  to  bold  the  land  till  the  rent  is  satisfied  out  of 
the  profits;  —  some  to   hold  till  the  rent   is  satisfied 
aliunde  (a);  —  some,  as  here,  to  restore  the  reversioner 
to  his  former  estate;  —  and  some  with   the  conditions 
I  have  already  noticed,  viz.  postponement  of  time,  and 
Baplq^J*      absence  of  distress  upon  the  land ;  —  and  some  (though 
very  few)  with  neither  of  these  conditions.  And  which  of 
these  powers,  having  due  regard  to  the  intent  and  meaning 
of  the  indenture  of  2d  Juli/i  1757,  does  that  indenture^ 
according  to  legal  construction,  require?  The  intent  and 
meaning  of  that  indenture  is  to  be  collected,  either /rom 
that  indenture,  without  looking  out  of  it  or  beyond  it, 
or  from  that  indenture,  combined  with  the  consideration 
of  the  state  of  the  property  at  the  time  when  that  in- 
denture was  made,  if  the  evidence  of  the  then  existing 
leases,  and  of  the  powers  therein  contained  (which  I 
shall  by-and*bye  consider),  be  admissible.     The  int^t 
and  meaning  of  that  indenture  {per  se^  and  without 
looking  beyond  it  or  out  of  it)  was,  as  it  seems  to  me^ 
that  the  reversioner  should  have  such  of  those  powers 
as  would  give  him  a  proper  and  reasonable  security  for 
his  rent,  by  way  of  re-entry ;  and  that,  if  nothing  short 
of  a  right  of  immediate  re-entry,  and  of  re-entry,  whe- 
ther there  were  or  not  a  sufficient  distress  upon  the 
land,  would  give  him  that  security,  I  should  say,  he  was 
intitled  to  such  a  power  in  the  lease  as  would  give  him 
those  rights;  but,  if  any  of  the  other  powers  w^ould  give 
him  a  proper  and  reasonable  security,  it  seems  to  me 
that  giving  him  any  of  those  other  powers  would  be  all 
the  indenture  of  1 757,  according  to  legal  construction, 
requires.     The   rent   is   not   a   rack-rent.     It  is  only 
2Z.  1  s,  (id.  per  annum^  payable  half-yearly ;  and  for  a 
lease  for  three  lives  the  lessees  surrendered  a  subsistin<; 
lease,  upon  which,  at  least,   one  life  was  in  esse^  and 

(a)  Co,  Lift,  ao3*  4U 

paid 
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paid    105/.     A   half  year's   rent,  therefore,   would  be        ]82l. 

IL  Os.  9d.  only;  and,  for   such  a  rent,  a  delay  of  15 

days  was  not  likely  to  occasion  the  reversioner  much 

probability  ofloss;  it  was  not  likely  the  premises  would 

ever  be  so  completely  deserted  as  to  have  no  sufficient 

distress  upon  them  ;  nor  was  the  rent  such  as  could  be      BajUyJ. 

any  inducement  to  the  tenant  to  replevy.     For  such  a 

rent,  the  power' in  question  to  re-enter  at  the  end  of 

fifteen  days,  if  there  were  no  sufficient  distress  upon  the 

premises,  appears  to  me  an  adequate  and  reasonable 

security ;  and  I  should  be  disposed  to  think  that,  for 

8uch  a  rent,  a  clause  without  giving  any  days  of  grace, 

would  be  unreasonable;  because  I  think  the  immediate 

exercise  of  such  a  right  would  be  oppressive.      Nor  do 

I  think  it   unreasonable  to  deny  the  reversioner  the 

power  of  re-entry  where  there  is  a  sufficient  distress 

upon  the  premises,  because  the  legislature  did  not  think 

it  unreasonable  to  deny  the  landlord   the   benefit   of 

4  Geo.  2.  c.  28.,  where  there  was  such  a  distress;  and 

because  a  landlord  can  have  no  difficulty  in  ascertaining 

whether  there  be  such  a  distress  or  not.     He  has  a 

right  to  enter  with  his  bailiff  upon  the  premises,  to  see 

whether  there  be  such   a  distress;    and,  according  to 

Godbolt  (fl),  if  there  be  nothing  that  he  can  see  upon 

the  premises  to  distrain,  he  is  warranted  in  concluding 

that  there  is  no  distress  there.     Godbolfs  words  are, 

<^  It  was  holden    by  all   the  Justices,    that   if  a  man 

make  a  lease,    rendering  rent  upon  condition,  that,  if 

the  rent  be  behind,  and  no  sufficient  distress  upon  the 

land,  the  lessor  may  re-enter;    if  the  rent  be  beliind, 

and  there  be  a  piece  of  lead  or  other  thing  hidden  in 

the  liancl,    and  no  other  thing  there  to   be  distrained, 

the  lessor  may  re-enter ;  for  the  distress  ought  to  be 

open  and  to  be  come-by."     I  am,  therefore,  of  opinion 

that,    without  looking  beyond  the   indenture  of  Jult/j 

(a)  zio. 

1757, 
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1821.  1757j  the  power  in  question  is,  within  the  true  intent 
and  meaning  of  that  Indenture  and  the  legal  construc- 
tion thereof,  as  large  and  beneficial  a  power  of  re-entrjr 
as  that  indenture  required. 

But,  I  apprehend,  that,  in  judging  of  the  true  intent 
Majk^J.      and  meaning  of  the  indenture  of  July,  1757,  in  this 
respect,  we  are  at  liberty  to  look  at  the  state  of  the 
property  at  the  time  that  indenture  was  made,  and  see 
to  what  restrictions  it  was  then  subject,  and  what  rights 
the  settlor  then  had.    The  settlor  has  used  the  ind^nite 
words,  "  a  power  of  re-entry.'*     By  shewing,  as  I  do^ 
that  there  are  many  such  powers,  I  shew,  that  there  is 
an  ambiguity  in  those  words,  cither  latent  or  patent; 
and  may  I  not  refer  to  the  existing  state  of  the  property 
at  the  time  these  words  were  used,  to  see  what  was  the 
intention  of  the  settlor,  and  in  what  sense  she  used  those 
words?     This  is  the  first  time  I  have  ever  known  it 
doubted,  whether  the  estate,  and  interest,  and  powers 
of  the  settlor  over  the  estate  he  was  settling  was  ad- 
missible in  proof.      I  am  not  offering  declarations  of 
what  the  party  said  she  meant ;  I  am  not  construing  a 
legal  instrument  by  (he  acts  of  the  parties,  or  by  their 
understanding  upon  it  (as  in  Cooke  v.  Booth  (a) ) ;  but,  by 
shewing  the  circumstances  and  situation  of  the  party, 
and  the  estates  and  interest  she  had  at  the  time,  I  am 
enabling  the  House  to  judge  what,  in  legal  construction, 
was  her  meaning.     And,  I  am  not  aware,  that  there  is 
any  legal  authority  to  exclude  the  evidence  of  such  cir- 
cumstances and  situation.     Doe  v.  Calvert  {b)  certainly 
is  not.     That  case  only  decided,  that  a  lease  of  29th 
March  of  tillage  land  from  13th  February  preceding, 
of  pasture  land  from  5th  Aprils  and  of  the  residue  from 
12th  May,  reserving  the  rent  in  Aprils  was  substantially 
a  lease  from  Apil^  and,  therefore,  a  lease  not  in  pos- 

{a)  Cowp.  819.  (^)  ^  EaU^  376. 

session 
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session  but  in  reversion ;  and  the  custom  of  the  coudtry,        1821. 
that  these  were  the  ordinary  periods  of  letting  was  ad- 
mitted without  objection,  and  argued  upon  without  ob- 
jection, but  was  held  not  to  contract  the  power  so  as  to 
warrant  a  lease  before  April.     If  a  man  makes  any  deed 
or  will,  have  I  not  a  right  to  know  what  estate  he  had      JUyltj  J* 
at  the  time  he  made  such  deed  or  will ;  and,  does  not 
the  construction  vary,  in  some  cases,  according  to  the 
estate?     If  I  grant  a  man  an  estate  for  life,  without 
saying  whether  for  his  life  or  mine,  is  not  evidence  ad- 
missible to  shew  what  interest  I  had  in  the  premises  ? 
For,  if  I  was  tenant  in  fee,  he  will  take  an  estate  for 
bis  own  life ;  if  I  was  tenant  in  tail  or  for  life  only,  he 
will  take  for  mine  (a).     If  a  man  bequeath  mc  10,000/. 
^per  cent,  consols.,  it  will  be  a  specific  legacy  if  he  have 
that  stock  at  the  time ;  —  not  specific,  if  he  have  it  noty 
Selwood  V.  Mildmay  {b).     Evidence  is,  therefore,  admis- 
sible in  such  case  to  shew  what  was  the  state  of  his  pro- 
perty at  the  time  he  made  his  will,  and  the  construction 
upon  the  will  is  one  way  or  the  other,  according  to  the 
result.     In  Masters  v.  Masters  (c),  where  a  lady  by  her 
will  gave  5/.  to  each  of  two  hospitals  in  Canterbury^  and 
by  her  codicil  gave  5/.  per  annum  to  "  all  and  every  the 
hospitals,"  the  latter  legacy  would  have  been  void  for 
uncertainty ;  but  it  appearing  (which  must  have  been  by 
extrinsic  evidence)  that  the  testatrix  lived  at  Canterbury 
for  many  years,  and  died  there,  and  that  she  took  no- 
tice by  her  will  of  two  Canterbury   hospitals,  the  ge- 
neral words  "  the  hospitals"  were  limited  and  considered 
as  intended  for  "  all  the  hospitals  in  Canterbury.^^     But 
the  case  to  which  I  wish  to  call  your  Lordships'  par- 
ticular attention  is  Fonnereau  v.  Poyntz  {d).     The  tes- 
tatrix,   there,  gave  to  Mary  Poyntz  the  sum  of  bOOU 


(a)  I  Sbepp.  Touch.  88.  (0  <  ^*  ^^>^»  4ax* 

\b)  Per  M,  R.  1797.  3  Feu  310.     (</)  x  Bro,  C.  C.  47»- 


stock 
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1821*        stock  in  long  annuities;  —  xo  Mary  Haye  the  sum  of 
500/.  stock  in  long  annuities ;  —  to  Miss  «7.  L,  BarbaiM 
the  sum  of  200/.  stock  in  long  annuities ;  the  interest 
thereof  to   accumulate  till  she  attain  21  ;  —  the  sum 
of  100/.    stock   in    long    annuities  to  Miss  H.  Daw- 
BajlejfJ.      soti  in  like  manner; — and  the  residue  of  her  estate 
both  real  and  personal  to  her  two  nephews.      Parol 
evidence    was    given    that    the     testatrix    had    only 
120L  per  annum   long  annuities;    but  Lord   TTiurlam 
doubted  at  first,  whether  he  could  admit  that  evidence 
to  explain  the  words ;  and  he  afterwards  decreed  against 
receiving  it,  because  he  thought  it   would  produce  a 
construction  against  the  direct  and  natural  meaning  of 
the  words.     But,  upon  a  re-hearing,  he  admitted  the 
evidence,  and  acted  upon  it ;  —  and  the  ground  of  his 
decision  was,  that,  upon  the  face  of  the  will  itself,  it  was 
doubtful  whether  the  testatrix  meant  to  give  legacies  of 
l^Oiil.per  annum^  or  only  a  gross  sum  of  1300/. ;  and 
he  considered  the  state  of  the  testatrix's  fortune  appli- 
cable to  the  construction.     The  situation  of  the  fortune 
made  him  conclude,  she  never  could  have  meant  to  give 
in  legacies  ten  times  more  than  she  was  worth ;  and  he 
let  in  the  evidence  not  to  control  a  bequest  which  was 
distinctly  and  accurately  described,  but  because,  upon 
the  whole  context,  it  was  uncertain  whether  she  meant 
so  much  per  annum  or  so  much  as  a  gross  sum.     He 
thought  the  peculiarity  of  the  will  furnished  sufficient 
doubt  to  warrant  the  admission  of  collateral  evidence  to 
explain  it;   and  that  the  statement  of  the  testatrix's 
fortune  was  applicable  to  the  proof  of  that  explanation. 
Lord  Thurlam  decided  that,  therefore,  as  a  case  of  am* 
biguity ;  —  as  a  case,  in  which,  from  the  use  of  the  **  sum 
qf500L  stock"  and  the  "  interest  thereof,"  he  might  let 
in  the  extrinsic  evidence  of  the  circumstances  of  the 
testatrix  to  explain  what  was  her  meaning.     In  noticing 

this 
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this  case  {a)  Lord  Alvanley  says,  Lord  TkurUno^s  only 
doubt  was,  whether  parol  evidence  was  admissible  to 
ascertain  whether  the  testatrix  did  not  mean  capital, 
but  he  had  no  doubt  he  must  know  all  the  cb'cum^ 
stances  of  her  affairs.  Apply  that  case  to  this.  The 
evidence  here  is  not  to  produce  a  construction  against 
the  direct  and  natural  meaning  of  the  words ;  not  to 
control  a  provision  which  was  distinct  and  accurately 
described ;  but  because  there  is  an  ambiguity  upon  the 
&ce  of  the  instrument ;  because  an  indefinite  expression 
is  used  capable  of  being  satisfied  in  more  ways  than 
one :  and  I  look  to  the  state  of  the  property  at  the  time, 
to  the  estate  and  interest  the  settlor  had,  and  the  situ- 
ation in  which  she  stood  with  regard  to  the  property 
she  was  settling,  to  see  whether  that  estate,  or  interest, 
or  situation  would  assist  us  in  judging  what  was  her 
meaning  by  that  indefinite  expression.  And,  then,  the 
case  will  stand  thus:  —  Lady  Louisa  Barbara  Vernon 
being  tenant  for  life  with  power  of  appointment  in  fee 
of  a  very  considerable  estate,  part  of  which  was  then 
out  upon  leases  for  lives  at  small  rents,  payable  partly 
in  money  and  partly  at  her  election  in  fat  capons,  sub- 
ject to  powers  of  re-entry  if  those  rents  should  be  behind 
15  days  and  there  should  be  no  sufficient  distress  upon 
the  premises,  settled  that  estate  with  powers  to  make 
life  leases  of  that  part  of  the  estate  at  the  ancient  rents, 
so  as  those  leases  should  contain  a  power  of  re-entiy 
for  non-payment  of  the  rent  thereby  reserved ;  and  with 
power  to  make  leases  at  rack-rent  of  the  other  parts 
of  the  estate,  so  as  those  leases  should  contain  clauses 
of  re-entry  if  the  rent  were  in  arrear  28  days;  and, 
then,  the  question  is,  whether,  by  requiring  upon  the 
life  leases  generally  "  a  power  of  re-entry,"  she  re- 
quired more  than  that  description  of  power  which  the 
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BaykjJ. 
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{a)  3  Fes.  3ae. 
Q  q 
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1821.  then  life  leases  had.  She  must  be  taken  to  have  knoim 
what  that  power  was;  and  had  she  been  dissatisfied 
with  it,  or  required  any  alteration,  can  it  be  supposed 
she  would  have  contented  herself  Mith  the  indefinite 
expression  "  a  power  of  re-entry?'  When  she  ispro- 

Bi^i^J.  vidingfor  the  rack-rent  leases,  where  the  right  of  dis- 
tress is  much  more  important,  she  gives  the  tenant  88 
days ;  and,  can  it  be  believed,  that  she  intended  to  be 
less  indulgent  where  the  rent  bore  scarcely  any  rdotion 
to  the  value  of  the  property?  I  cannot  believe  she  did; 
and  for  these  reasons,  because  the  settlor  has  not  said 
what  particular  species  of  power  she  required,  and  this 
is  a  reasonable  power,  and  the  very  power  in  force  upon 
this  estate  at  the  time  this  settlement  was  made.  I  sub- 
mit to  your  Lordships,  that  this  lease  was  warranted 
by  the  power,  and  that  the  judgment  of  the  King's 
Bench  ought  to  be  affirmed* 

ffifod  B.  Wood  B.    My  Lords,  - —  In  answer  to  the  ^estioa 

proposed  by  your  Lordships,  which  is, — "  Whether  hav- 
ing due  regard  to  the  true  intent  and  meaning  of  the 
indenture  of  the  2d  Juli/f  1757,  according  to  the  legal 
construction  of  the  indenture,  as  stated  in  the  special 
verdict,  and  having  also  due  regard  to  the  legal  efiect 
of  all  the  facts  and  circumstances  found  by  the  special 
verdict,  the  demise  of  the  5th  December  1803,  as  the 
same  is  stated  in  the  special  verdict,  is  for  any  and  what 
reasons  invalid  ?"  —  I  am  of  opinion  that  the  power  coiv- 
tained  in  the  marriage  settlement  is  well  executed. 

That  power  applies  to  lands  ^*  leased  for  lives  or  for 
years  determinable  on  lives,  to  any  person  or  persons  in 
possession  or  reversion ;"  and  one  of  the  conditions  of 
such  letting  is  in  these  words,  ^^  and  so  as  there  be 
contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved.'^ 
There  is  another  power  of  re-entry  which  applies  to 

leases 
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leases  for  years  absolute,  not  exceeding  21  years,  to        1821. 

take  effect  in  possession,  and  to  be  made  at  as  beneficial 

yearly  rent  as  was  then  paid,  or  the  most  improved 

rent  without  fine  or  forcgift ;  and  there  it  is  provided, 

that  there  be  contained  a  clause  of  re-entry,  in  case  the 

rent  or  rents  thereupon  to  be  reserved  be  behind  or       iToof/S* 

unpaid  by  the  space  of  28  days  after  the  time  appointed 

£:>r  payment. 

The  lease  in  question  is  under  the  first  power,  which  ' 
provides  re-entry  on  non-payment  of  the  rent  generally, 
without  prescribing  any  time  of  re-entry  at  all,  or  any 
special  terms  whatsoever.  The  proviso  in  the  lease  in 
question  is,  —  if  the  yearly  rent  of  2/.,  or  any  of  the 
duties,  services,  reservations,  and  payments  thereby  re- 
served shall  be  behind,  unpaid,  or  undone  in  part  or  in 
all,  by  the  space  of  fifteen  days  after  any  of  the  times 
of  payment  or  performance,  and  no  sufficient  distress 
or  distresses  can  be  had  or  taken  whereby  the  same  and 
all  arrearages  may  be  raised.  Jt  is  contended  on  the 
part  of  the  Defendant  in  error,  that  this  proviso  of  re- 
entry in  the  lease  is  not  such  a  one  as  is  required  by  the 
settlement,  inasmuch  as  it  has  limited  a  time  for  re- 
entry, which  the  power  has  not ;  and,  inasmuch  as  it  is 
dogged  with  a  condition,  that  there  be  no  sufficient  dis- 
tress, which  the  settlement  does  not  mention. 

The  clause  requires  no  more  than  a  power  of  re-entry 
for  non-payment  of  rent,  giving  it  no  qualification  or 
modification  at  all.  There  is  a  clause  of  re-entry,  and 
that  is  a  literal  compliance.  But  though  the  power  is 
general,  I  admit  it  must  be  executed,  not  in  a  fraudulent 
or  illusory  manner,  but  in  a  reasonable  manner;  such 
as  the  law  will  deem  reasonable.  In  the  clause  of  re<> 
entry  for  the  rack-rent,  the  time  is  lunited,  viz.  28  days. 
I  admit  that  cannot  be  departed  from.  Why  was  no 
time  limited  in  this  ?  Because  the  settlement  meant  to 
leave  it  to  the  discretion  of  the  tenant  for  lif^  to  insert 
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such  a  reasonable  power  of  re-^ntry  as  might  secure  thd 
rent  to  the  reversioner.  The  object  of  re-entry  is 
merely  to  secure  the  rent,  and  has  been  always  so  con- 
sidered in  law  and  equity ;  and  when  I  see  that  object 
is  secured  reasonably  and  fairly,  and  we  arc  not  tied 
down  to  any  specific  terms,  I  think  the  power  is  well 
executed,  being  according  to  the  intention  of  the  parties. 
I  think  we  ought  to  consider  the  deeds  and  acts,  id 
res  magis  valeat  quam  pereat.  In  Cother  v.  Merrick  [a) 
in  the  Exchequer,  on  a  special  verdict,  the  question  was, 
whether  the  lease  was  a  good  lease  within  the  statute 
32  H.  8.  c.  28.  That  statute  is  to  enable  tenants  in 
tail  to  make  leases  to  bind,  as  if  they  were  tenants  in  fee 
simple.  The  second  section  is,  provided  such  leases  be 
not  for  more  than  21  years,  and  provided  that  upon 
every  such  lease,  there  be  reserved  payable  to  the  lessors, 
their  heirs  ana  successors,  to  whom  the  said  lands 
should  have  come  after  the  deaths  of  the  lessors,  if  no  such 
lease  had  been  thereof  made,  and  to  whom  tlie  reversion 
thereof  shall  appertain,  according  to  their  estates  and 
interest,  so  much  yearly  ferm  or  rent,  or  more,  as  had 
been  accustomably  paid.  The  lease  was  made  reserving 
the  rent  to  the  heirs  and  assigns  of  the  lessor,  who  were 
not  the  heirs  in  tail  entitled  to  the  rent,  yet  it  was  held 
a  good  lease.  /////  B.  says,  "  In  the  exposition  of 
statutes,  the  judges  must  make  such  a  construction  as  to 
advance,  and  not  to  frustrate  the  intention  of  the  makers." 
Parker  B.  says,  "  It  is  the  office  of  a  judge  to  preserve 
and  not  to  destroy  an  estate."  In  this  case  the  judges 
gave  their  rational  construction  to  the  lease,  which  gave 
it  effect.  So,  here,  in  this  case  before  your  Lordships, 
I  conceive  we  ought  to  do  the  same,  taking  the  true 
interpretation  of  the  power  to  be  to  leave  the  mode  of 
re-entry  to  the  direction  of  the  lesson     Has  that  been 
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fairly  and  bond  Jide  and  reasonably  executed  ?  Is  the 
period  of  15  days  a  reasonable  time  to  allow  for  re- 
entry ?  In  the  case  of  rack-rent,  28  days  is  expressly 
given ;  if  the  parties  have  thought  that  a  reasonable  timcy 
surely,  the  15  days  must  be;  it  is  the  usual  time  as 
found  by  tlie  jury;  the  law  will  judge  what  is  a  reason- 
able time. 

The  last  objection,  which  was  mostly,  if  not  entirely, 
relied  on,  was  the  clogging  the  right  of  re  entry  with 
the  condition  of  there  being  no  sufficient  distress.  Is 
that  reasonable,  with  reference  to  the  law,  as  it  stood, 
when  the  lease  was  made  ?  I  conceive  it  is.  The  2d 
Jvly^  1757,  was  the  date  of  the  deed  of  settlement, 
which  gives  the  power  of  leasing,  and  which  was  subse- 
queut  to  the  statute  of  the  4  Geo.  2.  c.  28.,  which  was 
in  the  year  1731,  which  regulates  the  powers  of  re-entry 
for  the  non-payment  of  rent.  Before  the  making  of 
this  statute,  the  carrying  into  execution  a  power  of  re- 
entry was  attended  with  great  difficulty  and  nicety. 
There  must  have  been  a  demand  of  the  rent  upon  the 
land;  if  there  were  a  house,  it  must  have  been  demanded 
at  the  fore  door ;  and  it  must  have  been  demanded  at  a 
convenient  time  before  the  sun-setting  of  the  last  day  of 
payment,  so  as  that  money  might  be  numbered  and 
received.  The  landlord  then  had  to  make  an  actual 
entry  and  bring  an  ejectment.  If  all  these  circumstances 
were  not  critically  and  exactly  performeil,  he  lost  the 
right  of  re-entry  for  that  time,  and  was  forced  to  wait 
till  other  rent  occurred ;  and  then  had  to  make  fresh 
demand  and  re-entry  for  the  subsequent  rent.  IF  he  had 
complied  with  these  formalities,  and  brought  his  eject- 
ment, it  was  the  uniform  practice  of  a  court  of  equity 
to  relieve  against  a  forfeiture  upon  payment  of  the  rent 
and  costs,  considering  the  clause  of  re-entry  as  a  mere 
security  for  payment  of  rent.  What  is  the  alteration 
made  by  the  statute  ?     It  has  dispensed  with  the  form- 
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alitiefi  attending  re-entries  at   the  common  law,  and 
said  that  when  the  landlord  has  a  right  to  re-enter,  and 
V.  half  a  year's  rent  is  in  arrear,  he  shall  and  may  at  once 

DoE^dem.  bring  his  ejectment,  and  recover  possession,  provided 
,.„.^  '  there  is  no  sufficient  distress  to  be  found  on  the  premises 
JfoodB.  to  countervail  the  arrears  then  due.  The  tenant,  also^ 
may  pay  or  tender  the  rent  and  costs  to  the  landlord  or 
his  attorney,  or  pay  the  same  into  court  before  trial, 
and  all  proceedings  shall  cease.  The  policy  of  this  lair 
is  to  prevent  forfeiture  for  non-payment  of  rent,  and  to 
facilitate  the  landlord's  remedy  for  the  recovery  of  it: 
and,  at  the  same  time,  the  l^slature  has  thought  it 
right  to  impose  this  condition :  — you  shall  not  gcct  the 
tenant  if  there  be  a  sufficient  distress  to  secure  the  rent; 
you  may  have  an  action  or  a  distress  as  soon  as  the 
rent  is  due,  without  waiting  fifteen  dap.  It  is  said, 
<*  still  the  statute  leaves  the  common  law  remedy  open 
to  a  landlord,  if  he  will  comply  with  the  formalities  of 
demand  at  the  last  hour  of  the  day,  and  make  re-entry; 
and,  in  that  case,  the  necessity  of  distress  is  not  imposed 
on  him.'*  What  then  ?  Why  the  tenant  will  be  re- 
lieved against  the  forfeiture  in  a  court  of  equity;  yet  it 
does  not  seem  clear,  even  in  that  case,,  that  the  statute 
does  not  shut  the  door  against  proceedings  by  re-entry 
at  the  common  law ;  but,  Upon  that,  I  do  not  found  my 
opinion.  The  words  of  the  statute  are,  "  that  the 
landlord  shall  and  may  bring  ejectment;"  and  skaBvi 
imperative.  Under  the  statute  of  8  &  9  fT.  3.  r.  1 1.— 
An  act  for  the  better  preventing  frivolous  and  vexatious 
suits  in  actions  for  penalties  for  non-performance  of 
covenants,  —  the  plaintiffmoy  assign  as  many  breaches  as 
he  shall  think  fit.  It  was  at  first  contended  that  the 
statute  was  not  compulsory  on  the  plaintiff  to  assign 
breaches ;  for,  that  the  statute  was  made  for  his  benefit, 
and  therefore  he  might  waive  it,  and  leave  the  defend- 
ant  to  his  remedy  in  equity :  but  all  the  courts  in  fffaf- 
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mimter  Hall  held  it  to  be  compulsory  on  die  plaintiff  to 
assign  breaches  and  assess  damages,  and  the  defendant 
shall  not  be  put  to  seek  relief  in  equity.      This  is  the 
fair  construction  to  be  put  on  the  statute  of  the  4th 
Geo.  2.,    where  the  words  are  stronger,  being  **  shall 
and  may ;"  and,  upon  the  same  principle,  if  this  be  the 
true  construction  of  the  statute,  and  there  is  no  decision 
to  the  contrary,  then  there  is  an  end  of  the  questiotv; 
for  the  lease  will  then  have  expressed  no  more  than  that 
condition  which  the  statute  requires.     It  might  not  be 
necessary  to  express  the  condition,  because  the  law  im- 
poses it.    But  I  will  suppose  it  to  be  left  open  to  the 
landlord  to  proceed  in  tlie  old  way,  as  before  the  statute, 
and  a  reasonable  clause  of  re-entry  is  all  that  the  power 
required;    can   the    adoption  of  the  same  condition 
which  the  legislature  has  adopted  in  similar  cases,  be 
considered  as  unreasonable?    The  case  tjfCoxe  v.  Day  (a) 
has  been  cited  as  an  autliority  of  the  Court  of  King'» 
Bench,  that  the  inserting  a  condition  of  re-entry  in  a 
lease  made  under  a  power  in  these  words,  ^^  in  case  no 
sufficient  distress  can  be  taken  on  the  premises,"  they 
not  being  in  the  power,  was  not  a  good  execution  of 
that  power.     I  doubt  very  much  the  propriety  of  tliat 
decision ;  but,  be  that  case  as  it  maj,  it  is  different  in 
one  material  feature  from  the  present  case.     The  re- 
entry required  was  for  non-paym^tit  of  the  rent  reserved 
by  the  space  of  twenty^ne  days ;  so  that  there  was  a 
specification  of  a  particular  mode^  and  thcrtfore  it, 
perhaps,  might  be  inferred  no  other  qualification  would 
be  warranted.      Here  no  time  is  limited :  a  power  of 
re*entry  generally  is  all  that  is  required ;  and,  therefore, 
I  think  reasonable  qualifications  may  be  made. 

In  this  present  case,  which  was  only  a  few  years  after- 
wards, the  same  court  thought  this  power  well  executed. 
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They  must  have  thought  their  former  decision  was 
wrong,  or  that  this  case  was  distinguishable  from  it: 
Lord  EUenboraugh  and  Mr.  Justice  Bayley  sat  upon 
both  those  cases.  But,  whatever  may  be  the  oonstructi<ui 
upon  the  statute  of  the  4  Geo.  2.,  I  do  not  rest  my 
opinion  upon  that.  My  opinion  is  founded  upon  thi% 
that  the  power  of  leasing  leaves  it  to  the  discretion  of 
the  lessor  to  make  a  reasonable  lease;  and  that  the 
power  of  re-entry,  which  is  contained  in  this  leasee  is 
a  reasonable  one ;  and,  therefore^  I  think  that  the  lease 
is  not  invalid. 


GraUm  K  Graham  B.  In  answer  to  the  question  proposed  by 
your  Lordships,  I  have  to  submit,  that,  in  my  c^inion^ 
the  demise  of  the  5th  September  1803,  is  valid;  and  as 
so  much  difierencc  of  opinion  appears  to  exist  on  the 
subject,  I  feel  it  incumbent  on  me  to  offer  to  your  Lord- 
ships the  reasons  which  have  led  me  to  the  formation  of 
mine. 

My  Lords,  the  question  arises  out  of  the  settlement 
of  Louisa  Barbara  Mansel  (made  on  her  marriage  with 
George  Venables  Vemouj  afterwards  Lord  Vernon^)  of 
the  20th  July  1757,  to  the  uses  of  the  parties,  and  issue 
of  the  marriage,  and  finally  to  the  use  of  her  appoint- 
ment by  will,  and  in  default  of  such,  to  her  right  heirs. 
Lady  Vernon^  by  her  will  of  the  5th  August  1803,  gave 
the  lands  demised  to  her  by  her  father,  Lord  Mansdj 
and  included  in  that  settlement,  subject  to  her  husband, 
Lord  Vemon\  life  estate,  to  Thomas  Lord  Clarendon 
for  life,  (who  is  since  dead,)  remainder  to  William 
Augustus  Henry  ViUiers  Mansel  in  fee,  under  whom  the 
lessors  of  the  defendant  in  error  claim. 

Lady  Vernon  died  in  1786,  and  Lord  Clarendon  and 
Lord  Vernon  before  the  day  of  the  demise.  Tie  proviso  in 
the  settlement  which  raises  the  question,  is  this,  <^  That 
it  shall  be  lawful  for  George  Lord  Vernon^  and  Lady 
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VfrnoTij  from  time  to  time  during  their  respective  lives,        1821. 

when  in  possession,  or  entitled  to  the  rents  and  profits 

of  the  lands  so  limited,  to  demise  on  lease  such  parts  of 

the  lands  as  now  are  leased  for  life  or  lives,  or  for  years 

determinable  on  the  dropping  of  a  life  or  Jives,  to  any 

person  or  persons  in  possession  or  reversion,  for  one,     Graham  B^ 

two,  or  three  lives,  or  for  any  number  of  years  deter« 

minable  on  the  dropping  of  one,  two,  or  three  lives,  so 

as  there  be  not  any  greater  estate  or  interest  subsisting 

at  one  time,  than  what  will  determine  on  the  dropping 

of  three  lives,  and  so  as  on  every  such  lease  there  be 

reserved  the  ancient  and  accustomed  yearly  renty  dtUies  and. 

services^  or  more^  or  as  great  as  now  are,  or  at  any  time 

were  reserved,  or  a  just  proportion,  (except  heriots, 

which  may  be  varied,  altered,  or  compomided  for,  at 

the  will  of  Lord  and  Lady  Vernon^)  such  rents,  dutiesji 

and  services  to  go  along  with  the  reversion,  or  remain^ 

der  of  the  premises  expectant  on  the  determination  of 

such  leases ;  ^*  and  so  as  there  be  contained  in  every 

such  lease  a  power  of  re-entry  for  non-payment  of  the 

rent  thereby  to  be  reserved."     There  is,  then,  the  usual 

power  of  leasing  the  other  parts  of  the  lands,  for  years 

not  exceeding  21 ;  <^  so  as  there  be  contained  a  clause 

of  re-entry  in  case  the  rents  be  behind,  and  unpaid,  by 

the  space  of  28  days  after  the  times  appointed  for  pay-* 

ment   thereof."      Thirdly,   a  power  of  leasing  mines 

guarded  only  by  the  usual  covenants. 

On  the  5th  of  September  1803,  Lord  Vetmon^  then 
tenant  for  hfe,  executed  the  lease  in  question.  It  con- 
tains, after  the  usual  reservation,  a  covenant  for  the 
lessees  to  pay  yearly  at  Michaelmas^  and  Ijady^^y^  the 
yearly  rent  of  2/.,  and  the  said  duties,  heriots,  &c.; 
there  are  other  reservations,  such  as  a  pair  of  fat  capons, 
or  l5.  6^.  at  the  election  of  the  person  entitled  to  the 
rent,  a  heriot  of  405.  and  also  doing  suit  of  mill  at  the 
mill  of  Lord  Vernon^  pr  other  person  entitled  to  the 
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1891.  inheritance.  All  these  directions  are  strictly  obaenpad 
in  the  lease,  yet  how  the  penner  of  the  lease  was  enabled 
to  be  correct  in  those  reserrations,  but  by  the  aid  of  iim 
then  subsisting,  or  former  leases,  I  cannot  readily  con* 
ceive.  But  it  seems  he  is  mistaken,  though  with  the 
OraAamB*  same  guides,  in  the  clause  of  reentry  for  non*pi^ 
ment  of  r^it ;  for  it  is  said  he  has  unwarrantably,  and 
without  authority  or  power,  given  1 5  days'  respite^  and 
annexed  a  qualification  that  no  sufficient  distress  can  or 
may  be  had  on  the  premises,  whereby  the  arrearages  of 
this  Ik  hal&jreariy  rent  may  be  fully  raised^  lerriedf  and 
paid. 

And  the  question  is,  whether  this  lease  with  a  clause 
of  re-^try  so  qualified,  is  a  proper  and  valid  ax^cutioa 
of  the  power  created  by  the  settlemoit  ?  Whether  it 
be  so  or  not,  must  depend  on  these  oonsiderationsy  iriii 
whether  it  is  substantially  conformable  to  the  intentioQ 
of  the  creator  of  the  power,  suitable  and  adequate  to  its 
'  object  and  purpose ;  and  not  injurious  or  inconvenient 
to  the  person  next  in  remainder  or  succession. 

I  will  not  trouble  your  Lordships  with  cases^  to  shew 
that  powers  of  this  kind  should  receive  a  liberal  con* 
struction.  I  ask  only  the  construction  of  plain  com- 
mon  sense:  but,  as  these  powers  pervade  the  settle- 
ments of  all  the  great  and  potent  families  c{  the  king- 
dom, it  is  important  that  the  execution  of  them  should 
not  be  avoided  on  slight  or  immaterial  departures,  even 
firom  a  prescribed  form,  still  less  where  no  specific  form, 
but  a  general  direction  is  given.  A  prudent  &ther, 
tenant  for  life,  with  such  a  power,  makes  his  leases  with 
the  fairest  intention;  he  provides  for  his  wife  and 
younger  children  by  his  savings  and  perscHxal  estate; 
his  eldest  son  succeeds  him,  and,  upon  an  objection  of 
this  kind,  avoids  his  leases,  and  the  personal  estate  of 
the  father  ia  exhausted  to  indemnify  the  lessees.  This 
consideration   would,    I  may  presume^  diqpose  your 
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IxifdsfaipL?  not  to  be  rigid  in  the  constraction  of  the       1821. 
execution  of  these  powers,  but  to  give  effect  to  them 
when;  they  are  fairly  and  honestly  execated,  and  without 
injury,  or  sei^sible  inconvenience  to  the  remainder-man. 
What,  the^  did  the  maker  of  this  power  mean  by 
the  words  ^  so  as  there  be  contained  in  every  such  lease    Orabtm  B« 
a  power  of  re-mtry  for  non<-payment  of  the  rent  ?"  The 
maker  does  not  say  what  power, —*  he  prescribes  no 
form  of  the  clansr-e.     What  is  it,  but  a  general  direction 
to  insert  a  clause  of  re-entry  because  of  non-payment  of 
rent,  that  is,  whei'e  the  rent  is  not  duly  paid?  This 
general  direction  w&s  never  intended  to  be  inserted  ver- 
bally in  the  future  k^e ;  it  left  the  verbal  exposition 
and  specific  form  of  the  clause  to  further  care  and  pro* 
vision ;  no  conveyancer  would  think  of  transcribing  the 
terms  of  this  general  direction.     Besides,  *^  a  power  of 
re-entry"  for  non-payment  of  rent  necessarily  implies  a 
selection  of  one  out  of  several.    It  might  be  a  power  of 
re-entry  at  common  law,  or  under  the  statute^  or,  what 
is  likeliest  of  all,  a  power  such  as  had  been  inserted  in 
all  former  leases  of  the  same  subject,  and  in  the  very 
lease  which  was  surrendered  to  make  way  for  the  pre- 
sent    I  repeat  it,  therefore,  that  this  general  direction 
necessarily  calls  for  the  exercise  of  judgment  in  pre- 
paring the  clause.     I  speak  not  of  a  definitive  judg^ 
ment,  that  must  ultimately  rest  with  a  court  of  law,  or 
equity ;  but  of  a  judgment  of  the  person  who  executes 
the  power,  or  his  conveyancer,  as  to  what  power  is 
meant;  the  answer  to  which,  to  me^  appears  obvious, 
clear,  and  necessary,  -—  a  power  fit,  suited,  and  adequate 
to  the  occasion.     Then,  what  is  the  object  and  occa- 
sion ?  The  coercive  means  of  enforcing  the  pajrment  of 
rent :  for  my  error,  if  it  be  an  error,  is  this,  that  clauses 
of  re-entry  are  intended  for  that  purpose  only,  and  that 
courts  of  equity  would,  at  no  time,  suffer  them  to  be 
iised  for  any  other  purpose ;  and  that,  if  the  clause  of 
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re-entry  in  this  lease  had  been  unqualified,  as  it  is  con^ 
tended  it  ought  to  have  been,  a  court  of  equity  would 
have  enjoined  the  landlord,  on  payment  of  the  rent  in 
arrear,  and  costs;  so  that  the  remainder-man   would 
not  have  been  at  all  the  better  for  the  unquAlified  dause. 
Looking,  therefore^  at  this  general  direction  as  referring 
to  the  exercise  of  some  judgment  or  discretion  to  be 
used  in  the  formal  execution  of  this  pover,  let  me  oon« 
jBider  in  what  manner  a  tenant  for  life  most  anxious  to 
execute  it  with  scrupulous  fidelity,  would  act    He 
would  consult  his  man  of  the  law.     This  lawyer  reada 
this  general  direction,  he  finds  he  must  look  into  former 
or  subsisting  leases,  to  know,  first,  what  lands  were 
formerly  letten  for  leases ;  secondly,  what  the  rents  were 
before,  and  at  the  then  moment;  thirdly,  what  heriots 
had  been  heretofore  reserved,  what  duties,  what  other 
reservations  were  to  be  made  and  secured.     Could  he 
forbear,  or  would  he  be  bound  to  forbear  to  look  into 
the  clause  for  non-payment  of  these  nominal  rents? 
Were  he  so  bound,  I  should  much  regret  that  the  law 
had  eiBtablished  a  rule  which  excluded  the  very  best 
information  he  could  obtain.     But  suppose  that  he  must 
shut  his  eyes  to  those  clauses  in  former  leases  and  in 
the  very  subsisting  lease  of  the  same  lands,  he  must,  in 
the  first  instance,  consider  what  is  a  fit  and  proper  clause 
for  the  purpose.     He  would  naturally  say,   I  cannot 
pen  this  clause  in  the  language  of  the  settlement;  and, 
if  I  make  it  without  any  qualification  by  a  more  obvious 
and  easy  means  of  obtaining  the  rent,  I  make  it  a  re- 
entry at  common  law,  with  all  the  inconveniences  at- 
tending it,  and  its  ultimate  control  in  a  court  of  eqm*^. 
He  would,  therefore,  conclude  that  he  had  better  take 
the  statute  of  the  4th  Geo.  2d.  c.  2.  for  his  guid^  and 
pen  the  clause  in  the  manner  which  that  statute  seems 
to  have  pointed  out,  on  a  view  of  the  law  and  equity 
applicable  to  that  subject.    I  caimot  be  supposed  to 
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tiiean  that  this  first  exercise  6f  judgment  in  preparing 
a  proper  clause  could  ultimately  weigh,  if,  in  the  exe- 
cution of  the  power,  the  lawyer  had  misconstrued  its 
meaning  and  the  intention  of  the  maker ;  nor  can  I  be 
supposed  to  mean  that  the  validity  of  the  execution  of 
the  power  could  properly  be  left  to  a  jury ;  —  the  decision    Cratam  B. 
on  that  point  could  only  be  by  a  court  of  law  or  equity. 
I  have  said  that  the  clauses  for  re-entry  in  the  former 
and  subsisting  leases  were  a  proper  guide  to  ^the  ex- 
ercise of  discretion  in  preparing  those  clauses;  but  I 
say  it,  subject  to  the  doubt  which  some  may  entertain ; 
and,  if  I  am  not  allowed  to  use  that  evidence,  I  do  not 
feel  that  the  argument  in  support  of  my  view  of  this 
question  is  much  impaired ;  though,  with  that  evidence, 
the  point  is  decided.     But  I  take  this  to  be  a  case  very 
different  from  Coote  v.  Booths  which  I  know  has  been 
over-ruled  by  many  subsequent  approved  decisions.     In 
that  case  the  Court  of  King's  Bench  were  called  upon 
to  put  a  construction  on  a  written  and  explicit  covenant 
of  no  ambiguity,  or  if  any,  of  a  patent  ambiguity ;  it 
was  a  covenant  to  grant  a  new  lease,  on  the  dropping  of 
one  of  three  lives,  for  the  lives  of  the  two  remaining 
and  the  third  life  under  the  same  rents  and  covenants. 
But  this  is  not  a  question  on  the  language  of  a  written 
instrument ;  it  is  impossible  to  contend,  that  it  should 
be  literally  transcribed  into  the  clause;  it  must  have 
some  modification :  and,  if  you  admit  any,  you  admit 
the  exercise  of  common  sense  and  the  consideration  of 
the  fitness  and  propriety  of  the  power;  and,   to  my 
apprehension,  you  admit  eriquiiy  as  to  what  clause  of 
re-entry  the  settlor  meant.     She  has  bid  you  look  to 
former  leases  as  to  the  lands  so  usually  lettcn,  the  usual 
rents,  heriots,  services,  and  covenants  for  their  recovery, 
and  for  doing  suit  at  the  mill ;  has  she  not,  therefore, 
bid  you  look  for  what  was  the  usual  and  proper  clause 
of  re-entry  for  non-payment  of  those  nominal  rents? 
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This  extrinsic  evidence  is  not  resorted  to  for  the  pur- 
pose of  explaining  the  written  and  unfolded  language 
of  an  instrument,  but  as  a  guide  how  to  unfold^  and 
prepare  a  future  instrument  under  a  general  direction, 
to  observe  in  all  particulars  what  had  theretofore  been 
Qr^iffm  BL  done.  That  is  the  substance  of  all  the  restrictions ;  -— 
'*  do,  as  has  been  done  heretofore."  But  I  do  not  wish 
to  involve  the  case  in  this  discussion ;  though,  fiur  my 
own  part^  I  think,  the  facts  found  by  this  special  verdict 
and  rightly  admitted  in  evidence  decide  the  question. 

As  to  the  question  arising  on  the  assumption,  that 
the  giver  of  the  power  meant  that  the  clause  of  re-entry 
should  be  simple  and  absolute,  it  is  said,  with  great 
impression  on  many,  that  there  is  a  manifest  distino- 
tion  between  a  simple  power  of  re-entry,  and  a  power 
clewed,  as  it  is  said,  with  a  condition  or  troublesome 
qualification ;  but  the  question  is  not  on  a  di&rence  in 
terms,  but  on  a  difference  in  substance  and  efiect;  a 
difference  which  may  sensibly  injure  the  remainder- 
roan  ;  not  on  a  difference  which  leaves  him  efiectuaUy 
in  the  same  situation,   or,  as  I  think,  in  a  situation 
which  may  be  proved  to  be  better.     To  judge  of  thii^ 
let  me  suppose^  that  a  clause,  such  as  has  been  sug- 
gested, had  been  inserted  in  the  present  lease ;  —  hov 
would  it  have  availed  the  remainder-man?  He  must 
have  begun  by  a  demand  of  his  rent  of  12.  at  proper 
time  and  place.     It  is  hardly  necessary  to  quote  Co* 
XML  (a)  to  shew  with  what  punctilious  and  expensive 
accuracy  this  must  be  done;  the  preamble  of  4th  Geo.  2. 
sufficiently  shews  how  much  those  niceties  were  felt  as 
i  mpediments.     He  must  then,  with  as  much  trouble  and 
expense  serve  his  ejectment,  and  for  a  rent  arrear  of  11^ 
and  he  is  immediately  met,  first,  by  the  disgrace  of  such 
a  proceeding,  and  then  by  a  bill  in  equity,  with  a  ten- 
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der  of  his  1/.  and  costs.  I  may  presume^  that  it  was 
the  knowledge  and  prevalence  of  this  equity)  that  gave 
occasion  to  the  statute  4th  Geo.  2d.  which  empowered 
the  courts  of  law  to  exercise  the  equitable  jurisdiction, 
and  provided)  on  the  one  hand,  an  easier  remedy  for 
the  landlord  to  enforce  the  payment  of  his  rent ;  and, 
to  the  tenant,  a  more  prompt  and  less  expensive  relief, 
when  powers  of  re-entry  were  abused.  I  do  not  con- 
tend, that  this  statute  has  takea  from  the  landlord  his 
right  of  reserving  to  himself  a  power  of  re-entry  abso- 
lute; but,  it  excludes  him  from  all  benefit  under  the 
statute,  if  he  does  not  pursue  the  steps  which  it  points 
out;  and,  when  a  question  arises,  as  here,  of  a  fit  and 
proper  power  of  re-entry  for  non-payment  of  rent,  what 
better  guide  presents  itself  for  the  judgment  of  a  man, 
who  is  to  prepare  the  clause,  than  the  directions  of  a 
statute  framed  on  the  view  of  all  the  legal  rights  of  the 
landlord,  and  the  equitable  relief  of  the  tenant  ?  And, 
we  may  remember,  that,  when  this  power  was  created, 
the  statute  of  4  Geo.  2.  had  passed  many  years,  and  its 
operation  was  known  and  prevalent. 

My  Lords,  I  have  said,  that  the  giver  of  this  power 
meant  by  the  words  used,  a  power  fit,  and  suited,  and 
adequate  to  the  occasion;  that  is,  to  its  proper  and 
allowable  use,  the  security  and  enforcement  of  the  pay- 
ment of  the  rent :  and,  I  take  it  for  a  clear  principle  of 
equity,  that  the  landlord  shall  use  it  for  no  other  pur- 
pose. But,  two  inconveniencies  are  pointed  out,  as 
afiecting  the  remainder-man ;  first,  that  of  proving  that 
there  was  no  sufficient  distress  on  the  premises;  se- 
condly, the  delay  and  expense  of  a  replevin.  The  first 
is  applied  to  an  estate  for  lives,  where  the  rent  is  merely 
nominal  and  intended  only  to  preserve  the  relation  of 
landlord  and  tenant  and  the  right  to  future  fines.  It  is 
almost  impossible  to  suppose  property  of  that  kind  so 
dismantled  as  that  the  landlord  should  be  put  to  any 
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1821.  difficulty  to  find  a  cow,  or  horfie,  or  piece  of  fumitaife 
to  pay  a  rent  of  1/. :  and,  with  respect  to  the  second 
difficulty,  the  same  may  be  said  of  the  improbability  of 
any  replevin  for  so  small  a  rent.  But,  the  best  answer 
is,  that,  if  the  clause  of  re-entry  stand  ever  so  absolute, 
Omhdm  B,  the  tenant,  though  he  would  not  be  heard  in  equity  to 
say  that  there  was  a  sufficient  distress  on  the  prenuses, 
could  stay  the  procedings  at  law  on  payment  of  the  rent 
and  costs ;  for,  I  take  it,  that  it  was  always  and  ori- 
ginally in  the  jurisdiction  of  a  court  of  equity  to  relieve 
against  clauses  of  re-entry  for  non-payment  of  rent, 
where  the  tenant  was  ready  to  pay  the  rent,  or  to  give 
better  security,  if  required,  for  the  punctual  payment  of 
it ;  whatever  doubts  the  courts  of  equity  might  entertmn 
of  clauses  of  re-entry  for  breaches  of  other  covenants^ 
where  it  might  not  be  so  easy  to  place  the  landlord  in 
that  situation  with  regard  to  his  property,  which  he  had 
a  right,  by  all  means,  to  secure  to  himself. 

My  Lords,  with  respect  to  the  cases  cited,  I  shall 
confine  myself  to  a  very  few  observations  on  only  two, 
—  those  of  Coxe  v.  Day  and  Hotley  v.  Scot.  With  re- 
spect to  the  former,  I  am  reported  to  have  expressed 
myself  too  strongly  by  saying,  that  it  was  contrary  to 
law  and  common  sense;  and  those  expressions  have 
been  justly  animadverted  on  by  one  of  my  learned 
Brethren.  I  do  not  recollect  to  have  used  such  expres- 
sions, as  applied  to  that  case;  but,  if  in  the  warmth  of 
argument,  any  such  expressions  did  escape  me^  I  have 
only  to  regret  that  I  have  been  so  faithfully  reported. 
This,  however,  I  may  say,  that,  from  my  manner  of 
introducing  my  own  opinion,  I  could  not  fairly  be  under- 
stood to  mean  an  attack  on  that  authority  so  unbe- 
coming. I  certainly  mentioned  that  case  as  standing  in 
the  way  of  the  present  decision,  and  opposed  to  it  the 
contrary  decision  of  Hotley  v.  Scot^  that,  in  that  equi- 
poise of  authorities,  I  might  more  fiurly  exercise  my 
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own  judgment ;  and  I  said  upon  that  occasion,  what  I  1821. 
now  repeat  that,  notwithstanding  the  imperfect  printed 
report  of  Hotley.  v.  Scot^  it  is  impossible  to  read 
Mr.  Suilef^s  note,  (whatever  may  be  said  of  his  then 
youth  and  inexperience,)  and  not  to  see,  that  the  point 
of  the  effect  of  a  qualification  similar  to  the  present  was  Graham  B. 
distinctly  made,  argued  upon,  and  over-ruled ;  —  Lord 
Mansfield  saying,  as  I  apprehend,  with  perfect  accuracy 
and  truth,  that  the  clause  was  a  reasonable  one  and 
conformable  to  the  statute  of  Geo.  2. ;  and  that  clauses 
of  re-entry  for  non-payment  of  rent  were,  in  equity,  con- 
sidered only  as  the  means  of  enforcing  the  payment  of  it. 
But,  perhaps,  your  Lordships  may  think  the  case  of  Coxe 
V.  Day  distinguishable  from  the  present.  The  observa- 
tion of  my  learned  Brother,  who  first  delivered  his  opi- 
nibn,  is  material;  and,  in  that  case,  there  was  no  reference, 
nor  necessity  of  reference,  to  former  leases,  as  to  what 
lands  should  be  letten,  what  ancient  rents,  what  heriots, 
suits^  duties,  or  services  should  be  secured.  It  was  a 
power  to  lease  any  of  the  lands,  with  the  single  qualifi- 
cation, that  the  leases  should  reserve  the  best  and  most 
improved  rents. 

The  decision  of  the  Court  of  King^s  Bench  in  tlie 
present  case,  may  be  thought  to  throw  some  doubt  on 
Coxe  V.  Day ;  and,  all  the  cases  considered,  the  present 
is  open  to  your  Lordships'  decision.  I  humbly  offer 
my  opinion,  that  the  lease  in  question  is  not,  for  any 
reason  that  I  can  suggest,  an  invalid  execution  of  the 
power. 


RicttAROs  C.  B.  My  Lords,  the  question  arises  RicharJjCB. 
Upon  a  deed  of  settlement  made  on  the  marriage  of 
Lady  Vernwi^  by  which  her  Ladyship  was  made  tenant 
for  life  with  remainder  to  Lord  Vernon^  her  intended 
husband,  for  life,  with  powers  of  leasing,  which  were 
^ven  to  each  of  them  as  they  should  happen  to  be  in 
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1821.       possession  of  the  premises.    One  power  is  to  lease  the 

Smith       niineral  lands^  in  which  there  is  no  clause  of  re-«itry 

V.  at  all;  the  power  mentioned  secondly  in  the  settlement, 

Doe,  dem.    jg  jq  grant  leases  at  a  rack-rent,  with  a  proviso  for  le- 

'      entry  in  case  the  rent  be  in  arrear  for  28  days :  In  that 

'Bkharit  C.  B.  case,  there  is  a  power  of  re-entry  required  in  the  lease  to 

be  granted  for  non-payment  of  the  rent;  but,  there 
is  an  extension  of  the  time  fVom  the  days  fixed  for  the 
payment  of  the  rent  to  28  days.  The  clause  is  to  be 
introduced  into  a  lease,  in  which  the  rent  and  the 
occupation  run  together,  and  are  considered  as  of  the 
same  valuer  the  rent  is  paid  and  payable  for  the  year, 
during  which  the  enjoyment  of  the  premises  has  besn 
had ;  yet,  by  the  power  in  that  case^  there  is  expressly 
an  extension  of  28  days  given  for  the  payment  of  the 
rent.  Tlie  power  now  in  question,  my  Lords,  authch 
rizes  Lord  and  Lady  Vernon^  as  each  of  them  shall 
come  into  possession  of  the  premises,-  to  grant  leases  of 
such  parts  of  the  land  as  were  then  leased  for  life  or 
lives,  so  as  there  be  reserved  the  ancient  and  accustomed 
yearly  rents,  duties,  and  services. 

My  Lords,  it  seems  to  me  impossible  to  ascertain 
what  lands  were  then  leased  for  life  or  lives,  without 
looking  into  the  leases  and  other  instruments,  which 
were  produced  at  the  trial ;  and  the  production  of  the 
same  instruments  is  equally  necessary  to  show  what  the 
ancient  and  accustomed  yearly  rents  were  In  this 
view  of  the  case,  as  it  seems  to  me  to  be  impossible  to 
consider  the  effect  of  these  powers,  without  looking  to 
the  instruments  to  which  I  refer ;  it  follows  tliat,  in  my 
judgment,  they  were  properly  admitted  in  evidence  at 
the  trial.  Then  come  the  words  of  the  clause  in 
question,  viz.  "  and  so  as  there  be  contained  in  every 
such  lease  a-  power  of  re-entry  for  non-payment  of  the 
rent  thereby  to  be  reserved."  A  more  general  power 
can  never  be  expressed:  It  is  not  clogged  with  any 

qualifi- 
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qualification :  It  requires  only  a  clause  of  re-entry  ^  for 
non-payment  of  the  rent ;"  not  on  non-payment  of  the 
rent*     There  is  no  allusion  to  an  immediate  eatxyjbr       ^^ 
or  an  non-payment  of  the  rent,  but  a  clause  of  re-entry    H^^  dem* 
generally  for  non-payment  of  the  rent.  __^  * 

Now,  my  Lords,  in  this  last  case^  which  is  the  case  BkkanUG^Bt 
before  your  Lordships,  the  lessee  pays  the  fine  con- 
tracted for  to  the  tenant  for  life,  the  lessor,  at  once-— 
in  the  very  commencement  of  the  term.  The  tenant 
for  life  receives  at  that  time  the  whole  value  of  tha 
lease  and  of  the  premises  d^nised,  except  the  nominal 
rent  of  2L  per  annum^  and  the  small  duties ;  and  it 
can  hardly  be  supposed  it  could  be  the  intention  of  the 
parties  to  the  settlement,  in  a  case  where  the  lessee  paid 
all  the  value  at  the  first  Instant,  that  he  should  be  in  a 
worse  condition  than  the  lessee  mider  the  other  power^ 
paying  rack-rent,  who  was  not  to  pay  any  rent  until  he 
bad  enjoyed  the  possession  of  the  premises;  and  to 
whom  an  extension  of  28  days,  beyond  the  time  fixed 
for  payment  of  his  rent,  was  given. 

Now,  my  Lords,  Lord  Vernon  intending  to  execute 
this  power,  executed  the  lease  in  question,  containing  a 
power  of  re-entry  for  non-payment  of  rent,  with  this 
proviso,  ^^  that  if  it  shall  happen  at  any  time  during  the 
said  estate  hereby  granted,  that  the  said  yearly  rent  or 
sum  of  2U  and  every  or  any  of  the  duties,  services,  re- 
servations, and  payments  hereby  reserved,  or  any  part 
thereof  shall  be  behind,  unpaid,  or  imdone^  in  part,  or 
in  all,  by  the  space  of  15  days  next  over  or  after  any  or 
either  of  the  days  or  times,  whereat  or  whereupon  the 
same  ought  to  be  paid,  done,  or  performed,  as  aforesaid^ 
and  no  sufiicient  distress  or  distresses  can  or  may  be 
had  and  taken  upon  the  said  premises,  whereby  the 
same  and  all  arrearages  thereof,  if  any  be,  may  be  fully 
raised,  levied,  and  paid," — it  shall  and  may  be  lawful  to 
and  for  Lord  Vemon^  or  the  perscm  to  whom  the  fire»». 
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hold  OP  inheritance  shall  belong,  to  re-enter :  and  the 
question  before  your  Lordships  is,  whether  this  proviso 
is  agreeable  to  the  power,  which  directs,  that,  in  the 
Doe,  dem.     lease,  there  should  be  a  power  of  re-entry  for  non-pay- 

^ *      ment  of  rent  ? 

ItUbards  C.B,       There  are  two  objections  stated ;  the  first  is,  that,  in 

the  lease,  the  time  for  the  payment  of  the  rent  is  ex* 
tended  to  15  days,  whereas  it  is  insisted,  that  the  re- 
entry ought  to  have  been  immediate,  and  at  the  time 
when  the  rent  was  reserved  to  be  payable.  The  second 
objection  is,  that  the  re-entry  is  given  in  reference  to  a 
want  of  a  sufficient  distress. 

My  Lords,  it  is  clearly  established,  that  the  constroc^ 
tion  of  powers  is  to  be  governed  by  the  intention  of  the 
parties  who  make  them,  that  intention  to  be  ascertained 
by  a  fair  interpretation  of  the  language  in  which  the 
power  is  worded ;  in  this  case.  Lord  and  Lady  Vernon^ 
uniting  in  marriage,  may  be  considered,   under  their 
settlement,  as  owners  of  the  estates;   though,   before 
marriage,   it   was  her  Ladyship's  property.     By  this 
settlement,  they  propose  to  grant  leases  to  all  who  choose 
to  take  them  upon  the  terms  mentioned  in  the  powers ; 
one  of  which,  relating  to  the  property  under  consider- 
ation, is,  that  the  lease  should  contain  a  condition  of 
re-entry  for  non-payment  of  rent.     My  Lords,  it  has 
been  considered  and  has  been  ruled  in  many  cases,  that^ 
in  the  construction  of  powers,  the  courts  ought  to  be  as 
liberal  as  may  be;  and  more  liberal  in  favour  of  a  lessee 
where  the  power  is  executed  by  the  person,  out  of  whose 
inheritance  the  estate  issups,  than  when  executed  by  a 
third  person,  a  stranger.     It  has  been  contended,  that, 
in  this  case,  the  estate  moving  originally  from  Lady 
VernoTiy  Lord  Fernon  was  to  be  considered  as  a  stranger, 
and,  that  there  ought,  therefore,  to  be  a  greater  strict-* 
ness  applied  with  regard  to  the  lessee,  than  if  he  was 
originally  the  owner  of  the  estate;  but  I  beg  of  your 
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Lordships  to  observe,  that,  in  this  case,  Lord  and  Lady 
VefTion  had,  each  of  them,  when  in  possession,  the  same 
power  to  grant  leases;  the  words  of  the  power  are  pre-  v. 

cisely  the  same  as  applied  to  each  of  them,   and  must     Doe,  dem. 
be  construed  as  much  to  apply  to  a  lease  made  by  Lady        ^^_^_^ ' 
Femofiy  as  to  this  lease  made  by  Lord  Vernon  i  and,  JUcharsU C»Bn 
therefore,  they  must  be  construed  with  the  same  atten«  ' 
tion  to  the  meaning,  as  if  the  words  were  applied  to 
a  lease  by  one  or  the  other,  and  we  are  bound  to  con- 
sider, in  construction,  the  lease  in  question,  as  if  made 
by  Lady  Vernon^  from  whom  the  estate  originally  moved, 
and  who  may  fairly  be  considered  as  in  a  situation  si- 
milar to  the  case  which  I  am  about  to  mention,  and, 
upon   which,   some   of  your   Lordships   can  have  no 
doubt.     Suppose  a  landlord,  seised  in  fee  simple,  enters 
into  an  agreement  in  writing  with  a  man  to  gi*ant  him 
a  lease  for  a  number  of  years,  with  a  right  of  re-entry 
for  non-payment  of  rent  at  the  time  specified.    Suppose 
a  bill  filed  in  a  court  of  equity  by  one  or  the  other  of 
the  parties  for  a  specific  performance  of  the  agreement. 
The  court  would  refer  it  to  a  master  to  settle  the  terms 
of  the  lease;  and  any  gentleman,  who  has  ever  sat  in  a 
court  of  equity,  must  admit,  that  the  ccfurt  will,  if  applied 
to,  direct  the  insertion  of  a  power  of  re-entry  upon  rea- 
sonable and  usual  terms ;  and,  unquestionably,  extend 
the  time  of  re-entry  to  a  reasonable  time  beyond  the 
time  fixed  for  payment  of  the  rent;  referring  at  the 
same  time  to  a  sufficiency  or  deficiency  of  distress,  as  in 
the  present  lease.     I  mention  this  case  of  an  agreements 
because  it  seems  to  me  to  apply  very  closely  to   the 
case  before  your  Lordships.     Courts  of  equity  adopt 
the  same  principle  and  practice  in  hundreds  of  instances, 
such  as  leases  by  guardians  of  infants,  committees  of 
lunatics,  and  the  like.     The  court  so  acts,  because  it 
executes  the  intention  of  the  parties :  and  a  court  of  law, 
in  construing  powers,  is  equally  bound  to  adopt  the 

R  r  3  inten- 
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lature,  and  of  the  experience  upon  which  the  statute 
was  founded,  for  saying,  that  this  difficulty  is  less  in 
^,  practice  than  the  difficulty  of  making  such  a  demand  as 

DoEydem.     would  authorize  a  re-entry  at  the  common  law.     If  any 
™®]^'       thing  more  be  desired  by  the  reversioner  than  a  speedy 
Mhott  C.  J.    &nd  easy  mode  of  securing  and  enforcing  the  payment 
of  the  reserved  rent,  I  should  say,  that  he  desires  more 
than  the  framer  of  the  settlement  intended  to  give,  and 
more  than  the  law  ought  reasonably  to  allow.      The 
power  of  re-entry,  in  whatever  words  it  be  expressed^  can 
be  exercised  only  in  one  of  two  modes ;  that  is,  either  by 
making  a  demand  at  the  common  law,  without  regard- 
ing the  value  of  distrainable  goods  on  the  premises,  or 
by  ascertaining  that  no  sufficient  goods  are  to  be  found 
on  the  premises,  without  regarding  a  demand  of  pay- 
ment.    For  tlie  reasons  already  given,  I  think  the  latter 
must  be  considered  as  the  most  effectual  and  beneficial 
mode ;    and,  therefore,  speaking  generally  of  cases  of 
this  nature,  I  can  discover  no  reason  for  resorting  to 
the  former,  except  a  hope  (certainly  not  entertained  in 
this  particular  case,)  that  the  tenant,  being   taken  by 
surprize,  and  not  expecting  a  demand,  may  not  be  pre- 
pared for  immediate  payment  in  money,   and    a  desire 
to  take  advantage  of  his  want  of  preparation,    and  de- 
prive him  of  the  residue  of  his  term,   or  harass  him 
with  a  law-suit.     To  such  a  motive  a  court   of  law  will 
never  lend  its  aid.      And  a  construction  calculated  to 
give  effect  to  such  a  motive  would  be  contrary  to  the 
general  principles  of  the  law.     And  it  ought  not  to  be 
omitted,  that  the  present  question  arises  upon  the  con- 
struction   of  that  part  of  a   leasing    power   which  is 
intended  to  create  a  forfeiture  of  the  lease  executed 
under  the  power.     It  is  said  in  our  books,  that  forfei- 
tures are  odious  in  the  law,  and   this  is   the  reason 
assigned  for  requiring  so  much  formality  and  precision 
in  the  demand  of  the  rent  at  the  common  law.    And, 

for 
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conveyancers  a  sufficient  ground  for  their  decisions, 
though  they  did  not  entirely  approve  of  the  principles  on. 
which  the  practice  had  proceeded. 

On  this  point,  viz.  the  extension  of  the  time,  I  hare    Doe,  dem. 
been  always  inclined  to  support  the  lease,  and  I  am  of       "**5* 
opinion  that  the  objection  ought  not  to  prevaiU  tdthmrdiC^U*- 

With  respect  to  the  other  objection  to  the  lease^  viz. 
that  a  re-entry  cannot  be  bad  unless  no  sufficient  dis* 
t^ress  can  be  had  upon  the  premises,  I  do  not  find,  from 
the  best  inquiry  that  I  have  made,  that  any  very  general 
practice  or  understanding  upon  the  subject,  namely, 
with  respect  to  the  execution  of  powers,  has  prevailed 
amongst  the  conveyancers,  and  I  have  not  been  able  to 
find  that  any  decision  has  yet  taken  place,  by  which  I  am, 
in  a  judicial  point  of  view,  bound  to  abide.  I  must  con* 
fisss,  that  I  was,  for  some  time,  convinced  by  the  reason* 
ing  so  strongly  pressed  by  some  of  my  learned  Brothers, 
and  that  I  formed  an  opinion  on  this  part  of  the  case 
agreeable  to  theirs,  from  whom  I  am  now  under  the 
necessity  of  dissenting ;  but  your  Lordships'  commands 
have  obliged  me  to  re-consider  the  case^  and  I  feel  great 
consolation  in  having  had  the  opportunity,  as  I  hope 
that  I  have  been  able  to  take  a  more  correct  view  of  the 
subject. 

The  objection  to  the  part  of  the  lease,  with  which  I 
sxa  now  troubling  your  Lordships,  is  certainly  greatly 
supported  by  the  inconveniences  imposed  on  the  rever- 
sioner ;  but,  if  I  am  right  in  deeming  the  lease  good, 
notwithstanding  the  extension  of  the  time  for  the  payr 
ment  of  the  rent,  it  must  be  because  it  is  agreeable  to 
the  true  intent  and  meaning  of  the  power,  though  there 
are  no  words  that  expressly  allow  that  extension.  If  so, 
it  may  bie  right  to  presume,  that  the  words  used  in  the 
power  meant  more  than  is  expressed,  and  that  any 
right  of  re-entry  on  reasonable  and  usual  terms,  so  far 
as  the  extension  of  the  time  is  concerned,  is  good.    If 
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18S1*       S0|  what  prevents  us  from  enquiring  whether  the  other 

^-  -    ^     terms  are  reasonable  and  Visual,  I  mean  with  respect  to' 

^^  the  distress ;  and  from  holding,  that,  if  they  are  usual 

Doe,  dem.    and  reasonable^  they  are  within  the  power  ?     It  cannot, 

JsBSKY.      I  think,  be  said,  that  the  circumstance  of  the  want  of  a 

BidfanhCiB*  sufficient  distress  can  be  considered  as  imposing  any 

condition  either  not  reasonable  or  not  usual.  Every 
one's  experience  shows,  that  in  leases  in  general,  it  is  not 
only  usual,  but  most  general,  and  it  cannot  be  supposed 
to  be  otherwise  than  reasonable;  and  the  leases  pro- 
duced in  evidence,  which,  I  think,  were  properly  received^ 
prove  the  existence  of  this  clause  in  all  of  them^  as  ap- 
plied to  the  power. 

It  is  observable,  however,  my  Lords,  that  the  power 
now  under  consideration  is  the  first  in  the  settlement: 
it  requires,  in  very  general  terms,  that,  in  every  lease 
pursuant  to  it,  there  should  be  a  power  of  re-entiy 
for  non-payment  of  rent,  or  because  the  rent  is  not 
paid;  it  does  not  specify  any  qualification  or  cchh 
•dition,  and  only  requires  that  clause  of  re-entry  without 
more,  excepting  for  non-performance  of  the  covaiants. 
Now,  my  Lords,  it  is  clear  that  the  clause  does  contain 
a  power  of  re-entry  for  the  non-payment  of  rent,  than 
which  nothing  in  the  world  can  be  more  general  and  un- 
restricted ;  and  under  words  so  general,  I  humbly  0(m- 
ceive^  that  there  is  in  the  lease  a  clause  of  re-^itry  on 
reasonable  and  usual  terms.  In  a  condition  of  re-entiy, 
all  that  the  law  requires  is  to  secure  the  payment  of  the 
rent,  and  re-entry  is,  as  it  were,  penal ;  and,  therefore^ 
the  clause  in  this  lease,  under  the  general  words  of  the 
power,  is  nothing  more  than  what  the  law  would  enforce 
and  require ;  and  therefore  the  clause  is  exactly  agree* 
able  to  the  power,  as  it  is  reasonable  and  usual. 

That  the  real  object  of  the  power  of  re-entry  is  to 
secure  the  payment  of  rent,  is  quite  obvious ;  for  a  court 
pf  equity,  acting  on  reasonable  grounds,  has  always 

prevented 


V* 


W  THE  Second  Year  of  GEO.  IV.  577 

prevented  a  re-entiy  from  taking  place,  if  the  rent  is 
paid,  though  the  time  of  re-entry  has  arrived ;  because 
it  was  considered  merely  as  a  security  for  the  payment 
of  the  rent.     The  maker  of  it  cannot  be  supposed,  in     Dob,  dem. 
directing  the  clause  of  re-entry,  to  have  intended  really      JkR»*y. 
to  destroy  the  interest  given  to  the  lessee,  but  to  secure  EieJbanb C.B. 
the  repa3rment  of  the  rent  reserved  to  the  reversioner : 
and  now,  by  the  2d  Geo,  2.,  the  legislature  has  given 
a  sanction  to  the  clause  which  is  used  here,  and  directed 
the  effect  of  it  in  general.      Surely  it  is  very  difficult  to 
imagine  it  is  not  a  reasonable  clause,  since  the  legisla- 
ture has  authorised  it  in  an  act  of  Parliament,  made 
expressly  for  the  purpose  of   assisting  landlords,  and 
I  apprehend  that  the    clause  must  be   considered  as 
agreeable  to  a  power  which  requires  only  a  clause  of 
re-entry  for  non-payment  of  rents. 

I  beg  here  to  request  your  Lordships'  attention  to  the 
the  observations  which  I  have  made  on  the  proceedings 
of  courts  of  equity,  which  apply  to  this  head  as  well 
as  to  the  former;  for,  I  conceive  that  those  courts  would 
direct  a  clause  similar  to  that  which  is  now  in  question. 

Now,  my  Lords,  suppose  this  was  a  lease  by  Lady 
Vemortf  it  seems  to  me,  that,  according  to  the  argument 
itself  used  at  the  bar,  there  would  be  very  great  diffi- 
culty in  maintaining  that  the  lease  was  not  according  to 
the  power,  as  the  estate  moved  from  her  ladyship,  and 
therefore  the  construction  of  the  power,  would  be  more 
favourable  to  the  lessee;  and  if  the  words  were  the  same, 
in  the  lease  she  might  have  made,  as' they  are  in  this 
lease  which  Lord  Vernon  has  made,  the  lease  would,  I 
think,  be  considered  as  valid;  and  there  can  be  no 
different  construction  of  the  same  words ;  for  the  con- 
struction, in  both  cases,  must  be  on  the  intention 
ascribed  to  the  parties  who  used  them  in  the  settlement. 

My  Lords,  the  lessees  are  purchasers  for  valuable 
consideration  under  the  settlement,  and,  upon  the  faith 
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But  the  unwritten  authority  does  not  I'est  here*  The 
power  of  leasing  is  often  one  which  niust  be  executed 
by  trustees  under  marriage  settlements.  In  those  settle- 
ments in  which  they  take  the  legal  fee,  it  of  course  falls 
on  them ;  and  in  those  in  which  the  legal  estate  is  in 
the  persons  beneficially  interested,  the  power  of  leasing 
is  often  given  to  the  trustees  to  preserve  contingent 
remainders  during  the  minorities  of  the  cesttdque  uses. 
In  a  great  majority  of  cases,  I  can  say,  on  my  own 
knowledge,  that  the  power  does  not  mention  any  period 
of  arrear  before  the  re-entry  is  to  be  allowed.  The 
trustees  sometimes  use  their  own  discretion  in  executing 
tlie  power  to  lease ;  at  other  times  they  act  under  the 
direction  of  the  Court  of  Chancery.  In  the  first  case^ 
their  uniform  practice  would  form  a  weighty  considera- 
tion here.  In  the  second,  where  they  act  by  the  authority 
of  the  Court  of  Chancery,  you  must  permit  me,  for  my 
predecessors  and  successors,  though  not  for  myself^  to  say, 
in  every  one  of  those  leases  there  is  an  authority  of  law, 
that  that  is  a  due  execution  of  the  power :  because  the 
Chancellor  has  no  right  to  direct  such  a  lease  to  be 
made,  if,  when  it  is  executed,  it  is  not  according  to  the 
power.  He  is  a  judge  of  law  and  equity,  and,  when  he 
has  determined  as  a  judge  of  law  that  such  is  a  due 
execution  of  the  power,  then,  and  then  only,  he  has 
authority,  according  to  the  constitution  of  this  countrj', 
to  direct  such  lease  to  be  made  by  the  trustees.  Then, 
ray  Lords,  I  should  be  very  glad  to  know,  whether  the 
whole  practice  of  that  Court  is  not  to  be  looked  at  as 
practice  fixing  what  is  the  legal  construction  of  such  a 
power  to  lease  ? 

My  Lords,  it  does  not  rest  here ;  for,  suppose  the 
case  put  by  one  learned  Judge,  suppose  the  tenant  for 
life,  here,  had  agreed  with  this  occupying  tenant  to 
make  him  a  lease  with  a  power  of  re-entry  on  non- 
payment of  rent,  and  he  would  not  make  it  with  apo^-er 
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to  me  it  is  going  a  great  way,  indeed,  to  assume,  that,  if 
it  had  been  taken  formerly,  it  could  not  have  succeeded; 
and,  much  too  far  to  infer,  that,  its  not  having  been  taken 
is  to  be  consi,dered  as  proof,  that,  by  common  consent,  it  ^^^  ^"^"^^ 
was  treated  as  not  fit  to  take.  The  more  natural  and  ^^^* 
rational  supposition  I  should  apprehend  to  be^  that  it  was  Dulhu  0%  Ji 
not  adverted  to  at  the  time:  at  least,  this  is  the  opinion 
I  should  form ;  for  I  know  not  on  what  legitimate  ground 
of  reasoning  we  can  assume,  that  what  appears  to  be  so 
important  nam^  was  considered  and  rejected  as  unfounded 
theru  Still,  however,  let  this  case  weigh  as  much  as  it 
fairly  ought,  it  is  admitted  to  be  but  negative  authority } 
and  the  question  now  occurring  and  requiring  positive 
decision,  it  must  be  examined  and  determined  on  au- 
thority, if  there  be  authority ;  and,  if  there  be  no  autho- 
rity, then  on  principle.  Such,  then,  is  the  only  case  relied 
upon,  with  respect  to  the  objection  applying  to  the  fifteen 
days. 

I  come  next  to  the  provision  as  to  there  being  no 
sufficient  distress.  And  here  again,  in  support  of  the 
validity  of  the  lease,  one  case  only  has  been  cited,  viz. 
Hotley  V.  Scoty  as  bearing  directly  on  the  point.  On  this, 
I  shall  not  waste  time  by  dwelling  longer  than,  in  this 
last  stage  of  the  discussion,  I  feel  to  be  necessary ;  and, 
therefore,  as  to  the  imperfection  of  the  report,  the  cha- 
racter of  the  reporter  as  such,  the  insufficiency  and 
invalidity  of  the  reasoning  as  reported,  and  the  other 
grounds  of  objection  made  by  some  of  the  learned  judges, 
with  whom  I  agree  in  opinion,  to  these  I  shall  merely 
refer,  rq>eating  only,  for  myself,  what  I  said  upon  a 
former  occasion,  and  am  not  disposed  on  reflection  to 
retract,  namely,  that,  though  the  particular  point  now 
under  consideration  was  not  adverted  to,  then,  in  the 
decision  reported  as  it  is,  still,  as  it  must  have  been  dif- 
ferent, if  the  objection  then  and  now  made  had  been 
deemed  valid,  I  think,  that,  in  fiun^ess,  }  must  take  it, 
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163h  such  as  it  is,  to  be  a  case  adverse  to  the  opinion  I  enter- 
tain. Taking  it  then  as  snch,  and  trying  it  as  authoritj, 
the  only  ground  to  which  at  present  I  am  addressing  my 

D0E9  dem.    observations,  the  first  objection  to  it  is,  that  it  is  a  single 
JEROBY*      ^^^^  ^^^  professing  to  be  grounded  on  any  that  had 

DMu  C.  J,  preceded,  nor  appearing  to  have  been  supported  by  any 
that  had  followed  it ;  but,  on  the  contrary,  the  only 
similar  case,  Coxe  v.  Day  standing  in  opposition  to  it ; 
for,  as  such  I  consider  it,  and,  for  reasons  which  I  shall 
.  presently  give.  I  need  scarcely  add,  that  such  a  case, 
dissented  from  as  it  now  is  by  so  many  of  the  learned 
judges,  admitted  to  be  inconsistent  with  the  decision  in 
Coxe  V.  Dcn^f  and,  at  all  events,  confessedly  at  variance 
with  the  observations  and  reasoning  of  Lord  Etten* 
borough  throughout  the  whole  of  that  case^  can  scarcely, 
as  mere  authority,  be  considered  of  much  avaiL  In 
opposition  to  it,  I  have  said,,  appears  to  me  to  be  the 
case  of  Coxe  v.  Day»  But  here,  again,  I  wish  to  deal 
correctly  with  the  subject  of  authority ;  and  though  to  a 
certain  degree^  (and  to  what  degree  I  shall  examine)  Coxe 
V.  Day  must  be  permitted  to  operate^  still,  I  think,  it  is 
not  to  be  relied  on,  strictly,  as  mere  authority,  even  in 
favour  of  my  view  of  the  subject :  first,  because  itHoiky 
V.  Scot  was  rightly  decided,  Coxe  v.  Day  would  be  in 
opposition  to  it,  and  thus  we  should  only  have  case 
against  case ;  and  further,  that,  with  respect  to  Coxe  v. 
Dcn^f  of  the  learned  judges  who  now  support  the  judg- 
ment of  the  King's  Bench,  it  is  disapproved  of  by  one^ 
as  to  the  grounds  on  which  it  stands,  and  expressly,  and 
in  terms  dissented  from  by  the  other ;  and,  lastly,  be-  - 
cause  being  a  decision  by  the  same  court  by  which  this 
case  was,  in  the  first  instance,  decided,  if  to  be  dis- 
tinguished, as  it  is  Contended  it  is  to  be,  then  it  does 
not  apply ;  if  not  to  be  distinguished,  nothing  of  autho- 
rity can  result  from  two  cases  decided  by  the  same  court 

in  opposition  to  each  other. 

To 
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To  dispose,  therefore,  of  the  whole  subject  of  autho*  1821. 
rity,  it  appears  to  me,  that,  though  these  cases  as  cited,  Smith 
have  afforded  much  matter  for  observation  and  argu-  9. 

ment,  they  furnish  nothing  like  authority,  when  cor-  DoB,dem. 
rectly  considered,  and  in  a  judicial  sense.  A  word  or  _ 
two,  only,  before  quitting  this  part  of  the  subject,  on  JE>«/^€*J« 
what  has  been  much  relied  on  as  applied  to  the  objec- 
,  tion  of  the  1 5  days,  namely,  the  general  prevalence  of 
such  leases  to  be  taken  as  evincing,  it  is  said,  the  sense 
of  the  profession,  and  the  mischief  that  will  result  from 
now  holding  the  objection  good.  I  allow  to  these  topics 
their  weight,  and  much  weight  undoubtedly  belongs  to 
them;  but  if,  when  strictly  examined,  the  practice 
proves  to  have  crept  in  against  principle,  and  is  not 
pretended  to  depend  upon  any  positive  authority,  I  can 
only  say,  that,  being  bound  to  look  at  the  objection, 
now  that  it  is  made,  I  must  decide  upon  principle ;  and 
if  principle  and  practice  are  at  variance,  practice  must 
give  way ;  and,  in  this  case,  as  in  others,  if  the  mischief 
be  extensive,  the  proper  remedy,  if  such  there  be,  must 
be  sought  for  and  applied  elsewhere.  This,  however,  at 
most  confines  itself  to  the  objection  as  to  the  1 5  days ;  for, 
\vith  respect  to  the  clause  of  distress,  it  is  not  pretended 
to  have  any  usage  or  practice  in  its  favour;  and  the 
only  decided  case  is  directly  the  other  way.  And,  with 
respect  to  practice,  the  extension  as  to  the  15  days 
operating,  I  admit,  in  proportion  to  length  of  time,  and 
number  of  leases,  becomes,  for  tliis  very  reason,  and,  in 
the  same  proportion,  stronger  against  the  clause  as  to 
distress,  inasmuch  as  in  all  such  leases,  no  such  clause 
is  to  be  found;  and  my  brother  Hdrqyd^  to  whose 
labour  of  research  and  solidity  of  learning  we  are  all  of 
us,  at  all  times,  so  much  indebted,  has  informed  your 
Lordships,  that,  on  an  accurate  research,  he  has  not 
been  able  to  find,  in  the  books  of  precedents,  beyond 
one  instance  of  such  a  lease^  and  that  not  appearing  to 

be 
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189L  be  adopted  in  common  use.  Practice  it,  therefore^  not 
only  wanting  in  its  favour,  but  practice  is  the  other 
way ;  and  In  this  respect,  practice  and  decision  go  hand 
in  hand. 

I  come  now  to  consider  the  case  on  principle.  And, 
Jtf/frfCtJr  first,  I  admit,  that,  if  the  power  is  to  be  deemed  in- 
definite as  to  time,  and,  therefore,  to  be  exercised  in  a 
a  reasonable  manner,  leaving  it  to  the  discretion  of  the 
party  by  whom  it  is  to  be  executed,  to  decide  what  is 
reasonable,  it  does  not  appear  to  me,  that  the  giving 
15  days,  in  the  way  in  which  they  are  giveoy  can  be 
considered  as  unreasonable.  In  truth,  I  deem  it  quitt 
immaterial  to  any  real  interest  of  the  parties,  or  as  to 
any  substantial  effect,  whether  20i.  are  to  be  paid  bj 
the  one^  and  received  by  the  other,  15  days  sooner  or 
later;  and  so,  I  apprehend,  the  party  might  have 
thought,  had  his  attention  been  drawn  to  the  pointt 
But,  when  I  am  told  of  what  the  party  really  inteoded, 
as  of  an  independent  and  substantive  intention,  collateral 
to  the  instrument  itself,  pre-existent,  and  having  caused 
the  power  to  be  framed  precisely  as  it  is,  I  can  only  say 
I  take  the  probability  to  be,  if  we  could  look  to  the 
mere  matter  of  fact,  that  the  party  himself  never  enter- 
tained a  precise  intention  of  any  sort  on  the  occasion. 
The  substantial  purposes  were  to  be  accomplished ;  the 
detail  of  execution  was,  of  course,  left  to  others ;  and 
this  may  account  for  the  difficulty  that  has  arisen. 
Drawn  as  the  power  is,  it  was  probably  supposed  by 
professional  persons,  that  the  former  leases  might  be 
looked  at,  and  the  clause  in  question,  being  found  there^ 
was  adopted,  and  I  agree,  reasonably  adopted,  if  such 
leases  were  to  govern  or  might  govern ;  but  whether  so, 
or  not,  is  one  of  the  questions  in  this  cause,  and  which, 
if  decided  in  the  affirmative^  would  support  the  leasee 
as  far  as  this  objection  goes,  though,  decided  the  other 
way,  the  case  will  stiU  depend  on  the  other  general 

grounds, 
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grouncki,  and  the  lease  may,  notwithstanding,  be  valid.        1821. 
Fifteen  days,  therefore^  if  time  might  be  given,  I  should        "  ' "~ ' 
consider  as  not  unreasonably  given.  v. 

In  like  manner,  as  to  the  clause  of  distress,  I  see  no     I^^*^  ^^^* 
actual  injury  as  likely  to  result  from  it,  in  this  particular  ,  * 

case.  I  agree  with  several  of  the  learned  judges,  that  it  J>allat  C.  J. 
is  not  likely  that  20^.  of  half-yearly  rent  would  be 
suffered,  if  demanded,  to  remain  in  arrear ;  or,  if  in 
arrear,  that,  in  the  case  of  leases  upon  fines,  a  distress  ' 
to  the  value  of  20^.  would  not  be  found.  But  this  is  a 
way  of  trying  the  question,  precluded  by  the  very  nature 
of  the  question  itsel£  The  providing  for  a  particular 
event,  not  only  pre«supposes  the  possibility,  but  even 
the  actual  occurrence  of  such  event.  It  pre-supposes 
to  provide  for  it.     It  anticipates  and  adapts  itself  to  it. 

The  question,  therefore,  arises  on  what  the  parties 
have  said  and  done,  not  on  the  reasonableness  of  doing 
it,  or  on  the  sufficiency  or  insufficiency,  the  weight 
and  value,  which  we  are  not  at  liberty  to  consider; 
and,  therefore,  without  looking  out  of  the  instrument, 
but  to  the  instrument,  and  searching  in  it  for  the  intent 
to  be  collected  from  what  is  there  expressed,  if  su& 
ficiently  expressed  \  in  other  words,  treating  the  question 
as  your  Lordships  desire  us  to  treat  it,  that  is,  as  a 
question  of  construction  arising  on  the  instrument,  such 
as  it  is,  —  what  is  the  legal  effect  of  the  lease  compared 
with  the  power  ? 

And,  first,  to  look  to  the  power,  agreeing,  as  I  do, 
that  the  intention  of  the  party  must  govern,  as  to  be 
collected  from  the  whole  instrument.  It  directs  a 
clause  of  re-entry  for  non-payment  of  rent;  and  this 
merely ;  nothing  is  said  as  to  time,  nothing  as  to  dis- 
tress; nothing  as  to  reasonable,  nothing  as  to  usual; 
nothing  that  refers  to  any  former  lease  or  leases  in  any 
way  whatever,  so  as  to  furnish  a  rule ;  though  reason- 
able and  usual|  ancient  and  accustomed,  are  terms  to  be 

found 
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'  182L       found  as  words  of  reference  in  several  parts  of  the  in* 
Smith       strument,  directly  connecting  themselves  with  former 
V.  leases  and  for  various  objects  and  purposes* 

Doe,  dcm.         -pivsU  then,  as  to  time.     That  time  may  be  as  pro- 
._^  *       perly  iSxed  by  the  occurrence  of  an  event,  as  by  the 

J>alUuC*J.  express  specification  of  time,  can  scarcely  be  denied; 
and  when  rent  is  made  payable  on  a  particular  day, 
connected  with  a  clause  of  re-entry  for  rent  not  paid,  I 
can  only  understand  not  paid  on  the  day  when  payable* 
In  this  there  is  nothing  ambiguous,  nothing  deficient, 
nothing  to  be  implied  to  complete  what  is  expressed. 
Kor  has  it  been  argued,  that,  if  the  lease  had  beeki 
drawn  in  the  very  terms  of  the  power,  it  would 
not  have  been  a  proper  execution  of  the  power.  Bat, 
it  is  said,  in  the  same  instrument,  28  days  are  given  for 
payment  on  the  leases  at  rack-rent,  being  a  substantial 
and  heavy  rent,  before  forfeiture  can  attach  for  non- 
payment ;  and  it  is  argued,  —  could  the  party  intend  a 
provision  so  preposterous  and  harsh,  as  that  forfeiture 
should  become  the  immediate  consequence  of  a  half- 
yearly  rent  of  20^.  falling  into  arrear?  To  which,  I 
answer,  that  this  suggestion  of  harshness  appears  to  me 
to  be  imagination,  and  nothing  more ;  for  what  of  real 
harshness  is  there  in  making  an  estate  liable  to  for- 
feiture upon  non-payment  of  a  sum  so  small,  as,  from 
its  very  smallness,  not  to  require  time  to  be  given  to 
pay  it  ?  Fifteen  days  were  scarcely  necessary  to  put  a 
party  into  condition  to  pay  205. !  And  further,  why 
the  party  to  receive  could  not  judge  if  time  were  to 
be  given  as  to  the  15  days,  as  well  as  to  the  twenty-eight, 
I  am  altogether  at  a  loss  to  conceive.  If  at  liberty, 
therefore,  to  conjecture  as  to  intent,  independent  of  the 
words  made  use  of,  my  conjecture  would  be,  that  the 
party  himself  meant  nothing  as  to  the  15  days,  beyond 
what  he  has  said ;  that  he  meant  only  what  he  has  said ; 
and  still  less,  if  possible*     Can  I  suppose^  that  he  actually 

meant 
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sas 


V. 

DoEy  dem. 
Jersey. 


meant  time  to  be  given,  intentionally  avoiding  to  decide 
what  that  time  should  be ;  and  this,  merely  to  leave  it 
open  to  the  discretion  of  another  to  decide  for  him, 
what  he  could  just  as  well  have  decided  for  himself?  In 
the  particular  case,  time  may  be  of  no  moment  any 
way;  but,  as  applying  to  future  cases,  and  involving  DatUuC^h 
principles  applicable  to  the  construction  of  all  instru- 
ments, it  becomes  of  real  magnitude  and  importance. 
It  is  not  in  the  operation  of  the  clause,  as  it  applies  to 
the  lease,  treated  as  a  valid  lease,  that  any  difiSculty 
arises,  but  in  the  application  of  the  lease  to  the  power, 
with  a  view  to  the  validity  of  the  lease. 

But  I  go  further,  and  will  suppose  the  question  to  be, 
whether  the  power  should  not  be  so  construed  as  to  im- 
ply a  reasonable  discretion  to  have  been  intended  as  to 
time.  In  such  event,  it  has  been  asked,  who  is  to  con- 
strue, what  would  be  reasonable  time  ?  Now  passing 
by  all  the  difficulties  that  may  arise  in  this  respect,  I 
am  willing  to  answer  —  the  competent  tribunal  according 
to  the  nature  of  the  case.  But  which,  according  to  the 
case,  is  the  competent  tribunal?  This  becomes  a  ques- 
tion. On  the  trial  of  this  ejectment,  was  it  the  jury  or 
the  judge?  and  though,  in  the  result,  which  of  the  two 
might  be  ascertained,  yet  the  result  could  only  be  got 
at  through,  as  now,  a  doubtful  controversy ;  and  this 
uncertainty  as  to  tribunal,  with  the  additional  uncer^ 
tainty  as  to  result,  that  result  depending  on  the  uncer- 
tainty of  opinion,  which  may  be  different  with  different 
men,  and  of  which  these  proceedings  have,  in  every  stage^ 
afforded  ample  proof,  and,  this  day  in  particular,  a 
striking  instance,  are  all  inconveniences  introduced  by 
holding  the  power  to  be  indefinite,  and  would  have  been 
avoided  by  framing  the  lease  in  the  words  of  the  power. 
One  way,  it  would  be  certain ;  the  other  opens,  at  lea$r> 
to  question ;  and  it  is  this  substitution  of  uncertainty  for 
certainty,  this  rule  of  discretion,  which  throws  open  the 

Vol.  II.  S  s  gate 


S66  CASES  IK  EASTER  TERM 

1821.       gate  to  litigation,  that  would  otherwise  be  closed  and 
^^'  V  —^     fastened  against  it,  that  constitutes  my  fundamental  ob- 

Smith      j^^tion,  so  to  understand  and  so  to  construe  this  power. 

D0E9  dem.    If^  therefore,  the  question  be,  whether  reasonable  or  not 

Jersxt.      should  be  implied,  I  should  hold,  that  it  ought  not  to 

DMuC.  J.    ^  implied,  even  if  we  were  at  liberty  to  imply  it,  firamed 

as  the  power  is. 

I  come^  now,  to  the  second  objection ;  and  though,  in 
one  light,  it  is  the  most  material,  yet  it  will  not  be  ne- 
cessary in  this  late  stage  of  the  proceedinga  to  discttss 
it  at  any  length ;  I  mean,  restraining  the  right  to  re* 
enter  to  there  being  no  suffici^it  distress  to  be  found  OQ 
the  premises.  And,  with  respect  to  this,  all  I  have 
hitherto  said  as  to  time  applies  with  increase  of  foioei 
It  is  a  further  clog,  not  warranted  by  the  (Mrginal  power; 
and  it  is  one  which,  as  to  possible  injury,  does  not  rest 
in  speculation  merely.  The  case  so  often  referred  to 
in  the  Exchequer  forms  a  practical  comment.  When 
resorted  to  as  a  remedy,  it  shews  the  wrong  which  may 
result  Tbe  lessor  of  the  plaintiff  failed,  because  some 
obscure  comer  of  the  premises  had  not  been  seardied. 
That  case  is  this ;  and,  in  a  similar  proceeding,  the  dSeaX 
would  have  been  or  would  be  the  same.  To  the  ¥alidity 
of  this  objection,  Coxe  v.  Day  is  in  point.  It  is  so,  I 
conceive,  in  the  decision ;  it  is  so  beyond  all  doubt,  as 
I  apprehend,  from  what  is  said  by  Lord  Ellenboroi^ 
throughout  the  whole  case.  Whether  to  be  fairly  dis- 
tinguished or  not,  in  any  respect,  I  have  already  exa- 
mined, and  will  not  repeat.  Tbe  argument  drawn  firom 
the  statute,  and  the  general  nature  of  such  a  clause  con- 
sidered as  a  mere  security  for  rent,  was  brought  forward 
then,  as  now ;  but  was  mentioned  only  tobe  over-mlcd; 
the  point  not  appearing  to  the  Court  to  be  suflBdently 
tenable  to  admit  of  discussion. 

To  one  or  two  other  points,  I  shall  now  barely  advert 
I  can  scarcdj  think  that  tbe  question  can  be  rediaeed  to 

one 
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one  of  mere  verbal  consideration*  But|  if  80|  I  cannot  1821. 
myself  feel  the  difference  between  "on"  and  "for;**  ^  iwy  m^ 
"  Jor  non-payment  of  rent,"  I  consider  to  be  equivalent  ^jinTii 
to  "  on  non-payment  of  rent ;"  though  I  have  no  hesi-  i>ofi|  dettt 
tation  in  admitting,  that  "  on"  and  "  for"  may  be  some-  J«R«ttr. 
times  different,  and  sometimes  synonymous,  and  this  j)attiuCii4 
depending  on  the  context  and  the  subject  matter.  But 
looking  at  the  subject-matter,  and,  taking  the  whole  of 
this  instrument  into  consideration,  I  think  there  is  no 
reason  for  distinguishing  on  the  present  occasion^  la 
like  manner,  as  to  the  term  "  beneficial,"  I  conceive  it 
to  refer  to  the  lessor  or  the  remainder^man,  and  not  to 
the  lessee ;  and,  so  understood,  if  there  be  any  weight  in 
the  observations  I  have  hitherto  made,  such  a  reserves 
tion  would  be  less  beneficial  to  the  lessor  than  the  direct 
clause,  unclogged  with  any  conditions  as  to  time  or 
distress.  Taking,  further,  the  words  of  the  power  to 
apply  to  former  reservations,  and  that,  with  this  view, 
former  leases  might  be  looked  (it,  it  seems  to  me,  the 
argument  turns  the  other  way.  The  power  directs,  that 
there  be  reserved  the  ancient  and  accustomed  rents, 
or  as  great  or  beneficial  rents,  duties,  and  services, 
thereby  letting  in,  I  admit,  the  former  leases  as  evidence 
of  what  rent  was  ancient  and  accustomed ;  and  so,  as 
to  duties  and  services ;  but  following  up  these  general 
words  with  special  and  pa^rticular  words,  shewing  the 
powers  were  not  intended  to  include  the  clause  as  to  re* 
entry,  particular  words  specially  providing  for  this 
right,  and  in  terms  directing  how  it  shall  be  reserved : 
and,  having  mentioned  former  leases  as  admissible  in 
these  respects,  I  will  only  further  say,  I  think  they  were 
not  admissible,  except  for  the  purposes  as  to  which  they 
expressly,  or  by  necessary  implication,  refer.  This  is, 
indeed,  a  necessary  consequence  of  all  I  have  already 
said;  and  without,  therefore,  going  at  large  into  the 
wide  field  which  the  argument  in  this  respoct  has  occu- 

S  s  2  pied) 
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IS2U     ^  pied,  but  referring  generally  to  the  opinions  and  reason^. 

*~   "  ing  of  those  who  think  as  I  do,  I  will  merely  state  the 

ff,  broad  ground  of  my  opinion,  which  is,  that  there  being 

Dob,  dem.     ^^  ambiguity  of  any  kind,  nor  any  words  of  reference 

_, '       to  any  other  as  former  leases  as  connected  with  this 

JDaihu  C.  X    subject,  nor  any  generality  of  expression,  so  as  to  let  in 

extrinsic  evidence  to  restrain  or  qualify,  or  to  exclude 

but  a  clear,  specific,  and  definite  sense  and  meanings 

such  evidence  is  not  admissible.     This  conclusion,  it 

will  be  admitted,  must  follow,  if  the  premises  are  well 

founded,  but  whether  so  or  not  depends,  as  far  as  my 

opinion  goes,  on  the  validity  of  the  general  grounds  on 

which  that  opinion  rests,  and  of  which*  it  is  for  your 

Lordships  to  judge. 

jthhott  &  J*        Abbott  C.  J.     I  am  of  opinion,  that  the  demise  of 
the  5th  September^  ISOS,  is  not  invaUd. 

The  objection,  upon  which  it  is  now  sought  to  avoid 
the  lease,  is,  that  the  clause  of  re-entry  for  non-payment 
of  the  rent  is  not  such  as  is  required  by  the  settlement: 
and  this  for'  two  reasons.  First,  because  it  allows  to  the 
tenant  fifteen  days  for  payment  beyond  the  days  men- 
tioned in  the  lease ;  and,  secondly,  because  it  is  restricted 
to  instances,  wherein  no  sufficient  distress  or  distresses 
can  or  may  be  had  or  taken  upon  the  premises  whereby 
the  same,  and  all  arrearages  thereof,  if  any  be,  may  be 
fully  raised,  levied,  and  paid. 

This  objection  is  strictissiini  jtiris^  and,  as  such,  is  by 
no  means  to  be  favoured ;  though,  if  the  strictissimwA 
Jus  be  found  upon  due  consideration  to  be  with  the 
objector,  a  court  of  law  is  bound  to  yield  to  his  objec- 
tion. As  I  have  already  intimated,  I  think  the  right 
is  not  with  the  objector. 

In  the  course  of  the  argument  at  your  Lordships'  bar, 
your  Lordships'  attention  was  called  to  a  supposed  dis- 
tinction in  the  construction  of  powers,  between  such  as 

are 
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arc  created  by  the  owner  of  the  inheritance  limiting  a        1821. 
partial  estate  to  himself,  and  to  be  exercised  by  him-       ^^   ^ 
self  as  owner  of  such  partial  estate,  and  such  as  arc  „, 

created  by  the  owner  of  tlie  inheritance,  to  be  exercised  by    Doe,  dem. 
a  stranger,  to  whom  he  may  have  limited  a  partial  estate,      ^         . 
or  to  whom  he  may  have  given  the  power  as  a  naked    JUott  C«  if 
power,  unconnected  with  any  estate  in  tlie  land.     Such 
a  distinction  appears  inapplicable  to  the  present  case ; 
because  the  owner  of  the  inheritance  has,  here,  limited 
a  partial  estate,  first,  to  a  stranger,  and,  secotidly,  to 
herself;  and  the  words  of  tlie  power  must  have  the  same 
meaning,    whether  the   question  had  arisen  upon    au 
execution  thereof  by  the  stranger,  or  by  herself. 

It  was  also  argued,  that  the  power  of  leasing  being 
for  the  benefit  of  the  tenant  for  life,  the  qualificatioil^ 
and  restrictions  imposed  upon  the  exercise  of  the  power 
are  for  the  benefit  of  the  remainder-man ;  and,  there- 
fore, that  the  clauses  of  quahfication  and  restriction  are 
to  be  construed  most  beneficially  for  the  latter.  This 
point,  also,  appears  to  have  little  weight  in  the  present 
case ;  because,  adverting  to  the  amount  of  the  fine  paid 
upon  the  surrender  of  an  existing  lease,  and  to  the 
amount  of  the  rent  reserved,  I  think,  it  cannot  be  sup- 
posed, that  the  purchaser  of  the  present  lease  would 
have  given  one  Airtliiug  less,  if  the  clause  of  re-entry 
had  been  strictly  confineil  to  non-payment  of  the  rent 
at  the  very  day ;  or,  that  the  estate  of  the  remainder- 
man v.ould  now  be  worth  one  farthing  more,  if  the  lease 
in  question  had  contained  a  clause  to  that  effect,  instead 
of  the  clause  upon  which  these  objections  have  arisen. 

And,  being  of  opinion,  that  the  tenant  for  life  could 
derive  no  benefit,  and  that  the  remainder-man  sustains 
no  prejudice  as  to  the  value  of  his  interest,  from  the 
form  in  which  the  clause  of  re-entry  is  found  in  this 
lease,  I  think,  a  court  of  law  may  reasonably  regard 
.  the  interest  of  the  tenant,  the  purchaser  of  the  lease^  and 
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ism.  put  snch  a  reasonable  and  liberal  construction  upon  the 
words  of  the  power  in  the  settlement  as  will  give  e£R9ct 
to  the  lease,  rather  than  yield  to  critical  forms  and 
anbtil  objections  adduced  for  the  purpose  of  defeating 
it.  And  this  becomes  the  more  important,  if  it  be  troe^ 
A^Ht  C*J»  as  has  been  suggested,  that  very  many  leases  are  in 
existence  containing  clauses  similar  to  the  present,  and 
demised  from  powers  expressed  in  language  similar  to 
that  of  the  power  from  wliich  this  lease  was  derived. 
Considerations  of  this  nature,  certainly,  ought  not  to 
control  or  vary  the  sense  of  plain  and  imambigoous 
words ;  but  they  may  be  reasonably  entertained  for  the 
construction  of  words  of  doubtful  import ;  not  merely 
l^  reason  of  the  consequences  of  a  decision  in  a  par- 
ticular case  afiecting  numerous  other  cases  of  the  like 
nature;  but  because  the  fact  suggested  is  evidence  of 
the  general  opinion  entertained  by  professional  men 
upon  the  meaning  of  the  words  of  a  legal  instrument. 

These  words,  in  the  present  case,  are  *^  a  power  of 
re-entry  for  non-pajrment  of  the  rent  to  be  thereby 
reserved.''  And  the  first  question  is,  whether  these 
words  may  be  understood  to  mean  a  reasonable  power, 
or  must  be  confined  to  a  power  which  the  landlord 
may  exercise,  if  the  rent  be  not  paid  at  the  very  day, 
and  without  regard  to  any  property  to  be  found  on  the 
demised  premises,  upon  which  he  may  levy  his  rent, 
and,  thereby,  compensate  himself,  at  his  tenant's  ex- 
pence^  for  his  tenant's  neglect. 

If  the  words  may  be  understood  to  mean  a  reasonable 
power,  the  only  remaining  question  will  be^  whether  the 
power  of  re-entry  contained  in  this  lease  be  a  reason- 
able power.  I  shall  proceed,  in  the  first  place,  to  shew, 
that,  in  my  opinion,  the  words  in  question  may  be  under- 
stood to  mean  a  reasonable  power.  Non-payment  is  a 
mere  neglect  or  default,  and,  if  the  words,  "  a  power 
of  re-entry  for  non-payment  of  the  rent,"  are  to  be 
taken  strictly  and  ad  Uteran^  they  will  import  a  power 
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of  re-entry  for  the  mere  neglect  or  default  of  the  tenant :  1 821. 
but  this  cannot  possibly  be  their  legal  import  or  effect, 
becausci  by  the  common  law  of  England^  a  landlord 
never  could  enter  for  the  mere  neglect  or  default  of  his  Doe,  dem. 
tenant  in  this  respect,  under  any  power  or  clause  in  ^rsey. 
whatsoever  language  expressed.  Some  act  is  always  AbhoHZ.3. 
required  to  be  done  by  the  landlord,  in  order  to  entitle 
himself  to  exercise  his  power,  and  this  is  required  to 
prevent  the  tenant  from  being  surprized  or  injured. 
This  act,  at  the  common  law,  was  an  actual  demand  of 
the  rent  on  the  part  of  the  landlord.  And  the  common 
law  required'  this  demand  to  be  in  a  most  precise  and 
peculiar  manner.  It  was  to  be  made  just  at  the  close 
of  the  last  day  of  payment  (allowing  the  tenant  the  whole 
day  to  prepare  his  money)  at  the  time  when  so  much 
day  light  remained  as  might  be  sufficient  to  view  and 
count  the  money,  and  no  more.  It  W2is  to  be  made  at 
the  door  of  the  demised  messuage,  if  any  on  the  pre- 
mises, and,  if  none,  then  at  such  usual  and  notorious 
place  of  resort  where  the  tenant  might  reasonably  be 
expected  to  be  found,  if  he  was  not  altogether  absent ; 
and  it  was  to  be  of  the  precise  sum  then  accruing  due, 
not  including  any  former  arrears,  all  of  which,  although 
due  and  recoverable  by  distress  or  action,  were  con- 
sidered as  waived  by  the  landlord  on  a  question  of  for- 
feiture by  his   prior   neglect  to  demand  or  enter  for 

them. 

Then,  if  the  words  of  the  power,  or,  rather,  of  the 
qualification  of  the  power,  contained  in  the  settlement, 
cannot  receive  a  literal  construction,  and  be  held  to 
apply  to  a  case  of  neglect  or  default,  only  according  to 
their  literal  purport,  they  must  receive  some  other  and 
different  construction,  which  must,  in  my  opinion,  be 
a  reasonable  construction,  and  a  construction  properly 
suited  to  tlie  object  and  purpose  in  view;  that  is,  to 
secure  and  enforce  the  payment  of  the  rent,  so  that,  on 
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1821.  the  one  hand,  the  tenant  may  not  hold  the  land  without 
payment,  to  the  prejudice  of  the  landlord,  nor,  on  the 
other  hand,  be  dispossessed  of  it,  if  either  himself  or 
the  land,  which  is  emphatically  said  to  be  debtor  for 
rent,  presents  payment  or  the  means  of  payment  with- 
Mhn  C«  J.    out  unreasonable  delay  or  prejudice  to  the  landlord. 

It  has  been  objected,  however,  that,  if  the  literal  or 
strict  meaning  of  the  words  be  not  adopted,  no  other 
meaning  can  be,  because,  as  it  was  said,  courts  of  law 
cannot  say  what  is  a  reasonable  power  or  clause  of  re- 
entry. But,  I  conceive,  that  in  this,  as  in  all  other 
cases,  courts  of  law  can  find  out  what  is  reasonable,  and 
that,  in  some  cases,  they  are  absolutely  required  to  do 
so.  In  many  cases  of  a  general  nature,  or  prevailing 
usage,  the  judges  may  be  able  to  decide  the  point  ci 
themselves;  in  others,  which  may  depend  upon  par- 
ticular facts  and  circumstances,  the  assistance  of  a  jury 
may  be  requisite,  and,  wherever  such  assistance  is  re- 
quisite, there  are  ready  modes  of  obtaining  it.  I  will 
mention  one  instance,  in  which  courts  of  law  are  re- 
quired by  the  legislature  to  discover  and  decide,  if  the 
point  be  legislated,  a  quesdon  upon  the  reasonable  ex- 
ecution of  a  power.  By  the  general  inclosure  act  {a% 
a  rector  or  vicar  is  enabled  to  lease  his  allotment  under 
certain  restrictions  mentioned  in  the  act,  and,  among 
others,  so  that  there  be  inserted  in  the  lease^  **  power 
of  re-entry  on  non-payment  of  the  rent  or  rents  to  be 
thereby  reserved  within  a  reasonable  time  to  be  therein 
limited  after  the  same  shall  become  due."  A  lease  of 
such  an  allotment  must,  therefore,  provide,  that  if  the 
rent  be  unpaid  for  some  specified  number  of  days  or 
weeks  after  the  day  of  resei'vation,  the  rector  or  vicar 
may  re-enter ;  and,  if  any  question  should  arise,  whether 
the  number  of  days  specified  in  a  particular  lease,  be  or 
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be  not  a  reasonable  time,  the  courts  of  law  must  neces« 
sarily  find  some  mode  of  deciding  the  question. 

For  these  reasons,  my  Lords,  I  am  of  opinion,  that  v. 

the  words  of  the  clause  in  question  may,  and  ought  to  J^o^  ^™' 
be  understood  to  mean  a  reasonable  power  of  re-entry.  _ 
And,  taking  this  to  be  the  legitimate  meaning  of  the  M6ott  C.  J. 
words,  I  proceed  to  shew,  that,  in  my  opinion,  the 
power  of  re-entry,  contained  in  the  particular  instance  of 
the  lease  in  question,  is  a  reasonable  power.  Usage  is 
of  great  weight  in  considering  what  is  reasonable;  and 
it  cannot  be  denied,  that  the  power  of  re-entry,  as  ex- 
pressed in  this  lease,  is,  in  form  and  substance,  such  as 
was  frequently  found  in  leases  before  the  execution  of 
the  settlement  by  Louisa  Barbara  Mansely  which  was  in 
J  757.  This  is  a  fact  which  must  be  in  the  knowledge 
of  some  of  your  Lordships,  without  recurring  to  the 
special  verdict  for  information  as  to  the  leases  of  this 
particular  estate.  If  any  space  of  time  could  be  allowed 
beyond  the  days  of  payment  prescribed  in  the  reserv- 
ation, the  space  of  15  days,  which  is  the  period  allowed 
in  the  present  lease,  will  not,  I  am  persuaded,  be 
thought  an  unreasonable  space  of  time.  Indeed,  al- 
though this  objection  was  pointed  out,  it  was  not  so 
much  insisted  upon  at  your  Lordships'  bar,  nor  .could 
be  in  the  construction  of  a  settlement  allowing  28  days 
for  payment  in  leases  to  be  made  at  a  rack-rent.  The 
main  stress  of  the  argument  was  applied  to  that  part  of 
the  clause  in  the  lease,  which  narrows  the  power  of 
re-entry  to  cases  wherein  no  sufficient  distress  can  or 
may  be  had  and  taken  upon  the  premises,  whereby  the 
rents  and  services,  and  all  arrearages  thereof,  may  be 
fully  raised,  levied,  and  paid. 

Upon  this  part  of  the  argument,  the  case  of  Coxe  v. 
Day  {a)  was  quoted  and  relied  upon.     It  has,  however, 

{a)  X3£aj/|Zx8« 
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1831/  been  discovered,  that  the  decision  in  that  case  is  con- 
trary to  a  prior  decision  of  the  Court  of  King's  Bench 
in  a  case  otHotley  v.  Scotj  reported  in  Z^^  and  of  which 
a  more  correct  manuscript  note  was  also  cited.  This 
earlier  case  was  unknown  to  the  counsel  by  whom 
AUm  C.  J.  Ciwre  V.  Dca/  was  argued,  and  probably  to  the  Court 
also ;  so  that  the  decision  of  Coxe  v.  Day  is  not  wholly 
free  from  question  as  to  its  own  particular  circumstances. 
It  was  certainly  not  thought  applicable  to  the  present 
case  by  the  two  surviving  Judges  of  the  Court,  when 
the  present  case  was  before  them ;  and  it  is  distinguish- 
able from  this  by  the  difference  of  the  language  of  the 
clause  upon  which  it  arose*  For,  in  that  case^  the 
words  of  the  clause  were  not  general,  as  in  the  present, 
**  a  power  of  re-entry  for  non-payment  of  the  rent,"  but 
special,  ^^  a  power  of  re-entry,  if  the  rent  be  behind  for 
the  space  of  21  days,"  which  words  do  not  so  easily 
admit  the  introduction  of  any  other  qualification  or 
matter  as  the  general  words  of  the  present  clause :  so 
that,  upon  the  wholes  the  case  of  Coxe  v.  Day  does  not 
appear  to  contain  a  decision  precisely  in  point  to  the 
present  case.  And,  therefore^  in  respect  of  authority, 
the  question  still  appears  to  be  left  open,  —  whether,  in 
the  absence  of  any  words  denoting  a  contrary  intention 
in  the  mind  of  the  framer  of  the  clause,  a  restriction  of 
the  right,  or  power  of  re-entry  to  the  absence  of  a  suf- 
ficient distress  be  a  reasonable  restriction  in  a  lease  like 
the  present ;  for,  if  it  be,  then  a  right  or  power  so  re- 
strained is  a  reasonable  right  or  power  of  re-entrv,  and 
the  introduction  of  such  a  right  or  power  into  the  pre- 
sent lease,  is  a  good  execution  of  the  leasing  power 
contained  in  the  settlement. 

Such  a  restriction  of  the  right  had  prevailed  in  prac- 
tice before  the  execiition  of  this  settlement  in  1757.  It 
was  known  and  in  use,  though  probably  less  general  or 
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jBrequent,  before  passing  the  statute  4  Geo.  2.  (a),  in  1 73 1 .        1821. 
If  the  e£fect  of  that  statute  be  (as  at  least  one  very 
learned  person  has  thought)   to  alter  entirely  the  com- 
mon law,  and  to  take  away  the  right  of  re-entry  under 
any  circumstances  of  demand  and  refusal  of  the  rent, 
where  a  sufficient  distress  can  be  found,  then,  certainly,    JUott  C«  J» 
the  express  introduction  of  the  words  of  restriction 
cannot  invalidate  the  lease,  because  it  is  only  an  ex- 
pression of  a  matter  tacitly  contained  and  implied  by 
operation  of  law.     But,  supposing  the  statute  not  to 
have  this  effect,  still,  in  my  opinion,  the  restriction  is 
reasonable  in  itself  in  a  case  like  the  present.     The  in- 
stances of  proceeding  at  the  common  law  by  demand 
of  the  rent  since  the  statute  was  passed  are  very  few ; 
the  proceeding  is  in  itself  troublesome  and  difficult,  as 
will  appear  by  the  circumstances  required,  which  I  have 
already  mentioned :  it  was,  indeed,  so  troublesome  and 
difficult,  and  found  to  be  attended  with  so  little  benefit  to 
landlords,  that  the  statute  was  passed  for  their  relief,  sub- 
stituting the  absence  of  distress  in  the  place  of  demand. 
Can  it,  then,  be  said  that  the  reversioner  is  unreasonably 
restrained  or  prejudiced  by  the  introduction  of  a  matter 
which  the  legislature  has  thought  generally  beneficial  to 
landlords,   and  which,  in   all  probability,   he   himself 
would  have  adopted,  even  if  the  terms  of  the  lease  had 
been  such  as  to  have  allowed  him  to  act  otherwise  ?     I 
say,  that,  in  all  probability,  he  would  have  adopted  it, 
because,  I  presume,  his  only  wish,  like  that  of  every 
other  reasonable  person,  must  be  to  obtain  the  payment 
of  his  rent  in  the  most  easy  and  speedy  manner.     And 
whatever  difficulty  there  may  be  in  viewing  a  messuage 
or  farm,  so  as  to  ascertain  whether  sufficient  be  found 
upon  it  to  answer  the  arrears  of  a  rent  bearing,  as  in 
this  case,  a  very  small  proportion  to  the  annual  value 
of  the  tenement,  still  I  have  the  authority  of  the  legis- 
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lature,  and  of  the  experience  upon  which  the  statute 
was  founded,  for  saying,  that  this  difficulty  is  less  io 
practice  than  the  difficulty  of  making  such  a  demand  as 
DoEydem.     would  authorize  a  re-entry  at  the  common  law.     If  any 
Jersey.       thing  more  be  desired  by  the  reversioner  than  a  speedy 
Miott  C.  J.    and  easy  mode  of  securing  and  enforcing  the  paym^t 
of  the  reserved  rent,  I  should  say,  that  he  desires  more 
than  the  framer  of  the  settlement  intended  to  give,  and 
more  than  the  law  ought  reasonably  to  allow.      The 
power  of  re-entry,  in  whatever  words  it  be  expressed^  can 
be  exercised  only  in  one  of  two  modes ;  that  is,  either  by 
making  a  demand  at  the  common  law,  without  r^ard- 
ing  the  value  of  distrainable  goods  on  the  premises,  or 
by  ascertaining  that  no  sufficient  goods  are  to  be  found 
on  the  premises,  without  regarding  a  demand  of  pay- 
ment.    For  the  reasons  already  given,  I  think  the  latter 
must  be  considered  as  the  most  effectual  and  beneficial 
mode;    and,  therefore,  speaking  generally  of  cases  of 
this  nature,  I  can  discover  no  reason  for  resorting  to 
the  former,  except  a  hope  (certainly  not  entertained  in 
this  particular  case,)  that  the  tenant,  being   taken  by 
surprize,  and  not  expecting  a  demand,  may  not  be  pre- 
pared for  immediate  payment  in  money,  and   a  desire 
to  take  advantage  of  his  want  of  preparation,   and  de- 
prive him  of  the  residue  of  his  term,   or  harass  him 
with  a  law-suit.     To  such  a  motive  a  court   of  law  will 
never  lend  its  aid.      And  a  construction  calculated  to 
give  effect  to  such  a  motive  would  be  contrary  to  die 
general  principles  of  the  law.     And  it  ought  not  to  be 
omitted,  that  the  present  question  arises  upon  the  con- 
struction   of  that  part  of  a   leasing    power   which  is 
intended  to  create  a  forfeiture  of  the  lease  executed 
under  the  power.     It  is  said  in  our  books,  that  forfei- 
tures are  odious  in   the  law,  and   this  is   the  reason 
assigned  for  requiring  so  much  formality  and  precision 
in  the  demand  of  the  rent  at  the  common  law.    And, 

for 
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for  the  same  reason,  in  addition  to  all  others  with  which 
I  have  troubled  your  Lordships,  I  think  such  a  con- 
struction ought  to  be  put  upon  the  words  of  the  settle- 
ment as  will  tend  rather  to  the  exclusion  than  to  the 
introduction  of  forfeitures  of  the  leases  to  be  granted 
under  it. 

For  these  reasons,  I  am  of  opinion,  that  the  demise 
of  the  5th  Septeniber<f  1 803,  is  not  invalid. 


1821. 
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The  Lord  Chancellor  (a).  My  Lords,  the  ques- 
tion which  is  now  brought  before  your  Lordships  for 
decision,  is  undoubtedly  a  question  of  very  great  im- 
portance to  the  parties.  We  have  to  determine,  as  I 
understand,  upon  the  validity  of  a  particular  lease, 
which  is  stated  in  the  special  verdict.  The  decision 
upon  that  lease,  however,  will  not  only  give  validity  or 
invalidity  to  the  lease  in  question,  but,  as  we  have  been 
informed  by  the  bar,  to  the  leases  of  a  very  considerable 
mass  of  property.  The  Plaintiff,  therefore,  has  a  great 
interest  in  your  Lordships'  decision ;  the  tenants,  of 
course,  have  a  very  considerable  interest  in  your  Lord- 
ships' decision ;  but  the  interest  in  your  decision  is  not 
confined  to  the  landlord  and  the  tenants,  because,  I 
apprehend,  that,  if  these  leases  are  invalid,  the  tenants 
in  this  case,  probably,  as  in  a  case  from  another  part  of 
the  united  kingdom  (I  mean  the  case  oi  the  .Qjicensbcrry 
leases)  will  have  a  title  to  recover  against  the  assets  of 
the  deceased  lessor,  the  value  of  their  interests  in  the 
estate.  But,  however  great  the  interest  of  any  of  these 
parties  may  be,  it  is  most  for  the  public  interest  that 
your  Lordships  should  take  care  to  decide  rightly. 

My  Lords,  if  I  could  hope,  that,  by  a.sking  your 
Lordships  for  further  time,  I  could  alter  that  opinion 
which,  \\f  is  my  duty  to  inform  your  Lordships,  I  have 
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long  entertained  upon  the  question  now  before  yon, 
(and  the  rather  my  duty,  because,  if  it  should  appear 
to  you  to  be  hastily  formed,  it  will  deserve  the  less  at- 
tention,) or  if  I  could,  consistently  with  my  other  im- 
portant engagements  and  duties,  hope  to  find  time^  in 
which  I  could  lay  down  the  humble  statements  I  am 
now  about  to  make  with  more  method,  or  if  I  could 
hope  to  relieve  myself  from  the  pain,  which  I  do  most 
sincerely  feel,  in  maintaining  an  opinion  upon  this  sub- 
ject, different  from  that  which  has  been  expressed  by 
many  persons,  for  whose  learning  and  abilities  I  enter* 
tain  the  greatest  respect,  I  should  endeavour  to  press 
your  Lordships  to  delay  hearing  what  I  have  hombly  to 
ofier  to  your  Lordships'  attention. 

My  Lords,  I  must  confess,  that  the  habits  of  my  pro* 
fessional  life  led  me  at  first  to  entertain  a  tery  ccm- 
siderable  surprize  indeed,  how,  upon  some  of  the 
questions  agitated  in  this  house,  there  could  be  any  dif- 
ference of  opinion  any  where.  My  Lords,  with  req>cct 
to  the  authorities,  your  Lordships  have  heard  observ- 
ations which  are  perhaps  much  more  apt  than  I  could 
presume  to  offer  to  your  attention,  upon  the  conflicting 
cases  of  Hotley  v.  Scot^  and  Coxe  v.  Day^  and  the  nega^ 
tive  authority  of  the  case  before  Lord  Chief  Justice 
Wiltesj  who,  I  believe,  was  a  very  great  lawyer.  Those 
authorities  I  shall  not,  I  hope,  be  thought  to  treat  with 
any  disrespect,  which  certainly  I  do  not  mean,  when  I 
avail  myself  of  what  has  fallen  from  the  two  learned 
Chief  Justices  in  their  observations  on  Coxe  v.  Day. 
If  Coxe  V.  Day  is  an  authority  one  way,  Hotley  v.  Scot 
is  an  authority  the  other  way ;  and  the  judgment  of  two 
of  the  Judges  in  the  court  below  on  this  very  case^  con- 
flicts with  the  case  of  Coxe  v.  Day.  But,  my  Lords, 
such  have  been  the  habits  of  my  professional  life^  that  I 
cannot  possibly  think  that  we  have  considered  all  tbe 
authority  to  be  taken  into  consideration  upon  this  sub- 
ject. 


IN  THE  Second  Year  of  GEO.  IV. 


599 


ject.  My  Lords,  we  hear  of  the  practice  of  conveyancers, 
and  that  amounts  to  a  very  considerable  authority ;  and 
I  am  justified  in  that  assertion  by  the  opinions  of  the 
greatest  men  who  have  sat  in  Westminster  Hall,  who,  I 
am  persuaded,  in  many  instances,  if  matters  had  been 
res  integrcVf  would  have  pronounced  decisions  very  dif- 
ferent from  those  which  they  thought  proper  to  adopt, 
if  they  had  not  taken  notice  of  the  practice  of  convey- 
ancers as  authority ;  but,  upon  this  subject,  my  Lords,  I 
do  not  think  that  the  unwritten  authorities  are  fairly 
considered,  when  it  is  merely  put,  that  such  clearly  is 
the  practice  of  conveyancers;  and  I  would  take  the 
liberty  with  very  great  respect  (with  respect  too,  more 
sincere  than  I  really  know  how  to  express)  to  intimate 
an  opinion  that,  upon  cases  of  this  nature,  it  might  not 
be  much  amiss,  if  courts  of  law  would  enquire  a  little 
more  what  has  been  done  as  well  as  said  in  courts 
of  equity :  not  for  the  purpose  of  determining  diflPerently 
what  are  the  points,  but  of  determining  how  far  men, 
who  have  sat  in  the  courts  of  equity,  have  determined 
the  legal  point  before  they  have  applied  themselves  to 
those  directions,  and  decrees,  and  orders,  which  they 
are  daily  in  the  habit  of  pronouncing.  My  Lords,  be^ 
tween  the  year  1772,  (it  is  a  long  while  to  look  back  to,) 
and  a  period  approaching  the  year  1780,  I  spent  many 
of  the  most  profitable  years  of  my  life  in  the  office  of  a 
conveyancer ;  and  I  was  led,  at  that  time,  to  a  knowledge, 
not  only  of  the  practice  there,  but  of  what  were  the  sen- 
timents of  the  great  conveyancers  of  those  days ;  and  I 
am  as  sure,  I  think,  as  I  can  be  of  my  existence,  that  it 
never  would  have  occurred  to  any  one  of  them,  if  there  was 
a  leasing  power  in  any  marriage  settlement,  requiring  such 
a  power  as  this,  that  to  give  the  time  of  fifteen  or  twenty 
days  would  be  an  invalid  execution  of  the  power.  I  am 
sure  all  practice  was  the  other  way ;  and  practice,  my 
Lords,  in  this  respect  is  evidence  of  what  is  reasonable. 
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But  the  unwritten  authority  does  not  rest  here.  The 
power  of  leasing  is  often  one  which  nnist  be  executed 
by  trustees  under  marriage  settlements.  In  those  settle- 
ments in  which  tliey  take  the  legal  fee,  it  of  course  falls 
on  them ;  and  in  those  in  which  the  legal  estate  is  in 
the  persons  beneficially  interested,  the  power  of  leasing 
is  often  given  to  tlie  trustees  to  preserve  contingent 
remainders  during  the  minorities  of  the  cesttdque  uses. 
In  a  great  majority  of  cases,  I  can  say,  on  my  own 
knowledge,  that  the  power  does  not  mention  any  period 
of  arrear  before  the  rc-entry  is  to  bo  allowed.  The 
trustees  sometimes  use  their  own  discretion  in  executing 
the  power  to  lease ;  at  other  times  they  act  under  the 
direction  of  the  Court  of  Chancery.  In  the  first  case, 
their  uniform  practice  would  form  a  weighty  considera- 
tion here.  In  the  second,  where  they  act  by  the  authority 
of  the  Court  of  Chancery,  you  must  permit  me,  for  my 
predecessors  and  successors,  though  not  for  myself^  to  say, 
in  every  one  of  those  leases  there  is  an  authority  of  law, 
that  that  is  a  due  execution  of  the  power :  because  the 
Chancellor  has  no  right  to  direct  such  a  lease  to  be 
made,  if,  when  it  is  executed,  it  is  not  according  to  the 
power.  He  is  a  judge  of  law  and  equity,  and,  when  he 
has  determined  as  a  judge  of  law  that  such  is  a  due 
execution  of  the  power,  then,  and  then  only,  he  has 
authority,  according  to  the  constitution  of  this  country, 
to  direct  such  lease  to  be  made  by  the  trustees.  Then, 
my  Lords,  I  should  be  very  glad  to  know,  whether  the 
whole  practice  of  that  Court  is  not  to  be  looked  at  as 
practice  fixing  what  is  the  legal  construction  of  such  a 
power  to  lease  ? 

My  Lords,  it  does  not  rest  here ;  for,  suppose  the 
case  put  by  one  learned  Judge,  suppose  the  tenant  for 
life,  here,  had  agreed  with  this  occupying  tenant  to 
make  him  a  lease  with  a  power  of  re-entry  on  non- 
payment of  rent,  and  he  would  not  make  it  with  a  power 
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of  re-entry  giving  an  extension  of  time,  and  then  the 
tenant  had  filed  a  bill  in  equity  to  compel  him  to  make 
a  lease  according  to  the  agreement :  —  No  Chancellor 
could  possibly  have  directed  a  lease  to  be  made  with 
fifteen  days'  time,  in  case  of  a  non-payment  of  rent,  un- 
less he  was  satisfied,  according  to  law,  that  would  be 
a  due  execution  of  the  power ;  he  could  not  have  done 
it  in  any  of  the  cases  in  which  there  has  been  such  a  de- 
cree made.  I  disclaim,  for  those  who  have  gone  before 
me,  and  those  who  are  to  come  after  me,  the  charge 
that  such  directions  were  not  made  upon  the  authority 
of  cases  which  have,  at  least,  as  much  authority,  and  a 
great  deal  more  than  those  which  have  been  stated  to 
your  Lordships. 

Another  authority  is  to  be  found  in  the  construc- 
tion which  the  general  inclosurc  act  has  received. 
Rectors  and  vicars  are,  under  tlie  S8th  section  of  that 
act,  enabled  to  lease  their  allotments,  so  that  there 
be  inserted  in  such  lease  power  of  re-entry,  on  non- 
payment of  rent,  within  a  reasonable  time,  to  be  therein 
limited,  after  the  same  shall  become  due.  And,  my 
Lords,  we  have  acted  under  that  statute  ever  since  it 
passed ;  rectors  and  vicars  have  been  making  leases  ever 
since,  and  I  believe  you  will  find,  that  the  universal 
practice  has  been  to  give  days  in  the  manner  days  are 
given  in  this  lease.  It  is  truly  said,  that  a  reasonable 
time  is  authorised;  but,  if  my  argument  is  correct,  a 
reasonable  time  would  have  been  authorised,  if  these 
words  had  not  been  introduced ;  and,  I  must  add,  that 
the  words  of  the  act  answer  the  objection,  that  courts 
of  justice  cannot  be  required  to  say  what  is  a  reasonable 
time ;  for,  the  legislature  has,  in  this  instance,  expressly 
required  them  to  do  so.  Suppose  that,  in  a  parish 
in  which  the  rector  or  vicar  has  an  allotment  subject  to 
this  power,  there  are  tenants  for  life,  receiving  allot- 
ments to  be  enjoyed  according  to  the  limitations  of  the 
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settlement  of  that  land»  in  respect  of  which  the  allotment 
b  made,  —  What  is  the  consequence  of  that  ?  The  con* 
sequence  of  that  is,  that  the  powers  of  leasing  in  the 
settlements  under  which  those  respective  persons  (lay 
persons,  not  ecclesiastical  persons)  are  made  tenants  for 
life^  apply  themselves  to  their  whole  ests^te  after  the 
allotment  is  made ;  and  a  most  singular  thing  it  would 
be  to  say,  thdt  fourteen  or  fifteen  days  is  a  reasonably 
time  for  a  power  of  re-entry  in  a  rector  or  vicar,  ba^ 
unreasonable  in  the  tenant  for  life  claiming  under  a 
settlement,  which  settlement,  so  far  as  it  applies  to  the 
new  allotment,  is  in  fact  made  under  that  very  act  of 
indosure.  I  say,  therefore^  my  Lords,  that  your  Lord- 
ships' decision  in  favour  of  the  defendant  in  error,  if 
not  founded  in  peculiarities  in  the  words  of  the  settle- 
ment, would  interfere  with  practice  so  long  and  so  ge* 
neral  as  to  make  it  one  of  the  most  mischievous  that  ever 
was  pronounced. 

I  will  now,  therefore,  consider  whether  any  peculi&ii- 
ties  justifying  such  a  decision,  can  be  found  in  the  uif^ 
tlement  itself;  and,  here^  permit  me  to  say,  that  I  am 
going  to  comment  upon  this  settlement,  taking  it  for 
granted  that  it  is  understood  on  all  sides,  that  this  spe- 
cial verdict  finds  every  thing  that  ought  to  be  found.  I 
put  that  upon  the  understanding  of  the  parties.  My 
Lords,  we  have  had,  in  the  course  of  argument  at  the 
bar,  a  great  deal  of  argument  on  the  admhssibihty  of 
extrinsic  evidence.  Now^  with  reference  to  extrinsic 
evidence,  my  humble  opinion  is,  that  this  is  a  case  in 
which  you  must  admit  some  extrinsic  evidence ;  although 
I  concede  that,  generally  speaking,  you  must  construe 
instruments  by  what  is  to  be  found  within  their  four 
comers.  That  principle  cannot  apply  here ;  for,  when 
you  are  considering  the  question,  whether  a  lease  is  con* 
formable  to  a  power  in  another  instrument,  jou  mosl. 
look  into  that  instnunent  which  contains  the  power; 
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and,  if  you  must  look  into  that  instrument  which  con- 
tains the  power,  then,  in  order  to  get  at  the  true  con- 
struction of  the  power  itself,  you  must  look  at  every 
part  of  that  instrument ;  and,  if  the  instrument  which 
contains  the  power  be  referred  to  by  the  instrument 
which  is  the  execution  of  the  power;  and  the  instru- 
ment which  contains  the  power,  also  refers  you  to  other 
instruments  for  its  explanation,  then  you  must  look  at 
those  instruments,  and  by  this  chain  they  become  part 
of  the  documents  on  which  your  decision,  as  to  the 
execution  of  the  power,  must  be  founded. 

I  think,  in  this  case,  you  might  state  it  thus.  Here 
were  leases  made  prior  to  1757;  the  settlement  refers  to 
leases  which  should  be  existing  at  the  time  the  new  lease 
should  be  made,  and  it  not  only  refers  to  the  leases 
which  should  be  then  existing,  but  it  refers,  in  that  part 
of  it  which  gives  the  power  of  making  future  leases,  to 
the  leases  existing  at  the  time  of  the  settlement.  I  do 
not  carry  it  so  far  as  to  say  you  shall  go  into  length  of 
time  to  see  what  were  the  habits  of  leasing  prior  to  those 
then  existing  leases ;  but,  I  say,  you  must  go  to  those 
then  existing  leases,  or  it  is  impossible  to  collect  what 
the  meaning  of  that  power  is.  Now,  my  Lords,  I  say, 
also,  that,  if  the  instrument  in  which  the  power  is  con- 
tained, shews  what  was  the  nature  of  the  estates  which 
the  persons  had  who  were  making  that  settlement,  you 
cannot  shut  your  eyes  against  that  part  of  the  settlement 
in  which  that  information  is  contained. 

With  these  general  observations,  your  Lordships 
will  give  me  leave  to  call  your  attentibn  to  the  iacts  of 
the  case.  A  lady  named  Louisa  Barbara  Mansel,  after- 
wards Louisa  Barbara  Vernon^  was  tenant  for  life  of  the 
estates,  with  several  remainders  over,  and  with  a  power 
in  her,  in  consideration  of  marriage,  of  revocation  and 
new  appointment ;  and  the  special  verdict  states,  that^ 
upon  the  20th  of  Jviy^  1 757,  she  intermarried  tnth  Mr. 
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Vernon;  that,  before  the  marriage  upon  the  2d  oijtdy^ 
\*lb*ly  she^  by  her  deed,  revoked  all  the  uses  contained  in 
the  will  of  Lord  Manselj  concerning  the  said  premises, 
and  appointed  and  limited  the  same  to  the  Earl  of 
Guilford  and  Charles  MotUagUj  and  their  heirs,  in  trust 
to  hold  the  same^  after  the  said  marriage,  to  the  use  of 
the  said  George  Venables  Vernon  for  life,  without, im- 
peachment of  waste,  remainder  to  the  said  Louisa  Barbara 
for  life^  without  impeachment  of  waste,  and  after  the  de- 
termination of  those  estates,  or  either  of  them  by  for- 
feiture or  otherwise,  in  the  life-time  of  the  said  George 
Venables  Vernon  and  Louisa  Barbara^  or  the  survivor 
of  them,  to  the  use  of  the  said  Earl  of  Guilford  and 
Charles  MontagUj  and  their  heirs,  to  preserve  contingent 
remainders,  and  to  permit  the  said  George^  during  his 
life,  and  afterwards  the  said  Louisa  Barbara^  during  her 
life^  to  take  the  rents,  &c.  and  after  the  decease  of  the 
survivor  of  them,  to  divers  other  uses  for  the  benefit  of 
their  issue ;  and,  in  de&ult  of  issue^  to  the  use  of  the  will 
of  the  said  Louisa  Barbara^  and  subject  to  the  powers 
and  limitations  to  be  thereby  directed  and  appointed; 
and,  in  the  mean  time,  to  the  use  of  the  said  Louisa 
Barbara^  her  heirs  and  assigns  for  ever;  and  then  follows 
the  clause  upon  which  this  question  principally  arises* 
My  Lords,  before  I  state  that,  I  will  take  the  liberty 
to  mention  to  your  Lordships  another  head  of  authority 
which  I  confess  has  influenced  me  a  good  deal  with 
respect  to  those  fifteen  days.  Your  Lordships  know, 
that,  by  a  statute  made  some  years  ago,  the  legislatare 
authorized  the  committees  of  lunatics,  by  authority  of 
the  court  of  chancery,  where  those  lunatics  were  tenants 
for  life  with  powers  of  leasing,  to  make  such  leases  as 
the  tenants  could  have  made  if  they  had  been  of  sane 
mind ;  and  I  never  had  the  least  doubt,  in  consequence 
of  the  habits  of  my  professional  life,  in  directing  them 
to  make  leases  with  this  ordinary  reservation  of  fourteen 
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or  fifteen  days  with  respect  to  the  time  of  forfeiting  the 
estate.  I  certainly  did,  however,  think  it  right,  in  de- 
ference to  the  opinion  which  I  understood  was  stated 
in  the  Exchequer  Chamber,  to  check  myself  in  that 
practice,  and  to  take  care  that  that  habit  should  no 
longer  be  acted  on.  So  if  a  rector  or  vicar  who  had 
an  allotment  under  an  inclosurc  act  had  been  a  lunatic, 
it  would  have  been  necessary  for  the  court  to  have  acted, 
and  I  should  have  given  a  similar  direction. 

My  Lords,  then  follows  the  clause  containing  the 
leasing  power.  But  before  I  read  this  clause,  I  ap- 
prehend, that,  where  a  power  of  this  sort  is  given 
in  a  mari'iage  settlement,  it  is  part  of  the  contract 
xvhich  all  the  parties  in  tiie  marnage  settlement  are 
understood  to  enter  into  with  respect  to  each  other. 
It  is  their  intention  that  is  to  be  executed,  and  the  tenant 
for  life,  when  he  makes  a  lease,  acts  according  to  that 
intention,  as  an  instrument  for  the  benefit  of  all  those 
who  have  an  interest  in  the  inheritance.  He  must, 
therefore,  be  considered  as  acting  with  perfect  bona 
JideSi  and,  in  cases  of  forfeiture,  you  are  not  to  be  astute 
to  find  out  a  forfeiture,  if  the  parties  really  are  dealing 
bondjldej  according  to  what  they  conceive  to  be  the 
intention  of  the  framers  of  the  settlement  under  which 
they  act  If  they  misconceive  it,  that  will  not  do;  but 
if  a  fair  construction  will  authorize  you  to  say,  they 
have  not  misconceived  it,  you  are  not  to  look  astutely 
to  defeat  their  execution.  There  were  three  species  of 
estates  of  which  leases  were  to  be  made  under  this 
settlement;  one  of  them  estates,  as  I  understand,  usually 
demised  for  lives,  upon  payment  of  a  fine,  which  fine  is, 
in  truth,  a  great  portion  of  the  consideration  paid  for 
such  leases,  and  the  small  annual  rents  and  other  ser- 
vices, though  of  some  value,  are  of  little  value  when 
compared  to  the  fine ;  they  are  a  sort  of  rental,  which 
is  rather  from  time  to  time  calculating  a  small  sum  of 
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money  off  the  estate^  than  paying  the  yalue  of  the  estate 
The  next  species  of  lands  are  lands  to  be  let  at  rack- 
rent  for  years  absolute;  and,  with  reference  to  them, 
it  is  very  easy  to  reserve  a  power  of  re-entry ;  and  the 
third  is  of  mines;  with  regard  to  which,  unless  con- 
veyances are  more  able  at  this  time  of  day  than  some  of 
the  old  ones  used  to  be  in  the  last  century,  it  wonid  be 
difficult  to  find  out  what  sort  of  power  of  re-entry  yaa 
could  apply  to  them.  Conveyancers  are^  therefore^  in 
general,  obliged  to  content  themselves  with  alluding  to 
proper  and  reasonable  modes  of  working  the  mines. 
Then,  one  c^  the  conditions  to  which  we  are  particularly 
to  attend  is  this,  <^  And  so  as  on  every  such  req)ective 
leas^  demise,  or  grant,  for  a  life  or  livesy  or  for 
years  determinable  on  the  dropping  of  a  life  or  live% 
fhere  be  reserved  and  made  payable^  during  the 
ccmtinuance  of  the  estates  and  interest  thereby  to 
be  demised^  leased,  or  granted  respectively,  the  andenl 
and  accustomed  yearly  rents,  duties,  and  services,  or 
more,  or  as  great  or  beneficial  yearly  rents,  dutiesi 
and  services,  or  more,  as  now  are^  or  at  the  time  of  d^ 
mising  or  granting  the  premises  so  to  be  demised,  leased, 
or  granted  respectively,  were  reserved  or  made  payable 
for  or  in  respect  of  the  same  premises  respectively ;  or 
a  just  proportion  of  such  ancient  or  the  present  re- 
served rtots^  duties,  and  services,  or  more^  according 
to  the  value  of  the  premises  so  to  be  demised,  leased, 
or  granted  respectively ;"  and  then  come  the  exceptions 
with  respect  to  the  heriots,  and  the  usual  clause^  that 
these  rents,  duties,  and  services  were  to  be  fi>r  the 
benefit  of  the  persons  entitled  from  time  to  time.  Now 
let  US  suppose  ourselves  sitting  down  to  make  a  new  leasee 
after  the  year  1757,  of  premises  which,  in  the  year  1757, 
were  held  under  a  then  existing  lease.  Addressing  our- 
selves to  the-  execution  of  th^t  power,  is  it  possible  to 
b^  deniedf  that,  in  order  to  see  how  the  power  shooU 
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be  executed,  we  must  look  at  that  existing  lease  which  is 
the  lease  immediately  preceding  that  which  we  are  to 
make  ?  I  do  not  carry  it  further ;  I  do  not  say  that  we 
are  to  go  back  into  the  more  remote  periods  of  time, 
and  see  what  was  the  habit  in  all  time  past :  but,  I  say, 
we  are  bound  to  receive  the  evidence  to  which  the  lan- 
guage of  the  power  refers  us ;  to  receive  the  evidence  of 
the  deed  containing  the  power.     You  must  first  ask,  do 
you  mean  to  demise  according  to  the  ancient  and  ac- 
customed rent?  You  must  go  there  to  know  what  it  is; 
and  so  as  to  the  duties  and  services.     Here  are  strong 
words  here  which  always  struck  me,   that  it  is  not 
necessary  they  should  be  the  same  yearly  rents,  duties, 
and  services,  or  more,  but  they  may  be  as  great  or  be- 
neficial.    I  say  I  have  a  right  to  look  at  this  word  "  or" 
as  being  of  some  signification,  when  I  find,  in  othei: 
parts  of  the  lease,  as  "  great  and  beneficial."     This  is 
to  be  "  as  great  or  betieficial ;"  and  I  cannot  help  ex- 
pressing, that  I  entertain  rery  considerable  doubt  whether, 
if  this  clause  as  to  the  distress  had  not  been  contained  in 
the  new  lease,  the  new  lease  for  that  reason  would  not 
have  been  bad.     I  agree  with  the  Lord  Chief  Justice, 
that  if  the  lease  be  in  tlie  slightest  degree  less  bene- 
ficial than  the  requisitions  ot  the  power,  it  is  invalid. 
But,    if  this   power   authorizes  me  to    make  a  lease, 
provided  the  rent  is  as  beneficial,  if  I  demise  upon  the 
same  rent  in  the  same  way,  do  not  I  reserve  you  as 
beneficial  a  rent  as  formerly  ? 

Then,  my  Lords,  come  these  words,  and  let  us 
suppose  that  they  are  necessary,  "  and  so  as  there  be 
contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved."  And 
this  occurs  in  an  instrument  where,  with  respect  to 
other  property,  upon  which  the  best  and  most  improved 
yearly  rent  was  to  be  reserved,  arid  where,  with  respect 
to  that  rent  which  was  to  be  so  reserved,  (a  rent  which 
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was  de  anno  in'  annum^  and  firom  half  year  to  half 
year^  rendering  to  the  landlord  the  value  of  the 
enjojrment),  the  authors  of  this  settlement  say,  that 
there  shall  be  non-pa3rment  allowed  for  twenty-eight 
days.  I  take  it,  now,  upon  the  first  objection  as  to  the 
fifteen  days ;  and  I  ask,  whether  a  power  of  re-entry 
for  non-payment  of  rent  in  fifteen  days  is  not  a  power 
of  re-entry  for  non-payment  of  rent  ?  No  man  can 
deny  that  it  is  a  power  of  re-entry ;  no  man  can  deny 
that  it  is  a  power  of  re-entry  for  non-payment  of  rent. 
It  is  not  the  same  power  as  it  would  be,  if  it  were  twen- 
ty days  or  twenty-five  days ;  but  still  it  is  a  power  of 
re-entry  for  non-payment  of  rent :  and  where  are  the 
words  in  the  settlement  on  which  the  parties  insist  there 
shall  be  in  the  lease  an  unconditional  power  of  re-entry 
for  non-payment  of  rent  ?  Now,  to  recur  again  to  the 
impression  that  old  habits  make  on  one's  mind,  it  would 
appear  to  me  most  astonishing,  —  previous  to  the 
agitation  of  this  case,  it  did  appear  one  of  the  most 
astonishing  things  to  my  mind,  —  having  a  good  deal 
to  do  with  decisions  at  law,  that,  if  there  was  a  lease 
to  be  made  with  a  power  of  re-entry,  the  lessor  could 
insist  it  should  be  a  lease  giving  a  power  of  re-entry  at 
the  day.  I  should  say  that  was  contrary  to  the  habit 
and  usage  of  the  Court ;  —  speaking  from  that  habit  and 
usage,  I  say,  the  Court  ought  to  decree  in  favour  of  the 
tenant,  if  he  were  willing  to  execute  a  lease  containing  a 
reasonable  extension  of  time  for  the  payment  of  the  rent ; 
and  I  cannot  help  thinking  that,  from  the  circumstance 
of  pointing  out  the  twenty-eight  days  in  the  other  case, 
you  are  bound  to  see  a  difference  between  the  case  of  a 
reservation  of  a  rent,  which  is  the  actual  value  from  year 
to  year,  of  the  land  that  is  occupied,  (as  far  as  a  tenant 
ever  pays  the  actual  value,)  and  the  reservation  of  a 
rent  of  much  less  valuer  but  compensated  by  a  large 
fine:  and  when  you  consider  the  value  of  the  lands 
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and  the  estate,  as  compared  with  the  fine,  it  does 
appear  to  me,  that  this  deed  affords  suiSicient  evidence, 
(particularly  with  reference  to  the  words  I  have  before 
commented  on,)  that,  if  the  rent  and  fine  are  as  benefi- 
cial as  those  in  the  then  existing  lease,  it  would  be  a  due 
execution  of  the  power. 

But  that  does  not  touch  the  question  about  distress, 
I  admit :  unless  so  far  as  the  same  qualification  of  dis- 
tress may  have  been  in  the  former  lease ;  because,  if  the 
same  qualification  of  distress  was  in  the  former  lease, 
then  the  same  arguments  that  you  build  on,  giving  the 
period  in  the  former  lease,  apply  to  giving  the  distress. 
But,  if  the  power  of  re-entry  required  by  the  settlement 
means  a  reasonable  power  of  re-entry,  and  if  that  has 
been  the  construction  usually  put  on  it,  it  is  the  same  as 
if  the  lease  was  directly  conformable  to  the  power.  I 
think  that  practice  has  applied  that  qualification  to  the 
reservation  of  a  general  power  of  re-entry;  and,  as  to  the 
difficulty  of  determining  what  is  reasonable,  I  know  no 
difference  between  determining  what  is  reasonable  on  this 
subject  and  on  any  other  subjects ;  and  on  other  subjects, 
every  court  has  to  determine  it.  With  respect  to  the 
qualification  of  the  power  for  re-entry  by  the  sufficiency 
of  distress,  though  I  cannot  agree  with  the  learned 
judge,  who  I  think  is  as  old  a  sage  of  the  law  as 
myself,  (I  believe  he  came  to  the  bar  in  the  same 
term  with  me,)  that  the  statute  of  4*  Geo.  2.  is  im- 
perative, yet  it  is  impossible  for  me  to  deny,  that 
the  statute  of  4  Geo.  2.  and  the  general  inclosure 
act,  and  all  the  practice  to  which  I  have  been  allud- 
ing, do  establish,  beyond  all  question,  that  it  is  a 
reasonable  execution  of  a  power,  even  where  this  clause 
of  distress  is  put  in.  And,  my  Lords,  when  we  are 
considering  these  circumstances,  do  let  us  attend  a  little 
to  the  extreme  importance  of  the  question  before  us  in 
one  respect.     My  Lords,  you  are  not  merely  in  the 
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execution  of  a  power  to  consideir  what  is  most  beneficial| 
as  between  A  the  tenant  for  life,  and  B  the  remaindeiw 
man ;  but  what  is  most  beneficial  to  both  and  to  eacfa^ 
with  reference  to  the  terms  on  which  tenants  are  to  be 
procured :  and  though,  in  this  case,  there  is  very  litde 
difference,  perhaps,  of  convenience  or  inconvenience  to 
the  tenant,  whether  he  is  to  pay  on  the  day  the  rent  is 
reserved,  or  fifteen  days  afterwards,  yet,  on  the  one 
hand,  if  there  be  that  little  inconvenience,  I  say  that  is 
a  ground  why,  if  the  words  of  the  power  contained  ia 
the  settlement  will  allow  you  to  give  those  days,  you 
shall  hot  say  that  is  a  forfeiture  of  the  lease :  and,  on 
the  other  hand,  I  say,  though  the  quantum  of  conveni- 
ence may  be  ever  so  small,  yet  that  the  principle  pursued 
in  deciding  these  cases,  requires  you  to  consider,  not 
merely  what  is  for  the  benefit  of  a  person  having  an 
interest  in  one  parcel  of  the  inheritance,  but  what  is 
for  the  benefit  of  the  whole  inheritance,  and  all  the  per- 
sons to  take  in  it. 

There  is  another  way  of  putting  it  which  is  material ; 
that  is,  if  I  am  not  wrong  in  my  notions  of  the  practice, 
to  consider,  if  powers  are  to  be  executed  for  the  benefit 
of  all  persons  having  an  interest  in  the  inheritance^  in 
the  first  place,  what  will  be  the  situation  of  persons  who 
have  those  powers  ?  That  is  a  most  serious  consider- 
ation. If  you  are  to  adopt  it  as  a  principle,  that,  in  a 
settlement  where  a  power  is  given  as  nakedly  in  the 
terms  of  it  as  here,  you  are  to  execute  that  power  in  the 
precise  terms,  (and  then  you  must  take  into  your  con- 
sideration, that  no  tenant  for  life,  no  trustee,  nobody, 
in  short,  who  has  not  an  absolute  inheritance  in  the 
estate,  will  ever  think  of  executing  a  power  without  the 
direction  of  a  court  to  tell  him  whether  it  is , right  or 
wrong,)  the  inconvenience  would  be  infinitely  great 
But  I  am  of  opinion,  that  these  words  of  qualification 
arc  words  of  course;  (and  I  beg  leave  to  recal  the  atten- 
tion 
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tion  of  your  Lordships  to  the  language  of  Mr.  Justice 
Bayley  on  this  part  of  the  case,)  that  this  is  an  entry 
for  non-payment  of  rent;  and  that  the  words  of  the 
settlement  do  not^  prohibit  such  a  clause  for  re-entry 
for  non-payment  of  rent  as  is  here  reserved ;  I  think, 
we  have  the  authority  of  the  legislature  for  saying, 
that  the  qualiiications  in  this  power  are  reason- 
able; and,  therefore,  on  these  grounds,  I  shall  only 
offer  my  opinion,  that  these  leases  are  valid.  Whether 
your  Lordships  may  think  proper  to  adopt  that  opinion, 
it  is  not  for  me  to  say ;  it  is  my  duty  to  express  that 
opinion. 
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Lord  Redesdale.  —  My  Lords,  I  shall  not  trouble 
your  Lordships  at  any  length  upon  the  question  now 
before  you ;  but,  having  attended  throughout  the  dis- 
cussion of  it,  and  having,  from  a  very  early  period  of 
life,  had  much  converse  with  that  part  of  the  law  which 
enables  me  more  particularly  to  consider  cases  of  this 
description,  (I  mean  conveyancing,)  I  think  it  my  duty 
to  offer  a  few  words  to  your  Lordships'  consideration. 

My  Lords,  with  respect  to  what  has  been  said  as  to 
general  opinions  upon  the  subject,  and  as  to  the  prac- 
tice of  conveyancing,  I  cannot  agree  with  much  that  has 
dropped ;  because  I  do  conceive,  that  the  law  has  fre- 
quently been  decided,  even  in  the  construction  of  acts 
of  parliament,  upon  what  has  been  the  general  under- 
standing of  lawyers  as  to  the  true  intention  of  those  acts 
of  parliament :  and  I  will  instance  such  a  case  under  the 
statute  of  jointure.  Your  Lordships'  House  determined, 
in  the  case  of  Drury  v.  Drury  (a),  that  a  rent  charge 
settled  on  an  infant  was,  within  the  statute  of  jointure  (^), 
a  good  bar  of  dower ;  not  because  such  was  the  literal 
interpretation  of  the  statute,  but  because  such  had  been 
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the  constant  practice  of  conveyancers  and  others  touch* 
ing  the  subject :  and  it  was  expressly  upon  that  ground, 
that  your  Lordships'  decision  at  that  time  went ;  and  I 
do  conceive  it  is  of  the  utmost  importance  that  your 
Lordships  should  guide  your  judgment  by  that  criterion, 
whenever  it  can  be  applied ;  for,  otherwise,  my  Lords,  all 
property  must  be  in  hazard.  My  Lords,  it  is  more 
especially  of  importance  with  regard  to  marriage  setde^ 
ments.  They  are  ordinarily  prepared  by  those  persons 
who  employ  their  minds  in  the  construction  of  deeds; 
and  what  persons  of  that  description  consider  to  be  the 
law,  acted  upon  for  a  length  of  time,  and  not  dis- 
puted in  courts  of  law,  should  be  taken  to  be  the  general 
impression  upon  the  minds  of  lawyers  upon  the  parti- 
cular subject.  How  are  you  otherwise  to  understand 
the  intent  of  parties  in  a  settlement,  which  really  and 
truly  is  as  much,  I  may  say,  the  view  which  the  person 
who  prepared  it  has  upon  the  subject  as  the  view  of  the 
parties ;  for  the  parties  fo  a  certain  degree  are  ighorant 
of  the  words  that  are  used,  unless  so  far  as  they  are 
advised  by  the  persons  whom  they  consult ;  and,  there- 
fore, the  practice  of  conveyancers  upon  subjects  of  this 
description  is,  I  conceive,  a  most  important  consider- 
ation, and,  wherever  that  has  prevailed  for  a  great  length 
of  time  without  impeachment  in  a  court  of  justice,  I  take 
it,  it  ought  to  be  considered  as  a  true  exposition  of  the 
law. 

My  Lords,  I  have  thought  it  necessary  to  say  so  much 
upon  that  part  of  the  case  which  has  been  just  before  your 
Lordships,  because,  I  think,  it  would  be  highly  dangerous 
to  treat  it  in  the  manner  in  which  it  has  been  treated  by 
a  learned  judge;  and,  with  great  deference,  I  cannot 
agree  to  what  the  learned  judge  said,  because  I  think 
that  practise  most  important  to  the  consideration  of  the 
case,  if  you  wish  to  preserve  property  to  persons  who 
are  in  possession^  which  may  be  defeated  upon  the  con- 
struction 
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struction  of  deeds  and  instruments,  unless  you  give  them 
that  construction  which  Lawyers  have  constantly  put 
on  them,  though  not  conformable  to  the  precise  rule, 
supposing  that  language  to  be  literally  understood. 

My  Lords,  with  respect  to  the  case  before  you,  it 
does  appear  to  me,  that  it  is  necessary  to  consider,  for 
the  purpose  of  the  final  decision  of  this  question,  only 
the  very  words  of  the  settlement  under  consideration. 
My  Lords,  words  used  in  an  instrument  of  this  descrip- 
tion must  be  construed  according  to  the  subject  to 
which  they  arc  applied.  The  words  here  used,  and 
which  are  in  question,  are  applied  to  a  power  over  a 
particular  description  of  property ;  the  power  is  one  of 
three  powers  applying  to  three  descriptions  of  property, 
and  varying  according  to  those  three  decriptions.  First, 
of  property  which  w^as  under  the  settlement,  let  under 
leases  for  life  or  lives,  or  for  years  determinable  upon 
life  or  lives ;  secondly,  of  property  that  consisted  of 
lands  not  under  such  leases,  but  under  rack-rent 
leases ;  and,  thirdly,  of  mines.  —  Now,  my  Lords,  may 
we  not  conclude,  that  the  persons  who  formed  this 
instrument  contemplated  these  three  species  of  property 
under  the  different  circumstances  in  which  they  stood  ? 
And  what  is  the  manner  in  which  they  contemplated 
that  property,  which  was  leased  for  lives  or  years  de- 
terminable upon  lives  ?  what  did  they  mean  to  give  by 
the  power  as  to  that  property  ?  They  meant  to  give 
the  same  power  of  enjoyment  which  was  possessed  by 
the  former  owners  of  the  property.  By  the  nature  of 
that  property,  no  benefit  would  be  derived  from  it  for  a 
considerable  term  of  years,  except  by  renewing  the  leases 
from  time  to  time  as  they  dropped ;  and,  therefore,  they 
gave  a  power  to  grant  leases  of  that  part  of  the  property, 
reserving  what  had  been  before  reserved  m  as  beneficial 
a  manner  in  all  respects  or  more,  giving  the  power  to 
receive  more,  but  not  to  receive  less,  not  only  as  to  the 
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rent,  but  as  to  the  services.  In  every  instance  of  a  par- 
ticular lease,  every  thing  was  to  be  reserved  exactly  in 
the  same  manner  as  it  had  been  reserved  by  the  prior 
leases,  or  at  least  not  less  beneficially.  With  respect  to 
the  second  description  of  property,  there  the  power  is 
to  lease  at  the  best  and  most  improved  rent.  My  Lords, 
the  words  are  added,  ^^  that  can  be  reasonably  had  or 
obtained.'^  Does  that  word  "  reasonably**  reaUy  and 
truly,  though  perhaps  introduced  from  caution  into  it^ 
vary  the  instrument  the  least  in  the  world  ?  Would  it 
not  be  a  sufficient  execution  of  the  power,  if  the  best 
and  most  improved  rent  had  been  obtained  according 
to  reasonable  estimation  of  the  best  and  most  improved 
rent?  But  I  should  consider  from  that,  although  the 
rent  reserved  may  not  be  the  very  best  rent  that  could 
be  got,  yet,  if  it  is  fairly,  and  honestly,  and  reasonaUj, 
the  best  rent  that  can  be  reserved,  without  any  fine  d^ 
rived  by  the  person,  virho  granted  it,  that  it  is  a  good 
lease:  the  word  ^^  reasonable,"  though  introduced  in 
this  part  of  the  instrument,  is  a  word  merely  of  cautioDf 
and  would  not  alter,  in  any  degree  whatever,  the  con- 
struction of  the  power. 

My  Lords,  with  respect  to  the  two  parts  of  the  pro- 
perty, that  which  is  on  leases  for  lives  or  for  years  de* 
terminable  on  lives,  and  that  at  rack  rent,  there  were 
introduced  words  with  respect  to  a  power  of  re-entiy 
on  non-payment  of  rent,  the  first  is  expressed  in  one 
way,  the  second  in  another  way.  We  find  di£ferait 
terms  used,  as  it  seems  to  me,  for  this  reason.  With 
respect  to  the  second  description  of  property,  the  words 
are  precise,  "  and  so  as  in-  every  such  lease  there  be 
contained  a  clause  of  re-entry,  in  case  the  rent  or  rents 
thereupon  to  be  reserved  be  behind  or  unpaid  by  the 
space  of  28  days,  after  the  times  thereby  respectively 
appointed  for  payment  thereof."  These  words  are  pre- 
cise.   Why  were  there  not  precise  wprds  in  the  other 
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power?  For  this  manifest  reason,  because  the  other 
power  referred  to  existing  leases;  it  referred  to  that 
which  was  the  ordinary  mode  of  executing  the  power 
with  respect  to  such  property,  namely,  that,  on  the  Doe,  dein, 
dropping  of  one  life,  the  lease  shall  be  surrendered,  and  ersey. 
a  new  lease,  precisely  similar,  be  granted  for  three  lives.  Lord 
Why,  my  Lords,  the  powers  of  re-entry,  which  were  ^^^dak^ 
contained  in  the  former  leases  of  every  description,  were 
the  very  powers  to  which  the  settlement  meant  to  refer ; 
with  this  addition,  —  that  if,  in  any  of  the  leases  that 
existed,  there  was  not  a  power  of  re-entry  for  non-pay- 
ment of  the  rent,  they  meant  that  such  a  power  should 
be  contained  in  future ;  and,  therefore,  the  words  there 
used  are  of  loose  description.  I  think  it  is  a  mistake 
to  suppose  the  words  are  precis :  the  words  are  not 
precise :  the  words  are  loose ;  and  the  great  error,  as 
it  seems  to  my  mind,  in  the  opinions  tliat  have  been 
formed  pronouncing  this  lease  invalid,  is  in  the  sup- 
position that  the  words  are  precise.  I  repeat  they 
are  not  precise,  and  are  merely  a  note  or  me- 
morandum intimating,  that  a  power  of  re-entry  is  to 
be  reserved ;  and  if,  in  the  former  leases,  such  a 
power  was  not  reserved,  (and  probably  the  person 
who  made  the  settlement  had  not  an  opportunity 
to  look  into  all' the  leases  to  see  the  form  in  which 
they  were  made,)  then,  there  should  be  such  a  power 
reserved ;  but,  in  any  other  respect,  that  they  should  be 
in  conformity  to  the  prior  leases.  My  Lords,  it  appears 
in  the  case  of  the  lease  in  question,  that  the  power  of 
re-entry  was  reserved  in  the  former  lease,  not  simply  on 
the  non-payment  of  rent ;  but  it  was  reserved  on  the 
non-performance  of  the  services,  such  as  a  service  at 
tlie  mill,  a  reservation  of  a  capon ;  if  the  engagements 
were  not  observed,  the  power  of  re-entry  extended  to  the 
whole.  My  Lords,  taking  it,  therefore,  that  the  mean- 
ing of  the  settlement  was  this,  not  to  give  auy  precise 
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pircction  with  respect  to  the  nature  of  the  power,  but 
to  give  a  general  direction  in  the  nature  of  a  memoran- 
dum, if  I  may  so  express  it,  that  there  should  be  a 
power  of  re-entry,  —  is  not  that  the  natural  construction 
of  the  words,  and  is  not  the  construction,  which  is 
attempted  to  be  put  upon  the  words,  a  forced  con- 
struction; an  attempt  to  make  them  more  strict  than 
they  really  are? 

My  Lords,  suppose  a  contract  was  entered  into  be« 
tween  two  persons,  one  of  them  having  the  property, 
and  the  other  willing  to  take  that  property,  and  that 
contract  purported,  that  there  should  be  in  the  lease  to 
be  granted  under  that  contract,  a  power  of  reentry  for 
the  non-payment  of  the  rent,  how  would  that  contract 
be  executed,  if  it  was  to  be  specifically  performed  under 
a  decree  of  a  court  of  equity  ?  Would  a  court  of  equity 
have  ever  thought  they  were  compelled,  under  the  terms 
of  that  contract,  by  those  words  to  require,  that  the 
power  of  re-entry  should  be  a  power  of  re-entry  abso- 
lutely upon  the  non-payment  of  the  rent  at  the  day, 
and  without  the  common  and  ordinary  provision,  that 
it  should  only  be  in  case  there  was  not  a  sufficient  dis- 
tress? Would  not  those  words  be  construed  by  what 
was  the  common  and  ordinary  practice?  The  common 
and  ordinary  practice,  certainly,  is  to  frame  a  power  of 
re-entry  in  the  manner  in  which  the  power  of  re-entry 
in  this  lease  is  framed.     My  Lords,  what  must  have 
been  in  the  mind  of  the  conveyancer  who  prepared  this 
settlement,  when  he  inserted  in  the  settlement  the  pro- 
viso, that  a  power  of  re-entry  for  non-payment'of  rent 
should  be  reserved  without  expressing  more  ?  Must  he 
not  have  had  it  in  his  mind,  according  to  the  usual  habit 
of  persons  of  that  description,  that  this  was  a  species  of 
note  or  memorandum  which  would  have  been  expressed 
in  a  similar  manner  in  the  contract  for  a  lease  to  be 
executed  in  pursuance  of  the  settlement?  My  Lords,  I 

do 
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do^  tfiefrefore, '  conceive^  that,  in  this  case,*  it  must  be 
takeh  to  be  the  intention  of  the  parties^  to  tSieinstni^ 
ment,  not  to  be  precise  widi  respect  to  the' term's- in 
which  the  power  of  re-entry  was  to  be  reserved;  but^ 
iirerely,  to  give  a  note,  signifying,  that  some  power  of 
-reentry  should  be  reis^ved  foi*  non-payment  of  rent; 
oietning  therel^  that,  wherever  that  power  did  exist  in 
the  former  leases  of  the  same  lands,  it  should  be  inserted 
in  any  new  leased*;  and  that,  wherever  no  «uch  power 
had  been  reserved^  then',  that  a  power  should  be  inserted 
sticbas  Would  be  required  under  stich  a  co^ntract.as  I 
have  describedr 

'  My  Lords,  the  mc^re  I  consider  the  subject,  the  more 
J  feel  (Convinced  that  all  the  doubt  which  has  been  sug- 
gested Upon  the  subject  has  been  founded  upon  a  con« 
struction  of  the  words  of  this  instrument,  which,  I  sub- 
mit, they  do  not.  by  any  meaiis  bear.  They  were  not 
intended;  as  it -has  been  supposed,^  U>  express  precisely 
and  positively  what  should  be  done.  They  were  in- 
tended to  refer  to  the  leases  that  had  been  previously 
executed  of  the  same  property,  ta  provide  that  the  rent 
should  be  reserved  in  as*  beneficial  a  manner  in  every 
respect  as  before;  and  that  if  there  was  an  omission  in 
the  former  leases  of  the  power*  of  re-entry,  that  a  power 
should  be  given ;  that  is,  siich  a  power  as  a  court  of 
equity  would  insert  in  a  lease  under  a  contrik;t« 

But  suppose  it  had  not  been  a  question  before  a 
court  of  equity,  but  before  a  court  of  law;  —  suppose 
the  person  who  entered  into  the' contract  had  executed 
a  tease,  with  a  power  in  the  term's  in  which  the  power 
is  conveyed  in  this  lease;  or  suppose,  on  the  contrary,  be 
had  executed  it  with  a  power  of  re-entry  upon  non-pay- 
ment of  the  rent  at  the  day,  and  the  question  had  been  -— 
whether,  in  either  of  those  leases,  in  a  court  of  law, 
the  contract  had  been  properly  executed  or  not?  Would 
a  court  of  law  have  differed  from  a  court  of  equity  on 

Vol.  II.  U  u  the 
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^wigooti  if  th«y  had  t«id*^In  what  manner  trill  a 
CKNHt  cf  law  execate  such  a  contract  at  this?  in  what 
UMiat  would  a  person  who  was  employed  as  a  oon» 
jtipgtinoK  in  the  halnts  of  business,  have  framed  a  kaie 
qnder  such  a  ccmtract? — and  then  taken  it  to  be  s 
proper  or  an  imprc^>er  execution  of  the  contract,  acooid* 
ing  to  the  interpretation  given  to  that  contract  bjr  men 
hi^ituaily  engaged  in  framing  such  contracts  ?  Upcn 
the  wholes  thereforci  it  does  appear  to  m^  that  the  lease 
is  a  valid  leasci  because  it  is  made^  as  it  is  found  bj 
the  special  verdict,  in  conformity  to  the  other  leaaei; 
and  I  consider  the  words  of  the  settlement^  reftrtiag  to 
these  leases,  to  have  the  effect  of  saying  in  this  parti- 
eular  case  —where  there  has  been  a  power  c^  re*enti]r 
tor  non*payment  of  rent,  a  similar  one  shall  be  reserved. 
If  the  questicm  had  arisen,  en  the  renewal  of  a  lesis 
conU^nii^  no  such  power^  how  the  power  of  recently 
was  to  be  reserved,  then  I  should  say,  thut  it  iMs  to  be 
i*asenrtd  according  to  the  practiee  of 'die  owner  of  the 
estate  in  ^fH'iig  Ifeccsiof  other twnlicj  *  * 

Therefore^  upon  the  partioufar  words '  of  the  settle* 
ment  of  17^75  and  not  upon  any  general  yiew  of  the 
casei  I  CODOttve^  that  this  lease  ought  to  be  snpportsd, 
iHul,  consequent^,  that  the  judgment  of  the  Exchequer 
Chamber  sboidd  be  reversed,  and  the  judgmesit  of  the 
King's  Bench.  aSvnfid>;' 

The  Houses  accordingly,  on  the  motion  of  the  Lord 
Chancellor,  reversed  the  judgment  of  the  Court  of 
Exchequer  Chamber,  and  affirmed  the  judgment  of  the 
Court  of  King's  Bench. 
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Shee  v.  Abbott.  May  it. 

JpELL  Seijt.  moved  for  a  rule  nisi  to  discharge  the   The  court  will 

rule  for  allowance  of  bail  in  this  cause,  on  the  ^  -"^^jfi. 
ground  of  gross  fraud  and  perjury;  one    of  the  bail  cation  of  ImuI 
having  sworn  on  the  5th  of  February^  that  he  was  the  «>  account  of 
occupier  of  a  house,  which,  but  four  days  before,  he  ^n^  ditco- 
had  sworn  to  be  his  brother's.      Pell  referred  to  Goidd  vered,  but  will 
..Be.-ryia).     But,  Sll^ 

mcnt  for  per- 
The  Court  thought  that  case  not  in  point,  and  inti-  J^* 

mating  that  the  plaintiff's  remedy  was  by  indicting  the 
bail  for  perjury,  Pell 

Took  notl\pg  by  his  modon  (£). 

(a)  I  Chltty*s  Rep.  143.         [h)  Dallas  C.  J.  was  absent. 


Smith  v.  Wiltshire  and  Others.  May  u. 

n^RESPASS.      At    the   tria      before    Burrou^h    J.,  Somecon- 

Taunton  Spring  assizes,  1821,  it  appeared,  that  the  •^^^  ^^^ 

^      a  warrant  to 

Defendants,   who  were  constables,    searchdd  the  Plain-  search  a  house 

tiff's    house    under   a  warrant    for    the   discovery  oi^^^^^^^^ 

some  black  kerseymere,  which  had  been  stolen.    They  y^^^  stolen, 

found  no  blnck  cloth,  but  tliey  took  cloth  of  other  co-  finding  no 

lours,  which  they  carried  before  a  magistrate.     Upon  ^7^  1  ^rf 

other  colours^ 
and  carried  it  before  a  magistrate,  refusing,  at  the  same  time,  to  tell  the  owHer  of  the 
house  searched,  whether  they  had  any  warrant  or  no :  Held,  that  they  were  within  the 
protection  of  the  stat.  24  G.  a.  r.  44. ;  and  that  an  action  against  them  ought  to  have 
been  commenced  within  six  months  after  the  grievance  complained  of* 

Veil.  II.  X  X  being 
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1821*       being,  asked  whether  they  had  a  warrant,  they  refused  to 

g  "  „      give  any  answer.     The  action  not  having  been  brought 

v.  within  six  months  after  the  alleged  trespass,  it  was  con- 

Wiltshire,  tended,  that  the  Defendants  as  constables  were  protected 

by  the  statute  24  6.  2.  c.  44.  s.  8.;  and  the  jury,  under  the 

direction  of  the  learned  Judges  found  a  verdict  for  the 

IMendants. 

Pell  Serjt.  on  a  formeiv  day  moved  that  this  verdict 
should  be  set  asid^  and  a  new  trial  be  granted,  on 
the  ground  that,  as  the  Defendants  were  i^>ecificaUy 
authorised  to  take  black  cloth,  in  taking  any  cloth  other 
than  black  they  were  not  acting  as  constables  protected 
by  the  statute^  but  as  mere  unauthorised  trespassers,  so 
that  the  jury  should  have  been  directed  to  find  for  the 
Plaintiff.  He  cited  Price  v.  Messenger  (a)  as  expressly 
in  point ;  ana  contended  tnat,  unless  the  Plaintiff  was 
bound  down  by  the  last  case  of  Parton  v.  Williams  {b\ 
the  previous  cases  of  Money  v.  Leach  (c),  MiBon  v. 
Green  (d).  Belly.  Oakley  {e\  Postlethwaite  v.  Gibson  {f\ 
shewed  that  the  protection  of  the  statute  only  extended 
to  cases  where  constables  were  acting  in  obedience  to 
a  warrant  from  a  magistrate. 

The  Court  having  taken  time  to  consider, 

Dallas  C.  3.  now  delivered  the  judgm^t  of  the 
Court.  This  is  an  action  of  trespass  for  breaking  and 
entering  the  Plaintiff's  house,  and  seizing  his  goods; 
itiid,  also^  in  another  count,  for  seizing  his  goods  only, 
brought  against  constables  and  others  acting  in  their 
aid.  The  Defendants  produced  at  the  trial  a  warrant 
of  a  justice  of  peace,  commanding  them  to  search  the 


{a)  %B.liP.isZ* 
(b)  zB^  A.  330. 
tt\    t  Burr.  rtA%, 
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Plaintiff's  house  for  certain  cloth  suspected  to  have  been 
stolen,  and  to  seize  it.  They,  accordingly,  searched 
and  seized  certain  cloth  not  strictly  falling  within  tlie 
description  of  the  warrant.  The  action  was  not  brought 
within  six  calendar  months  from  the  time  of  seizure. 
The  question  is,  whe^er  the  Defendants  a^e  entitled 
to  the  benefit  of  the  statute  24  Greo.  2.  (a)  ?  We  are  of 
opinion  that  they  ar^. 

The  case  of  Parton  v.  Wittiams  and  others  (b\  is  in 
point,  where  the  Defendants,  having  a  warrant  to  seize 
the  goods  of  ^.,  seized  by  mistake  the  goods  of  J5.,  and 
the  Court  held  the  action  ill  brought  after  the  lapse 
of  six  calendar  months.  All  the  judges  then  held,  that 
the  8th  sec.  of  24  Geo.  2.  was  intended  to  give  to  con- 
stables, some  benefit  not  given  by  the  6th  section,  observ- 
ing, that  the  6th  section  protected  tbein  absolutely  and  at 
all  times  against  any  aclioil  for  acts  falling  within  that 
section,  namely,  acts  done  in  obedience  to  a  warranij 
and  that  it  was  hugatory  to  limit  to  six  months  by  the 
dlh  section,  actions,  which,  by  the  6th  section,  ebiild  not 
be  brought  at  all.  It  is  tttie,  that,  ift  Parton  v.  Wtl- 
liamsy  the  case  of  Price  v.  Messenger  and  another  [c) 
does  not  appear  t6  have  been  cited,  where  the  Defehdaht, 
having  a  wattaht  to  Search  for  ahd  seize  stolen  sugar, 
seized  tertain  sugar  which  Wbls  hot  'stolen,  ahd  also 
celrtaih  tea  and  hails ;  ahd  where  one  of  the  judges  is 
T^p(6fteA  to  have  said,  that,  when  the  Defendants  seized 
the  teas,  they  were  not  acting  ih  obedience  to  the  war- 
faht.  But  that  j^oint  did  not  there  arise;  for  the 
Defendants  had  suffered  judgtneht  by  default  as  to  the 
teas   and  the  nails;  ahd  the  decisioh  Was,  that  the 
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1821,       Defendants  did  act  in  obedience  to  the  warrant,  within 
sect.  6.,  although  the  sugar  seized  turned  out  not  to 
^^  have  been  stolen:  and  no  question  whatever  arose  on 

WiLTSHiBE.  sec.  8. 

The  only  case,  therefore,  that  militates  against  Parton 
V.  WiUiainSj  is  the  case,  which  was  there  fully  considered 
oi  Postleihwaite  v.  Gibson  {a).  That,  however,  was  only 
the  opinion  of  one  very  leamed  judge  at  nisi  priusj 
and  is  the  less  to  be  regarded,  because  the  PlaintiiT 
there  ultimately  submitted  to  be  non-suited,  so  that  the 
opinion  could  not  afterwards  be  questioned.  That  case, 
therefore,  was  properly  disregarded  in  Parton  v.  Wil* 
liams. 

In  Parton  v.  Williamsj  the  court  did  not  expressly 
decide  that  the  Sth  sect,  applies  to  all  cases  of  con- 
stables acting  as  such,  but  we  think  that  thdr  reason- 
ing extends  to  such  construction,  and  that  such  is  the 
true  construction.  The  words  as  ttforesaidj  there  refer 
dther  to  the  words  immediately  preceding,  namely,  for 
ary  thing  done  in  the  execution  of  his  office^  to  which 
extent  parties  are  protected  by  the  sect.  8th,  and  it 
would  be  strange  if  constables  were  not  equally  pro- 
tected ;  or  else  they  are  explanatory  only  of  the  word 
*^  person,''  and  sect.  8,  by  the  words  ^^  or  person  acting 
as  aforesaid,"  means  any  person,  not  an  officer,  who  acts 
by  order  and  in  aid  of  an  officer.  Godin  v.  Ferris  (i), 
in  trespass,  and  Saunders  v.  Saunders  (c)  in  trover  shew, 
that,  when  a  statute  limits  the  time  of  bringing  any 
action  against  an  officer  to  a  certain  time,  from  the  time 
of  the  act  by  him  done,  the  time  must  be  computed  from 
the  original  seizure  of  the  goods. 


(a)  3  Ejp.  2%6. 
.  W  %  H.  Bh  14. 


{c)>%  EiUtf%$4. 
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Between  Elizabeth  Murthwaite,  John  Mac-      «3%a3 
PHERSON,    and    Charlotte,    his  Wife,    and 
Others,         -        -        -        -       Plaintifl&j 

AND 

George  Barnard,  Maria  Barnard,  CnAiaEs 
Murthwaite,  John  Cuthbertson,  and 
Others,         ....      Defendants. 

And  between  George  Barnard,  an  Infant 
(by  his  next  Friend),     -        -      Plaintiff} 

AND 

Elizabeth  Murthwaite,  John  Macpherson, 
and  Charlotte,  his  Wife,  John  Cuthbert- 
son, and  Others,         -  -      Defendants. 


'THOMAS  MURTHWAITE,  by  his  last  will  and  DeyiietotiiM 

testament,  duly  e^tecuted  and  attested,  so  as  to  pass  ^^^^/^ 

freehold  estates,  devised  to  Mrs.  Margaret  Murthwaite,  u^a^^^^n,  ^xid 

Mr.  John  copyhold 

estates,  and 
all  his  personal  estate,  in  trust,  to  pay  legacies  and  annuities  (the  annuities 
to  be  paid  out  of  his  3  per  cent,  stock),  and  all  the  rents,  issues,  profits,  divi- 
dends, interest,  profits  and  produce  of  the  residue  of  hb  estate  and  efiects,  to  his 
three  nieces,  J?.  AT.,  M.  M,f  and  C  M,y  share  and  share  alilce,  for  the  term  of  their 
respective  lives ;  and  after  the  decease  of  them,  or  either  of  them,  that  the  lawful 
issue  of  them,  and  each  of  them,  should  have  his  or  her  mother's  share  of  such  rents, 
&c.  for  life  ;  and  if  either  of  the  nieces  should  die  in  the  life-time  of  the  other,  witht 
out  issue,  the  share  of  her  so  dying  should  be  divided  equally  between  the  survivors 
of  the  nieces  for  their  respective  lives,  and  afterwards  by  the  issue  of  the  survivors  of 
the  nieces ;  and  if  all  the  niece?  save  one  should  die  without  issue,  such  one  should 
have  the  whole  for  her  hfe  ;  and,  after  her  decease,  the  issue  of  such  niece,  if  more 
than  one,  should  enjoy  the  whole,  share  and  share  alike  ;  if  but  one,  should  enjoy 
the  whole  alone  ;  such  parts  as  were  freehold  to  them,  if  more  than  one,  their  heirs 
and  a-<signs,  as  tenants  in  common,  and  not  3l<  joint  tenants  ;  if  but  one,  to  him  or  her, 
his  or  her  heirs  and  assigns.  If  all  the  nieces  should  die  without  issue,  the  whole  to  go 
to  devisor's  next  male  heir  of  the  name  of  A/.>  his  heirs  and  executors.  3f«  3f.  married 
G.  B,y  who  died  leaving  M,  M.  and  one  son.  C.  M.  married,  but  had  no  issue. 
Two  of  the  trustees  died.  A  large  surplus  of  personal  estate  remained,  after  pay« 
ing  debts,  legacies,  and  annuities.    Held, 

Xx  3  istf 
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\8^h       Mr.  Jokn  Cfdhbertson,  and  Mr.  John  Janes^  all  his  iree- 

MuRTH       ^o'd>  copyhold,  and  leasehold  estates,  and  all  his  per- 

WAiTB        sonal  estate  and  effects  whatsoever;  in  trust,  to  pay 

^  theiieout  tht  several  kgades  and  anQaities  in  bis  wiU 

ipeicifici^y  meiitione<^  all  Yfhifsh  annuities»  If^  thereby 

^  '"^  .  .  ^     ordered  to  be  paid  out  of  such  sum  as  shoul4  h^  st%nd- 

trustee  hid  the  in  the  S  per  cent,  consolidated  bank  annuities  in  his 

Sffi^^  ^  WWI^  rt  th^  time  ^  hia,  decease^  wA  that  tbfi  mii 

fenements  de-    <W»uitie%  ^hcAil4  (XWDjieiice  fr<wn  and  ^nyi^edia^^y  ffter 

vised.  \j^  ^te^jE^^me.:  all  the  rents,  issues,  dividend^  iiptefest, 

th  ^lieees  took  P^^^  ^^^  produce  of  all  the  residue  of  his  estate  and 

no  legal  esute   i4bet^  of  wh^t.  Mture^  kiiKt»  OF  qnalily  wimtioevei^  as 

in  the  freehold  ^^j^  ^^  ^  personal,    which  \^  ^^W^.  #^  te^i^  or 

3dly,  That    possessed  of,  interested  in,  or  any  way  entitled  to,  at  the 

the  son  of  G.    (aoe  cf  hk  decease^  he  4€^€d  unt#  his  three  aieceB, 

thdse  tene-        M¥fii«ROlM£x  daughters   of  his   hroth^,  f^W^jF  ta  be 

ments,  and       divided  between  them,  share  and  share  aUke,  for  the 
would  take 

mn^  tf  tei  W-  ^^^  ^^  ^^^"^  re^pectiv^  lWtHr4  Uv^  9u^«ct  ^a  «ii(ph 

^Y^thf^tjlo^  provision  and  disposition  a^  was  ther^i^  after  p^ovided^ 

"'^"^SL  Thai  ^^oz^ce^Q^^  the  house  ai\d  premises  then  in  his  occijf- 

ifthfl^tmiad  p^tion^  with  the  furniture,  plate,  jewels,  books,  linen, 

coomen^^  and   implements  of  household  then  therein,  and  his 

^Q^  li^  carriage  and  l^orses.     And  from  and  after  the  decease 

the  i?ntsj.^'*  pf  tbenpjt  or  eij(l^  pf  ^bemt  he  de^arpd  it  to  b#  his  wiU 

Me  Sfiwe**"  *^  meanings  that  the  lawful  issue  of  them,  and  each 

Ibm.  yiP^,  of  them»  should  }ifiye,  and  enjoy  his  or  bei^  mot^her's 

1i^  h^^^%:  gjjjyp^  Qf  siich  rents,  issues,  dividends,  and  profits,  for 

f  cd^  w  tlu^e 

nie^  WQul4 

rfsp^tiyely  |i^ve  taken  under  the  willj  in  the  ^aid  freehold  tenements,  estates  for  life ; 

y^fSh  qross-i?^?under8  betweei^  them  for  life^  in  the  event  of  one  or  two  oi  them 

^yin|r  witl^ut  bwful  issue. 

5thly»  That  the  said  G.  B.  would  now  have  an  estate  in  tail  in  remainder  in 
his  mother^9  one  undivided  third  part  of  the  said  freehold  tenements,  subject  to  be 
divested  in  paft  hy  the  birth  of  other  children  of  his  mother,  whether  sons  or  daughr 
lers  \  and  tW  he  would  have  an  estate  in  tail  in  the  whole  of  the  said  £peehold  tene* 
ments,  in  ^,e  eyeqt  of  his  beii^  the  only  issue  of  the  three  nieces  living  at  the  death 
of  the  $urviY9f  of  thenu  po  o^<^  issue  having  been  bom. 

lifi^ 
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life>  in  like  manner,  aqd  he  declar^  it  to  be  bis  further 
will  and  meaning,  that  if  either  of  his  said  nieces  should 
happen  to  die  in  the  life  time  of  the  others  or  other  of 
them,  without  issue  of  her  body  lawfully  begotten,  that 
the  share  of  \k^r  so  dying  without  issue,  should  go  to 
and  be  shared,  and  divided  equally  between  the  sur- 
vivors of  his  said  nieces,  fpr  their  respective  lives,  a.nd 
afterwairds  by  the  lawful  issue  of  the  survivors  of  his 
said  nieces,  in  like  manner,  and  if  all  his  said  nieces  aqd 
their  iss^e,  save  one,  should  die  without  issue,  lawfully 
begotten,  then  he  declared  it  to  be  his  will  and  meamng, 
that  such  surviving  niece  should  have  and  enjoy  the 
whole  of  the  rents,  issues,  dividends,  interests,  ai^d 
profits  of  such  residue  of  his  estate  and  effects,  for  and 
during  the  f erni  of  her  natural  life ;  md  from  and  afler 
her  depease,  he  directed  thi^t  the  lawful  issue  of  such 
9Drvivfpg  piece,  if  more  than  one,  should  have  and 
enjoy  the  whole  of  the  rents,  issues,  dividends,  interest 
i^nd  profits  of  fil)  sqpl^  residue  of  his  estate  and  fffocts, 
equally  betw^eii  th^m^  share  and  share  alike.  And  if 
but  one,  then  that  such  oply  pne  sbpuld  have  and  enjoy 
th^  whole  Qf  such  part  thereof  as  was  personal,  to  and 
fyx  bis  or  her  own  use  i^nd  benefit.  And  to  hold  so 
much,  and  such  part  and  parts  thereof  as  were  freehold 
to  them,  and  each  of  them,  if  more  than  ope,  their  heirs 
§nd  assigns  as  tenants  in  common,  an^  ^Pt  as  joint 
tepan^ ;  an4  if  but  one,  then  to  such  only  one,  his  or 
'  her  heirs  and  assigns,  for  ever.  And  that  they  should 
hold  so  much,  and  such  parts  thereof  as  wer^  copyhold, 
at  the  will  of  the  lord  or  lords,  lady  or  ladies  of  the 
manor  pr  manors,  of  which  the  same  were  holden,  in 
like  manner.  And  if  all  his  said  nieces  should  die 
without  issue,  then  from  and  after  the  decease  of  the 
survivor  of  them  without  issue,  he  devised  the  whole  of 
such  residue  of  his  estate  apd  effects,  as  well  real  as 
personal,  and  as  well  freehold  as  copyhold,  to  his  next 
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male  heir  of  the  name  of  Murthwaite,  to  hold  to  such 
male  heir,  his  heirs,  executors  and  administrators  in  like 

I 

nuMinen 

The  testator  died  on  the  25d  November,  1808, 
without  having  revoked  or  altered  his  will,  and  leaving 
bis  said  three  nieces,  Elizabeth  MurtkaxUtej  Maria 
Barnard^  then  Maria  Murthmaite^  and  Charlotte  MaC" 
plterson^  then  Charlotte  Murthwaitef  and  Margaret 
Murthwaitef  John  Cidhbertson,  and  John  Janes^  him 
surviving,  and  the  testator  left  his  said  three  nieces,  his 
heirs  at  law,  and  likewise  his  customary  heirs* 

Margaret  Murthxoaitef  and  John  Janes^  alone  proved 
the  will  of  the  testator. 

Maria  Barnard^  then  Maria  Murthwaite^  in  the  year 
1809,  intermarried  with  George  Barnard^  who  died 
on  the  5th  October^  1817,  leaving  Maria  his  wife  sur- 
viving ;  and  there  was  issue  of  the  said  marriage^  only 
one  chUd^  viz.  George  Barnard. 

In  the  year  1814,  Charlotte  Macphersonj  then  C^^ 
lotte  Murthwaite^  intermarried  with  John  Macpherson^ 
but  they  have  at  present  no  issue. 

John  Janesy  one  of  the  executors  and  trustees  of  die 
testator,  died  in  the  year  1814,  lesL\ing  Margaret  Murth' 
uoaitey  and  John  Cuthbertson  his  co-trustees,  him  sur- 
viving, and  Margaret  Murthwaite  died  in  the  year  1816, 
leaving  John  Cuthbertson,  and  also  her  said  daughters, 
Elizabeth  Murthwaite^  Maria  Bamardj  and  CharioUe 
Macphersonj  surviving  her. 

A  very  large  surplus  of  the  testator's  personal  estate 
and  eifects  remains  after  paying  his  funeral  and  testa- 
mentary expences,  and  his  debts  and  the  legacies,  and 
annuities  bequeathed  by  him. 

Charles  Mtirthwaite,  would  now  be  the  next  male 
heir  of  the  testator  of  the  name  of  Murthwaite, 
in  case  the  sai4  Elizabeth  Mvrtktxaite^  CharioUe  Mac- 

pherson^ 
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pherson^  and  Maria  Banutrdj  were  now  dead  without 
leaving  issue. 

On  the  hearing  of  this  cause  before  the  Vice-Chan- 
cellor, his  Honour  directed  this  case  to  be  made  for  the 
opinion  of  this  Court,  and  that  the  questions  should  be, 

1st*  What  estate  and  interest  the  said  John  Cutk" 
bertson^  the  surviving  trustee,  now  has  under  the  said 
will  of  the  said  testator,  in  the  freehold  tenements  de^ 
vised  to  the  said  Margaret  Murtkmaitej  John  Cuthbertson^ 
and  John  Janes^  as  aforesaid  ? 

2d*  What  estates  the  said  testator's  said  three  nieces, 
Elizabeth  Murthwaite^  Maria  Bamardj  and  Charlotte 
Macpherson^  respectively  took  under  the  said  will  of  the 
said  testator,  in  the  said  freehold  tenements  ? 

3d.  Whether  the  said  Oeorge  Barnard  now  has  any, 
and  what  estate  in  the  said  freehold  tenements,  and 
what  estate  he  will  have  in  the  freehold  tenements,  in 
case  he  shall  be  the  only  issue  of  the  three  nieces  living 
at  the  death  of  the  survivor  of  them,  no  other  issue 
having  been  bom  ? 

In  case  the  Court  shall  be  of  opinion,  that  by  the 
will  as  above  stated,  the  whole  legal  estate  in  fee  simple 
in  the  freehold  tenements,  is  now  vested  in  John  Cuthn 
bertson^  then  in  case  the  will  had  commenced  with  the 
words,  *^  all  the  rents,  &c."  and  the  passage  before  tliese 
words  had  been  omitted, 

4th.  What  estates  the  said  testator's  said  three  nieces, 
Elizabeth  Murthwaite^  Maria  Barnard^  and  Charlotte 
Macpherson,  would  respectively  have  taken  under  the 
said  will  of  the  said  testator,  in  the  said  freehold  tene- 
ments? and, 

5th.  Whether  the  said  George  Barnard  would  now 
have  any,  and  what  estate  in  the  said  freehold  tenements, 
and  what  estate  he  would  have  in  the  freehold  tene- 
ments, in  case  he  shall  be  the  only  issue  of  the  three 
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nieces  living  at  the  death  of  the  suryiYOi^  of  thepci,  iv> 
other  issue  having  been  bom  ? 

HuUock  Seqt.  The  three  nieces  pf  the  devUo^ 
tQok  estates  ^i|  i^  tl^^  ff eehold  aa^  cq)yhold  ^tf^e^i 
with  cross  remaindfTs,  ftnd  the  persop^  propfsrtjr  in 
thirds  ^^solutely ;  for  Mrher^  a  limj^tipn  of  f^  freehpld 
w|ll  carry  m  estatfi  \sS\j  \^  t^e  cqse  pf  p?rsqnalty,|  thq 
first  legi^t^  takes  absplutelj)  (a) 

The  estates  in  the  freehold  4^P?pd  \U>oj[i  the  pfv^^nii^ 
tQ  he  put  uppn  the  wqrd  Uwe;  t^^^qy^tiow  hmgi  v^e- 
thpr  by  t)ial;  vfor4  is  (P^nt  issu^  ^i  thp  l^^ge  ^  ipd^fe^ 
s^sei  or  qnljf  the  ifQinediate  phildren  pf  the  ivi^P^ ;  v^ 
whether  the  lifnitjat^Pli?  heyP{?id  the  |s^^e  ^e  ^p,  d^ien^ 
op  ^  f^^iirg  of  issHS  g^^^lyi  pr  pn  &  &ilw^  pf  t^  i^^® 
of  the  ni^c^  fit  tl^^f  jr^pectiYe  ^^atlis.  Ttfe  tett^tor's 
g^er^l  ii^f^i^tipn  w^^  t^at  all  (he  i^ue  of  ^is  niec^ 
shoi^d  tidtf^  and  Ti^\  that  the  prpperty  should  be  cpq* 
fi(^e()  tp  their  9hil4ren  only ;  he  cpuld  oof  hav^  inten^edt 
that  if  all  the  children  of  the  nieces  sl^ould  dip  in  tl(^ 
n^pther'&i  lifetif^^  Icavjpg  grandchildren,  ^ch  gri^id- 
cbildrei^  shpvild  hee^cl^ded  ^nd  the  es^te  go.pver;  i|^ 
yfjtj  this  might  very  easily  happei\)  if  the  nio^^es  tfJce  opiy 
es.t{ite$  for  lif^.  Tb^i'^  is  np  case  in  which  svich  generfLJi 
words  as  the  pr^ent  have  been  confine^  to  a  dying 
without  issue  at  the  time  of  the  de^th.  The  v^rd  issut 
is  nomen  folfectivum,,  and  takes  in  the  whple  generation, 
ej^  vi  terminu  {b)  JLprd  Beau^lerk  v.  Darmep  (c) ;  Salipfn 
V.  Sqliem  {d) ;  AUomey-Genp-al  v.  Hird  [e)  \  Doe  deviL 
EUis^  V.  EUh\f)  I  Crooke  y.  D^  Vandes  {g) ;  Barley  v. 
Salter  {h) ;  Tenny  dem.  Agar,  v.  Agar,  (t) 


(a)  9  Fes,  20 s* 
{i)  Per  Hale,  in  King  v.  AGeA 
Hnxi  I  Ventr.  229. 
(c)  a  Atk.  308. 
{d)  %  AH.  376. 


(tf)  1  Bro,  C>C,  170. 
(/)  9  £au,  3W. 
^)  9  Fes,  203. 
(bS    17  Fes,  479. 
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The  cases  of  Porter  v.  Bradley  (a),  Bae  v.  Jeffery  (6), 
Forth  V.  Chapman  {c\  and  others  of  a  like  nature, 
may  be  distinguished  from  the  present,  both  as  to 
the  intention  of  the  devisor  and  the  expressions  used. 
Where  the  general  intent  of  the  devisor  conflicts 
with  some  particular  intent,  the  particular  intent 
must  be  sacrificed.  King  \.  Burchell{d)j  Bobinson  v« 
Robinson  (e) ;  and  the  Court  will  pursue  the  construc- 
tion adopted  in  Doe  dem,  Dodsonj  v.  Grew  {/),  and  in 
Denn  dent.  JVebb^  v.  Puckey.  (g)  The  trustees  took  no 
legal  estate  in  the  realty,  for  there  was  personalty  out  of 
which  they  might  discharge  all  the  legacies ;  and,  ac- 
cording to  the  limitations  in  this  will,  the  realty  becomes 
vested  by  the  statute  of  uses  in  the  cestui  que  trust.  An 
estate  to  trustees,  in  trust  to  let  A*  and  B.  take  the  rents 
and  profits,  is  an  estate  vested  in  the  cestui  que  trust. 
Bro.  Ab.  tit.  Feoffment^  pL  52.  Broughton  v.  Ijangley,  {h) 
Kenrick  v.  Lord  W,  Beauclerk.  (i)  Doe  dem.  Leicester^ 
V.  Biggs  {k)  Right  dem.  PhiUipps,  v.  Smith.  {I) 


1821. 
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Blosset  Serjt.  The  trustees  take  an  estate  in  fee ;  the 
nieces,  estates  for  life,  with  remainder  to  their  issue  in 
tail,  and  cross  remainders  between  them.  G.  Barnard 
takes  a  vested  remainder  in  tail  in  his  mother's  share, 
,  subject  to  be  divested,  in  part,  by  after-born  issue  of 
his  mother,  and  a  contingent  remainder  in  the  share  of 
bis  aunts.  The  trustees  take  a  legal  estate  in  fee,  for 
they  have  legacies  and  annuities  to  pay,  and  it  does  not 
appear  that  the  personalty  wilt  certainly  be  sufficient  for 


a)  3  T.  R.  143. 

b\  7  r.ie.  589. 

S   I  p.  Wmj.  663. 
[d^  Ambler^  379. 
(#)    I  Burr,  38. 


(g)  s  T.  R.  299. 
(/i)  SalL  678.^. 

(/)  3^.^^.175. 
{k)  2  Taunt,  109. 

(/)  i%Eash  45 S^ 
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that  purpose,  oor  indeed  that  it  exists  at  all*  Hey 
have  also  a  legal  estate,  to  support  contingent  remain- 
ders. The  nieces  take  only  an  estate  for  life^  because 
that  is  limited  to  them  by  the  express  and  unambiguous 
words  of  the  will.  It  is  not  necessary  to  dispute  the 
cases  cited  on  the  other  side,  because  they  do  not  apply 
to  first  takers,  where  an  estate  for  life  is  expressly  given 
to  them,  and  the  remainder-men  take  as  purchasers  in 
tail ;  but  Chey  may  apply  to  the  remainder-man,  and 
shew  that  he  takes  in  tail;  for  it  may  be  admitted,  that 
it  was  never  intended  the  heir  at  law  should  take  till  the 
whole  of  the  issue  was  exhausted :  if  so,  the  words  for 
Ijfe^  as  applied  to  the  issue,  must  be  rgected,  and  they 
must  take  in  tail. 

The  following  certificate  was  afterwards  s^it. 

This  case  has  been  argued  before  us  by  counsel :  we 
have  considered  it,  and  are  of  opinion, 

1st.  That  John  Cidhbertsorh  the  surviving  trustee^  now 
has  the  legal  estate  in  fee  simple  in  the  fireehold  tene- 
ments, devised  by  the  will  of  the  testator  to  Margard 
MurtkwaitCf  the  said  John  Cnthberison  and  John  James, 

2d.  That,  consequently,  the  testator's  three  nieces, 
Elizabeth  Murthwaitej  Maria  Barnard^  and  Charlotte 
Macpherson^  took  no  legal  estate,  under  the  said  will,  in 
the  said  freehold  tenements. 

3d.  And  that  the  said  George  Barnard  has  now  no 
legal  estate  in  the  said  freehold  tenements,  and  will  have 
none  at  the  death  of  the  survivor  of  the  three  nieces. 

4th.  That  if  the  will  had  commenced  with  the  words 
<^  all  the  rents,  &c.,"  and  the  passage  before  those 
words  had  been  omitted,  the  t^tator's  three  nieces 
would  respectively  have  taken  under  the  will  in  the  said 
freehold  tenements,  estates  for  life,  with  cross  remauiders 
between  them  for  life,  in  the  event  of  one  or  two  of 
them  dying  without  lawful  issue* 
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5th.  And  that  the  said  George  Barnard  would  now 
have  an  estate  in  tail,  in  remainder,  in  his  mother'* 
one  undivided  third  part  of  the  said  freehold  tenements, 
subject  to  be  divested,  in  part,  by  the  birth  of  other 
children  of  his  mother,  whether  sons  or  daughters ;  and 
that  he  would  have  an  estate  in  tail,  in  the  whole  of  the 
said  freehold  tenements,  in  the  event  of  his  being  the 
only  issue  of  the  three  nieces  living  at  the  death  of 
the  survivor  of  them,  no  other  issue  having  been  born. 
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R.  Dallas. 
J.  A.  Park. 

J,    BURROUGH. 

J.  Richardson. 
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May%2*  MeDLYCOTT  V.    JOBTIN. 

Devise  of  land  T-JIS  Honor  the  Vice-Chancellor  ordered  the  following 
to  deWs  case  to  be  made  for  the  opinion  of  the  Judges  of 

£^nuia«<Uugh« 

ter,  A.  AT.,  for  this  Court, 
life;  remain- 
der to  trustees,  during  the  life  of  j1,  Af.>  to  support  contingent  remainders ;  remainder 
to  all  and  every  the  children  in  t^l>  with  cross-remainders  between  them  in  tail ;  andy 
in  defiiult  of  issue  of  all  and  every  the  children  of  the  grand-daughter>  to  devisor^s 
daughter^  B.  C.  M^  for  life ;  remainder  to  such  one  or  more  of  the  children  of  B. 
C  Af.  as  B.  C,  M.y  by  deed  or  will  attested  by  three  witnesses,  should  appoint  for 
their  lives  ;  remainder  to  all  knd  every  the  child  and  children  of  such  daughter  or 
daughters,  to  be  appointed  by  B,  C.  M^  as  aforesaid ;  and  if  only  one  should  be 
appointed,  to  her  and  the  heirs  of  her  body  ;  and  if  more  than  one  should  be  ap- 
pointed, all  of  them  to  take  their  mother's  shares,  per  stirpes^  as  tenants  in  common, 
and  not  as  joint-tenants  ;  with  cross-remainders  between  them,  the  children  of  such 
daughters,  as  to  their  mother's  shares  in  tail ;  and,  on  failure  of  such  issue  of  any 
one  or  more  of  such  daughters,  with  cross-remainders  to  the  others  of  their  issue ; 
and  in  default  of  appointment,  and  of  any  appointment  not  exhausting  the  whole 
fee,  the  land,  or  so  much  as  should  not  be  exhausted  by  appointment,  to  B,  C.  M. 
for  life ;  remainder  to  all  her  daughters  for  their  lives,  with  cross-remainders  for  life 
between  them  ;  remainder,  during  the  lives  of  the  daughters  of  B.  C.  M.  and  the 
survivor,  to  support  contingent  remainders  ;  and,  for  default  of  issue  of  any  or  either 
of  the  daughters  of  B.  C.  M»j  to  B.  C  M.  and  her  heirs. 

A*  M.  died,  sole  and  intestate,  leaving  B.  C,  M,  her  heir  at  law,  and  heir  at  law 
of  devisor.  B,  C*  M,  has  nine  daughters,  many  of  whom  are  married  and  have 
issue:  Held, 

I.  That  B,  C.  M,  has  in  the  lands  an  estate  for  life,  with  an  ultimate  reversion  to 
herself  in  fee. 

a.  That,  in  default  of  appointment,  the  daughters  now  living  of  B.  C.  ilf.  have, 
respectively,  in  the  lands  estates  for  life  in  remainder,  as  tenants  in  common,  with 
cross-remainders  amongst  themselves  for  life  ;  with  remainders  to  themselves  in  tail, 
respectively. 

3.  That,  in  default  of  appointment,  the  grandchildren  of  J3.  C.  M*  have  no 
estate  in  the  lands. 

4.  That  B.  C*  M,  has  power  by  appointment  to  designate  which  one,  or  more 
than  one  of  her  daughters,  is,  or  are,  to  take  under  the  will ;  that  if  more  than  one 
are  designated,  they  will  take  under  the  will  as  tenants  in  common  for  life  ;  with 
remainder  to  their  respective  children,  as  tenants  in  common  in  tail ;  with  cross- 
remainders  between  them  (the  children  of  the  appointed  daughters).  In  tail: 
such  cross-remainders  to  take  phice,  as  well  with  regard  to  the  shares  of  their 
respective  mothers  as  with  regard  to  the  shares  of  their  aunts,  in  the  event  of  a  fail- 
ure of  issue  of  any  of  the  aunts. 

George 
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George  Hillj  late  one  of  his  Majesty^s  setjisant^  ht  law, 
made  his  will  in  writing,  m  the  followitig  Words  (a)  :  **This 
is  the  last  will  and  testament  of  me  George  HRll^  bfR&melli 
one  of  his  Majesty's  Serjeants  at  law.     I  device  hiy  ^tate 
at  Irchester  to  my  grand-daughter,  Ann  Mhrn^dl,  for 
her  life ;  with  remainder  to  my  friends,   John  WiUie^ 
Btamston  and  John  Jortin^  barrister  at  law,  arid  Iheii^ 
heirs  in  trust,  only  for  and  upon  the  several  uses  and 
trusts  hereinafter  nientioned  (that  is  to   say),  for  and 
during  the  life  of  my   said   grand-daughter,    iti   tftist 
onljr,    to   support    the   contingent    estates    hereinafter 
devised;   and,  after  her  decease,  to  all  and  every  the 
children  in  tail,  with  cross-remainders  between  them  in 
tail :  and,  in  defanlt  of  issue  of  all  and  every  the  children 
of  my  said  grand-daughter,  I  devise  the  said  estate  to 
my   daughter,   Barbara   Cockayne  Medlycott,  for  life ; 
with  i*emainder  to  any  siich  one  or  more  of  the  childreri 
of  sudi  my  said  daughter  as  my  daughter  shall,  by  deed 
or  will  attested  by  three  witnesses,   rippbint  for  theii: 
live^;  with  remainder  to  all  and  every  the  child  Jlnd 
children  of  such  daughter  or  daughters,  to  be  appointed 
by  my  said  daughter,  as  aforesaid j,^d  if  only  one  be 
appointed,  then  to  her  and  the  heirs  of  her  body ;  and 
if  more  than  one  be  appointed,  then  all  of  them  to  takls 
their  mother's  shares,  per  sttrpetj  as  tenants  in  common^ 
and  not  as  joint-tenants ;  with  cross-remainders  between 
them,  the  children  of  such  daughters,   as  to  their  mo- 
ther's shares  in  tail,  and  on  failure  of  such  issue  of  any 
one  or  more  of  such  daughters ;  with  tross-remainders 
to  the  othei^s  of  their  issue :  and  for  and  in  default  of 
such  appointment,  and  of  any  appointment  not  exhaust- 
ing the  whole  fee,    I   give   and   devise  my   estate  at 
Irchester  J  or  so  much  of  the  fee  as  shall  not  be  e:schausted 
by  any  appointment  or  appointments  made  as  afonesaid, 

(a)  This  is  an  exact  tnuucript  of  tht  wili|  which  is  very  confused. 

to 
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to  my  daughter,  B.  C.  Medlycottj  for  life ;  vnih  remain- 
der to  all  her  daughters,    for  their  lives,  with  cross* 
remainders   for  life   between   them ;    with    remainder, 
during  the  lives  of  all  the  said  daughters  of  my  said 
daughter  Barbara  and  the  life  of  the  survivor,    to  sup* 
port  contingent  remainders :  and  for  default  of  issue  of 
any  or  either  of  the  daughters  now  living  of  my  said 
daughter  Barbara^   I  give  the  said  estate  to  my  said 
daughter  Barbara  and  her  heirs :    I  give  all  my  real 
estate^   except  that  at  Irchcstet^   to  my  said  daughter 
Barbara^  for  her  life,  exclusive  of  her  present  or  any 
future  husband ;    with  all  and  singular  the  same  powers 
of  appointment  and  disposition,,  rights  and  estates,  as 
before  given  to  her,  over,  in,  or  after  the  remainder  of 
my  Lrchester  estate^  in  de&ult  of  issue  of  my  said  grand- 
daughter, Ann  Mannsell :   and  I  do   declare   that  the 
profits  of  my  said  real  estate  last  devised  shall  go  to  the 
several  persons  successively,  to  and  in  trust  for  whom 
they  are  authorized  to  be  appointed.     I  give  all  my 
personal  estate  to  my  said  trustees,  whom   I  appoint 
executors  of  this  my  will :  in  trust,  to  retain  thereout, 
for  their  own  respective  use,  the  sum  of  200/*  a-piecc, 
for  their  trouble  in  executing  the  trusts  of  this  my  niU, 
and  to  apply  all  the  residue  thereof,  or  so  much  as  shall 
be  necessary  in  or  towards  the  payment  of  all  my  debts; 
and  the  surplus,  if  any,  to  invest  in  real  estate,  and  settle 
the  same  to  the  use  of  the  same  person  and  persons  re- 
spectively as  should  be  entitled  by  this  my  will  to  the 
residue  of  all  my  real  estates,  except  that  at  lrchester ; 
and  in  case  my  personal  estate  should  be  deficient  to 
pay  all  my  debts  and  l^acies,  and  the  costs  of  executing 
the  trusts  thereof,  then  to  raise  the  deficiency  by  sale  or 
mortgage  of  a  sufficient  part  of  my  real  estate  (except 
that  at  lrchester) ;  and  I  do  hereby  declare^  that  the  en- 
tirety of  my  copyhold  estates  whatsoever,  whether  sur- 
rendered or  not  surrendered  to  the  use  of  my  will,  are 
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included  in  the  above  devise  of  all  my  real  estate,  ac- 
cept that  at  Irchester ;  lastly,  in  case  the  equitable  or 
beneficial  interest  of,  in,  or  to  all  or  any  part  of  my  real 
or  personal  estate,  after  payment  of  my  debts  and  le* 
gacies,  and  the  costs  of  executing  the  trusts  of  my  will, 
is  not  already  disposed  of,  or  should,  eventually,  during 
my  life  or  afterwards,  become  not  disposed  of,  I  give  the 
same  to  my  said  trustees  and  their  heirs,  in  trust  for 
my  said  daughter,  B.  C.  MeMycott^  to  and  for  her  sole 
and  separate  use,  exclusive  of  her  present  or  any  future 
husband  as  aforesaid." 

The  testator  died  on  the  215/  of  February ,  1S08, 
leaving  his  grand-daughter,  Ann  Mannselly  daughter  of 
his  elder  daughter,  (who  died  in  the  testator's  life-time,) 
and  his  daughter  the  Plaintiff,  B.  C  MedJycotty  his  co- 
heiresses at  law;  Ann  Mannsell  is  since  dead,  unmar- 
ried, and  intestate,  leaving  the  Plaintiff,  B.  C  Medlycottj 
her  heir  at  law.  At  the  date  of  the  said  testator's  wiU, 
and  at  the  time  of  his  decease,  the  Plaintiff  had  ten 
children,  all  daughters,  one  of  them  is  since  deceased, 
of  full  age,  but  unmarried,  the  nine  others,  all  of 
full  age,  are,  1st,  Matilda  Sophia,  now  the  wife  of 
Robert  Austen j  LL.D.,  who  has  issue  seven  children 
now  living;  2d,  Barbara  Maria  Cockayne;  Sd,  Maty 
Ann,  now  the  wife  of  William  Adams,  LL.  D.,  who  has 
issue  six  children  now  living;  4th,  Georgiana  Cockayne ; 
5th,  Sophia  Cockayne ;  6tb,  Caroline  Eliza,  now  the  wife 
of  Thomas  Phillip  Mannsell,  Esq.,  who  has  issue  five 
children ;  7th,  Catherine  Cockayne ;  8th,  Frances  Anna-- 
bella,  now  the  wife  of  William  Assheton,  Esq.,  but  who 
hath  no  issue ;  and,  9th,  Elizabeth  Charlotte  Cockayne. 
The  executors  named  in  the  will,  duly  proved  it ;  but 
Johfi  William  Bramston  is  since  dead,  leaving  John  Jortin 
sole  surviving  executor.  All  the  married  daughters  of 
the  Plaintiff,  B.  C.  Medlycott,  were  unmarried  at  the 
death  of  the  testator.    The  whole  of  the  testator's  estate 
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at  Irchesier.  was  frediold ;  the  copyhold  lands  were  de- 
acendible  in  the  same  manner  as  freehold  lands  at  com- 
mon law.  The  questions  for  the  opinion  of  the  Court 
were: 

Ist,  What  estate  the  Plaintiff,  B.  C.  Medlj/cott  had 
in  the  firediold  and  copjhold  lands  of  the  testator 
respectively  ? 
2d,  Whether  the  daughters  then  living  of  the  Plain- 
tiff, JB.  C  Medlycottj  respectively,  had  any  and  what 
estate  in  the  testator's  freehold  and  copyhold  lands 
respectively  ? 
3d,  Whether    the  grandchildren  of   the    Plaintiff 
B.  C  Medhfcoiti  or  any  and  which  of  them,  had 
any  and  what  estate  in  the  testator's  freehold  and 
copyhold  lands  respectively  ? 
4tb,  Whether  the  Plaintiff,  B.  C.  Medlycottj  had  any 
and  what  power  of  appointment  over  the  testa- 
tor's freehold  and  copyhold  lands  respectively  ? 

Hullock  Serjt,  for  the  Plaintiff  contended^  that  Aim 
Mannsell  took  an  estate  for  life  in  the  Irchester  property, 
it  being  immaterial  what  estate  the  trustees  took ;  re- 
mainder to  the  trustees  for  her  life  only ;  remainder  to 
her  children  in  tail,  with  cross-remainders  in  tail ;  re- 
mainder to  the  Plaintiff  for  life,  with  a  power  of  ap- 
pointment in  fee :  and  that,  in  deiault  of  appointment, 
the  Plaintiff's  daughters  would  take  an  estate  as  tenants 
in  common  for  their  respective  lives ;  remainder,  after  the 
surviving  daughter's  decease,  to  all  the  grand-daughters 
as  tenants  in  common  in  tail ;  and,  for  default  of  sudi 
issue,  to  the  Plaintiff  in  fee.  He  argued,  that  the 
Plaintiff  had  the  power  of  appointment  in  fee,  chiefly 
from  the  expression  in  the  will,  ^'  and  in  defistult  ef 
any  appointment  not  exhausting  the  whole  fee,  I  give^ 
&c."  With  respect  to  the  other  real  estate^  though 
there  was  no  disposition  of  the  remainder  in  dcfiEuilt  of 

apfMint- 
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appointment,  nor  atiy  devise  to  tilistees;  yet  th6  same       lSifl» 
power  of  appointment  being  given,   it  might  al60  ex-   ^^^C^Z^ 
haust  the  fee,  and  so  must  be  construed  a  power  of  ap-  ^. 

pointing  in  fee.    Barford  v.  Street  {a\  Whiskm  and  Cley^       JORTtK. 
tOfC^  case  (ft),  and  Sugd.  on  Powers^  9Qj  97.  were  referred 
to,  and  lAefe  v.  Saltingstone  (c),  and  Dighion  v.  Tbmlin* 
soti  (d)y  cited  as  nearest  in  point. 

Len$  Seijt,  for  the  Defendant,  allowing  that  it  was 
immaterial  what  estate  the  ttastees  tdok,  said  that  the 
power  of  appointment  might  either  confer  a  bare  powei: 
of  selection  or  nomination  to  estates  already  limited  by 
the  will,  or  a  power  of  appointing  the  quantity  of  estate 
to  be  received,  as  well  as  of  nominatitig  the  paity  who 
should  receive;  and  he  argued,  that  the  latter  (^nstftic- 
tion  seemed  the  more  reasonable.  He  tfaeii  intended, 
that,  in  de&ult  of  appointment,  the  obj^ts  of  the  devisor 
must  be  looked  to,  and  that  those  cAijects  cotlld  not 
be  so  well  effected  as  by  giving  the  daughter^  of  the 
Plaintiff  an  estate  taiL 

Blosset  Serjt.,  for  the  grandchildren,  urgUed^  that 
the  Plaintiff  had  only  a  poWer  of  selecting  the  objects 
who  should  take  estates  carved  Out  by  the  will^  and 
ctmld  not  herself  appoint  the  quantity  of  estate  to  be 
received.  From  the  dause  which  gave  them  a  pthf  cr  of 
sale  in  certain  events,  he  inferred  that  the  tmsteets  took 
an  estate  in  fee,  and  he  denied  that  the  expression, 
**  in  default  of  an  appointment  exhausting  ibejee^^ 
afforded  any  inference  that  the  Plaintiff  had  h  poifer  of 
appointing  in  fee;  contending,  that  thed  evisot  only 
meant^  in  default  of  appointing  all  the  shares  of  the 
property. 


{a)  x6  Fei.  135*  (^)  >  ^oJ,  i2g, 

(b)  I  Leon.  156.  \d)  I  Com^  194. 

Y  y  2      •  The 
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1881*  I'be  following  certificate  was  afterwards  sent: 

^■^  N^  ""^         This  case  has  been  argued  before  us  by  counsel :  we 

^^  have  considered  it,  and  are  of  opinion, 

JoRTiN.  1st,  That  the  Plaintiff,  Barbara  Cockayne  Medlycott^ 

has  in  the  freehold  and  copyhold  lands  of  the  tes- 
tator re^ctively  an  estate  for  her  life^  with  an 
ultimate  reversion  to  herself  in  fee. 
2d,  That,  in  default  of  appointment,  the  daughters 
now  living  of  the  Plainti£P,  Barbara  Cockayne  Med- 
lycott j  have  respectively  in  the  freehold  and  copy- 
hold  lands   of    the   testator   estates    for    life    in 
remainder    as    tenants    in  common,    with  cross- 
remainders  amongst  themselves  for  life,  with  re- 
mainders to  themselves  in  tail  respectively. 
.   Sdy  That,    in  default  of  appointment,   the  grand- 
children of  the  Plaintiff  Barbara  Cockayne  Medb^ 
•  cottj  have  no  estate  in  the  testator's  freehold  or 

copyhold  lands. 
4th,  That  the  Plaintiff  Barbara  Cockayne  Medlycott^ 
has  power  by  appointment  to  designate  which  one 
or  more  than  one  of  her  daughters  is  or  are  to 
take  under  the  will :  that  if  more  than  one  are 
designated,  they  will  take  under  the  will  as  tenants 
in  common  for  life,  with  remainder  to  their  respec- 
tive children  as  tenants  in  common  in  tail;  with 
cross-remainders  between  them  (the  children  of  the 
appointed  daughters)  in  tail ;  such  cross-remainders 
to  take  place,  as  well  with  regard  to  the  shares  of 
their  respective  mothers  as  with  regard  to  the 
shares  of  their  aunts,  in  the  event  of  a  failure  of 
issue  of  any  of  the  aunts. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 

J*  Richardson. 
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Fielding  and  Otliers  v.  Kymer  and  Others.        ^  *^' 

''PHIS  was  an  action  for  money  had  and  received,  to  Thecireum- 

which  the  Defendants   pleaded   the  general  issue,  "^^f  ^  * 

T  f  •    •  prmapal  • 

At  the  trial  before  Dallas  C.  J.,  at  the  London  sittings  drawing  bills 

after  Michaelmas  term  last,  the  jury  found  a  verdict  for  on  tis  Actor, 

the  Plaintiffs  for  2,500/.,  subject  to  the  opinion  of  this  ^^^  ouf^  the 

Court   upon   a   case,    of  which   the    following   is   the  proceeds  of 

substance.  goodscon. 

signed,  does 
The  Plaintiffs  carried  on  business  as  merchants  in  not  authorise 

partnership  at  Rio  de  Janeiro^  under  the  firm  of  GiU^  the  factor  to 
Fielding  and  Brander :    the  Defendants  were   brokers  «oo<Si«  there- 
in London.     Joseph  Lyne  and  Co.  carried  on  business  fore,  where  A. 

chiefly  as  commission  merchants  in  London^  and  also  as  ^^'^P^ 

^  ^  goods  to  Ji.  for 

general  merchants    on    their    own    account.      In  the  the  purpose  of 
beginning  of  IDecember^    1819,  Joseph  Lyne  and   Co.  «I«>atthe 
received  from  the  Plaintiffs'  firm,  a  letter,  dated  Bio  drawing  bills 
de  Janeiro^    ISth    October^    1819,  containing  the  fol-  to  the  amount 
lowing  advice.     «  We  ship  by  the  Fortitude^  Clement  "^J^^^j;  S^- 
Woris,  master,  bound  to  your  port,  and  addressed  to  be  provided 
your   consignment,    533    bags   of   coffee   of   the   first  ^^^  ®"'  ^^  ^^ 
quality,   invoice  and  bill  of  lading  of  which  you  have  ^^  pledeed 
herewith,  the  former  amounting  to  jRs.l  4,579  880 ;  and,  the  goods  for 
against  the  same,  we  have  valued  on  you  in  six  bills  as  V^^^^ 
particularized  at  foot ;  we  have  to  request  you  will  dis-  that  ji.  was 
pose  of  this  consignment   to  the  best  advantage,   and  the  owner), 
protect  us  by  insuring  against  all  risks."     These  bills,  j^^  dUchanre 
which  were  drawn  at  60  days'  sight,  atnounted  to  a  total  of  one  of  the 
of  1588/.  5s,  7d.  sterling,  and  among  them  was  one  for     r*'  ^^^J. 

2941.  5s.  Gd,,  payable   to   the  order   of  «/.  Catmichael.  the  goods  for 

B.  for  4033/. ; 
it  was  held,  that  A.  was  entitled  to  recover  from  C,  in  an  action  for  money  had  and  re< 
ceived,  (in  which  1533/.  i^'as  paid  into  court,)  the  whole  balance  of  2500/. 

y  y  3  The 
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182l«  ^  The  list  was  headed,  ^^  Note  of  bills  drawn  against 
shipment  per  Fortitude.^*  The  invoice  accompanying 
the  letter  commenced  thus,  ^^Rio  de  Janeiro^  Idth  Odo- 
ber^  1819.  Invoices  of  533  bags  of  coffibe,  shipped  by 
{a)  Fielding^  Brander^  Avelyne,  and  I^j/ne^  on  board  the 
Fortitude^  Clement  Worts^  master,  bound  for  Ldmdon^ 
and  coi^signed  there  to  Mr.  Joseph  Jjjftie  and  Qo^  for 
sale,  on  account  and  risk  of  Messrs  Gill^  Fielding^  and 
Brander"  The  bill  of  lading  contained  a  like  con« 
signment  of  the  goods  to  Lt/ne  and  Co. 

The  ship  arrived  with  the  coffee  on  board,  in  the 
beginning  of  February^  1820.  On  the  12th  Februaiyi 
the  coffee  in  question  was  put  into  the  hands  of  the 
De&pdants,  as  brokers  for  sale.  Charles  lyne^  a  part- 
ner in  the  house  of  Joseph  Lofne  and  Co.,  then  asked 
the  pefendants  if  they  would  make  an  advance  npon 
it,  to  enable  c7.  l^/ne  and  Co,  to  meet  the  bills,  and  at 
the  request  of  the  Defendants,  delivered  the  invoice  to 
them.  They  consented  to  advance  iSOOL  upon  the 
cpffe^  and,  accordingly,  on  that  day  accepted  a  bill 
for  this  amount  at  two  months,  which  Joseph  la/ne 
and  Co.  ipfimediately  discounted  with  their  bankers, 
and  the  bill  for  294/.  Ss.  6d.^  mentioned  in  the 
letter  of  13th  October ^  was  paid  out  of  the  funds  so 
raised.  All  the  other  bills  were  provided  for  by 
the  Plaintifis,  and  were  never  any  charge  upon  Jos. 
Lyne  and  Co.,  or  their  estate.  At  the  time  of  the  above 
advance,  the  coffee  being  in  the  West  India  dock 
warehouses,  the  transfer  order  to  the  dock  company 
was  handed  to  the  Defendants,  and  they  were  em- 
powered to  sell ;  but  they  were  to  consult  with  Jos.  lAfne 
and  Co.  as  to  the  price  before  they  sold.     ITie  Defend- 

(a)  In  Octoherf  1819,  GUI  mainlng  partners,  under  the  finn 
had  retired,  and  a  new  partner-  of  Fielding^  BranJer,  jivcljne^ 
thip  wai^formed  between  the  re«    and  Ljfne. 

ants^ 
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ants  sold  the  coffee  for  Jos.  Lyne  and  Co.  on  the  15th 
Marchf  1820,  and  rendered  an  account,  by  whidi 
it  appeared,  that  the  net  produce  of  the  sale  was 
4033/.  Oi.  6d.  On  the  15th  of  February^  1820,  Joseph 
Lyne  and  Co.  stopped  payment,  and  a  commission  of 
bankrupt  was  afterwards  issued  against  them.  At  the 
time  when  they  stopped,  they  were  indebted  to  the 
old  firm  of  G/ff,  Fielding^  and  Brandevy  and  likewise 
to  the  new  firm  of  Fielding^  Brander^  Avelyne^  and 
Lg/ne. 

The  bill  for  2500/.  was  duly  paid  by  the  Defendants. 
The  jury  found  specifically  as  a  fact,  that,  at  the  time 
when  the  Defendants  agreed  to  advance  the  2500/.,  it 
was  known  to  them,  that  the  coffee  was  the  property  of 
the  Plaintiffs.  The  Defendants  paid  into  court  the  sum 
of  1.533/.  1^.  6d. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintifis  were  entitled  to  recover  the  entire 
balance  of  2500/.  or  only  part  of  it.  If  the  Court 
should  be  of  opinion,  that  they  were  entitled  to  recover 
the  whole,  then  the  verdict  was  to  stand.  If  less  than 
the  whole,  the  verdict  was  to  be  reduced  accordingly. 
If  the  Plaintiiis  were  not  entitled  to  recover,  a  nonsuit 
was  to  be  entered. 


iB21. 


Taddy  Serjt.,  for  the  Plaintiffs.     The  points  for  the 
decision  of  the  Court  will  be  three. 

The  Plaintiff  contend,  first,  that  tliey  are  entitled  to 
the  whole  balance  \  secondly,  that,  at  all  events,  the 
Defendant  can  only  deduct  the  sum  of  294/.  Bs.  6d. 
applied  by  the  house  of  Lyne  and  Co.  to  the  payment 
of  the  bill  drawn  by  the  Plaintiffs ;  and,  thirdly,  that 
the  form  of  action  makes  no  difference,  save  that,  in 
the  action  as  brought,  the  Plaintiffs  can  recover  no  more 
than  the  money  received  by  the  Defendants.  And  first, 
the  general  rule  (not  peculiar  to  the  law  of  England) 

Y  y  4  that 
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that  a  factor  cannot  pledge  the  goods  of  his  principal, 
applies  here.  In  Martini  v.  Coles  (a),  wherein  all  the 
cases  were  collected,  that  principle  was  recognized,  and 
the  point  solemnly  decided.  If  a  factor,  having  a  spe- 
cific authority,  exceeds  it,  he  who  deals  with  such  factor, 
must  take  the  consequence  of  not  enquiring.  (6)  In 
some  of  these  cases,  the  advance  has  been  general,  and 
on  the  credit  of  the  goods-  of  third  persons ;  but  that 
makes  no  di&rence.  It  does  not  cease  to  be  a  pledge^ 
because  it  is  more  or  less  extensive,  or  more  or  less 
complicated  with  the  property  of  others.  In  this  case, 
there  is  tlie  additional  fact,  that,  at  the  time  when  the 
advance  was  made,  it  was  stated  to  the  Defisndants,  by 
lA/ne  and  Co.,  that  the  goods  were  drawn  against;  the 
Defendants  knew  that  the  goods  were  consigned  fer 
sale,  and  took  the  risk  of  Lyne  and  Co.  applying  the 
advance  properly.  No  hardship,  therefore,  can  be 
urged  on  behalf  of  the  Defendants,  who  had  perfisct 
knowledge  of  all  the  facts.  They  do  not  take  vep  the 
bills  drawn  by  the  Plaintifi  on  Lyne  and  Co.,  but  they 
put  an  acceptance  for  the  whole  advance,  into  the  hands 
of  Lj/ne  and  Co.,  out  of  the  proceeds,  of  which  accept- 
ance not  one  of  the  bills  is  paid,  save  that  for  294/.  Ss,  6d* 
As  to  the  second  point,  more  facts  should  have  been 
found,  before  the  Defendants  can  be  entitled  to  make 
the  deduction  of  294/.  5^.  Gd.  It  is  not  enough,  that 
the  money  happens  to  be  applied  to  the  payment  of 
the  bill  drawn  by  the  Plaintiffs.  The  authority  to  the 
factor  is  to  sell,  and  to  apply  the  proceeds  of  the  sale 
in  discharge  of  the  Plalntifis'  bills.  The  principal, 
therefore,  contemplates  the  sale  of  the  goods  before  the 
arrival  of  the  bills ;  but  no  sale  takes  place  till  long 
afterwards,  and  before  it  does  take  place^  Lg/ne  and  Co. 


(a)  z  M.isfS.iso. 

(h)  Dif  BQuchout  V,  Cqidsmidf  $  Feu  %i^* 
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stop  payment,  and  a  commission  issues.     Besides,  the        1821. 
house  of  Ijyne  and  Co.  was  indebted  to  both  firms,  and 
by  taking  the  bill  into  the  account,  the  balance  would 
be  altered. 

As  to  the  third  point,  the  form  of  action  only  pre- 
cludes the  Plaintiffs  from  recovering  more  than  the 
sum  received.  The  Plainti£&  go  beside  the  agree- 
ment between  Jo$.  Ijyne  and  Co.  and  the  Defendants, 
they  find  the  goods  turned  into  money,  and  make  their 
claim  for  the  amount,  affirming  only  the  fact  of  the 
receipt  of  the  money.  If  the  action  had  been  brought 
on  the  agreement,  that  must  have  been  adopted ;  but 
the  Plaintifis  only  follow  the  money  as  they  follow  the 
goods ;  they  wer(e  strangers  to  the  conversation,  ^ith 
V.  Hodson  {a)  is  the  only  case  which  looks  the  other 
way.  In  Wright  v.  Campbell  (b).  Lord  Mansfield  says, 
^^  If  a  factor  pays  money  over,  with  notice  to  a  third 
person,  then  it  may  be  followed  in  the  hands  of  such 
third  person  ;  for,  in  such  case,  it  remains  in  his  hands 
just  as  it  did  in  the  hands  of  the  factor  himself." 
Shipley  v.  Kymer{c)  is  in  favour  of  the  Plaintifis. 
PuUeney  v.  Kymer  (d)  (cited  in  Martini  v.  Coles)  is  the 
only  case  on  the  other  side ;  and  in  that  case,  the  differ- 
ent decisions  on  the  subject  were  not  brought  before 
Lord  Eldon. 

Bosanquet  Seijt.,  for  the  Defendants.  The  Plaintifis 
are  not  entitled  to  recover  in  this  form  of  action,  inas- 
much as  the  suing  for  money  had  and  received  amounts 
to  a  recognition  of  the  original  contract  under  which 
the  money  is  obtained.  If  the  Defendants  have  torti- 
ously  converted  the  money,  it  is  no  longer  the  money  of 
the  Plaintifis,  but  the  money  of  the  Defendants,  and  in 
that  view  of  the  case,  trover  is  the    proper  remedy. 

{a)  4  T.R.  an.  U)  X  jr.  Csf  &  484- 

\b)  4  Burr.  2^046.  \d)  3  £jp.  N.  P.  C  x8». 

When 
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When  Jouph  l^pie  and  Co.  were  invested  with  authority 
to  sell,  and  pay  the  bills  transmitted  to  them,  a  general 
authority  to  raise  money  for  the  purpose  of  paying  the 
bills  must  be  implied.  The  existence  of  this  authority 
the  Plaintifis  might  hav0  disputed  in  trover,  but  by  suing 
in  assumpsit  they  admit  it*  Smith  v.  Hodsan  is  a  strong 
authority  for  the  Defendants  on  this  point.  The  Defend- 
ants do  not  dispute  the  general  rule,  that  a  factor  cannot 
pledge  the  goods  of  his  principal,  nor  that  the  purchaser 
must  take  the  consequence  of  dealing  with  one  who  ex- 
ceeds his  authority*  No  distinction,  it  may  be  admitted, 
now  exists  in  the  law»  whether  a  person  dealing  with  a 
factor  knows  him  to  be  such  or  not;  but  the  question 
hdre  is,  whether  £^ne  and  Co.  were  not  authorised  to 
do  what  they  have  done,  and  the  Defendants  contend 
that  14^  and  Co.  bad  autborityi  because  the  bills  were 
to  be  provided  for  by  this  particular  cargo.  The  case 
of  Pidten^  V.  Kifmer  is  recognised  in  that  of  Martini 
y*  Cokif  and  is  distinguished  by  Lord  EUenbormi^  t 
and  the  case  put  by  Bayley  J.,  in  delivering  his  judg* 
ment,  is  strongly  in  favour  of  the  Defendants* ,  At  aU 
events,  the  Plaintiffs  having  reoeived  the  benefit  of  the 
294/.  55.  6if.,  are  not  entitled  to  claim  that  sum  a  second 
time,  (a) 


Taddjfj  in  reply.  From  Moses  v.  Macfarlane  (b) 
downwards,  it  has  been  held,  that,  by  bringing  an 
action  for  money  had  and  received,  the  Plaintiff  does  not 
affirm  the  contract,  but  rather  disaffirms  it.  The 
general  doctrine  is  laid  down  in  Tenant  v.  Elliot,  (e) 
[Park  J.,  to  the  same  point  is  the  case  of  Clarke  v. 
Shee.  {d)  By  bringing  the  action  for  money  had  and 
received,  the  Plaintiff  only  recognises  that  there  is  mo- 


•  {a)  The  ca«e  of  Duclos  v. 
Ryland  was  mentioned  as  pending 
in  the  Court  of  K«  B.»  and  being 
of  th«  lanie  complexion  witli 
this  case. 


(b)  Burr*  1006. 
\c)    iB.^P.  3, 
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ney  in  the  Defendant's  hands  to  which  the  Plaintiff  is 
entitled,  but  he  does  not  recognise  any  of  the  apparatus 
by  which  it  got  there.]  As  to  the  main  question,  if  it 
is  held,  that  a  broker  may  advance  to  a  factor,  where 
the  consignor  draws  on  the  factor,  the  whole  doctrine 
which  prohibits  pledges  by  a  factor  will  be  undermined. 
The  case  of  Ptdteney  v.  Kymer  is  not  ad,  idem  with  this 
case.  The  present  Defendants  knew  that  the  goods 
were  consigned  for  sale. 


Fielding 

v. 

Kymsh* 


Dallas  C.  J.  Speaking  at  the  moment,  and  for 
myself,  I  entertain  no  doubt  on  this  case.  The  general 
rule,  that  a  factor  has  no  authority  to  pledge  the  goods 
of  his  principal  is  quite  clear ;  and  I  consider  this  as 
a  pledge.  Now  how  is  this  attempted  to  be  distin- 
guished from  the  other  cases  ?  Bills  are  drawn  against 
the  consignment ;  and,  it  is  said,  the  drawing  of  the  bills 
amounts  to  an  authority  to  the  factor  to  raise  money  to 
meet  those  bills.  But  is  there  any  case  of  a  consign- 
ment from  the  West  Indies^  where  bills  arc  not  drawHi 
to  be  provided  for  out  of  the  proceeds  of  the  goods 
when  sold  ?  If  the  doctrine  contended  for  were  valid,  in 
every  such  case  of  consignment  the  act  of  drawing  bills 
would  amount  to  an  authority  to  pledge ;  —  to  a  repeal 
of  the  well  established  and  wholesome  rule,  that  a  factor 
cannot  pledge  the  goods  of  his  principal. 

The  facts  of  this  case  are  y&ty  strong,  for  the  Defend- 
ants had  full  knowledge  that  the  goods  on  which  they 
advanced  the  money  were  not  the  property  of  Ly7ie  and 
Co.,  but  the  property  of  the  Plaintiffs.  Le  Blanc  J.,  in 
Martini  v.  Coles^  says,  "  whether  it  might  not  originally 
have  better  answered  the  purposes  of  commerce  to  have 
considered  a  person  in  the  situation  of  Vos^  having  the 
apparent  symbol  of  property,  as  the  true  owner,  in  re- 
spect of  that  person  who  deals  with  him  under  an  igno- 
rance of  his  real  character,  is  a  question  upon  which  it 

is 
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1821.  is  too  late  to  speculate,  since  it  has  been  established  by 
a  series  of  decisions,  that  a  factor  has  no  authority  to 
pledge,  whether  the  person  to  whom  he  pledges,  has  or 
Ktmer«  has  not  a  knowledge  of  his  being  a  factor ;"  and  he  goes 
on  to  say,  **  When  brokers  exceed  their  authority  as 
brokers,  and  become  pawnbrokers,  by  advancing  money 
on  the  goods  before  sale,  then  they  subject  themselves 
to  all  risks."  The  onlv  difference  between  the  case 
now  before  the  Court  and  that  from  which  I  have  been 
reading,  is  that,  in  the  latter,  the  brokers  made  advances 
to  the  factor,  without  knowing  that  he  was  not  the 
owner  of  the  goods ;  whereas,  in  the  present  case,  there 
was  actual  knowledge,  on  the  part  of  the  Defendants, 
that  the  goods  did  not  belong  to  those  who  pledged 
them.  Can  it,  then,  be  said,  that  the  factor  had  autho- 
rity to  raise  money  on  the  goods  in  his  hands,  because 
the  bills  were  drawn  against  those  goods  ?  That  assertion 
seems  to  me  to  beg  the  whole  question.  The  De- 
fendants cannot  repeal  the  law  by  entering  into  an 
agreement  with  the  persons  on  whom  the  bills  were 
drawn;  and,  with  the  knowledge  of  the  law  (whidi 
knowledge  must  be  presumed)  they  think  fit  to  advance 
money  to  Lyne  and  Co,  who  are  factors,  on  the  goods 
of  their  principals.  Can  they  avail  themselves  of  their 
own  illegal  act,  to  defeat  the  rights  of  third  persons  ?  I 
should  have  no  hesitation  whatever  on  the  case,  had  it 
not  been  for  the  mention  of  the  case  of  l>uclos  v.  Ib/larui, 
in  which  it  is  said,  that  Lord  C.  J.  Abbott  reserved  a 
similar  point.  We  will  look  into  that  case.  On  that 
ground,  and  on  that  ground  only,  is  the  decision  sus- 
pended ;  and  the  opinion  now  given  by  the  Court  may 
be  considered  as  final,  unless  this  case  is  mentioned 
again. 

Park  J.     I  entertain  no  doubt  upon  this  case.     The 
point  that   a  factor  cannot  pledge  the  goods  of  his 

prin- 
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principal,  I  consider  to  be  settled.     The  difficulty  pre- 
sented to  us  in  this  case  is,   the    fact   that  the  prin- 

0 

cipals   residing    abroad,   drew   their   bills  gainst    the 
goods  consigned  to  Lyne  and  Co.     But  it  is  the  con- 
stant course  of  trade,  for  the  merchant  abroad  to  con- 
sign his  goods,   and  draw  bills,  to  be  provided  for  by 
the  proceeds  of  such  goods,  when  sold.     The  question 
into  which  this  case  resolves  itself,  is,  —  did  the  Plaintiffs 
authorize  Lyne  and  Co.  to  pledge  the  coffee  to  the  De- 
fendants ?  and  I  am  of  opinion,  that  no  such  authority 
can  be  deduced  from  the  facts  which  fovm  this  case.    I 
think  the  case  of  Daubigny  v.  Dutxil  {a)  important.     In 
that  case,  the  factor  pledged  the  goods  of  his  principal ; 
and  the  Court  held,  that  the  principal  was  entitled  to 
recover  the  value  of  them  against  the  pawnee,  on  ten- 
dering to  the  factor  what  was  due  to  him  without  any 
tender  to  the  pawnee.     Of  the  case  of  Dticlos  v.  Ry^ 
land^  I  can  form  no  judgment,  not  having  looked  into 
it.     But  I  can  hardly  think,  that  Lord  Chief  Justice 
Abbott  (after   the  class   of  cases,  which   I  had  always 
considered  as  having  set  the  question  of  a  factor's  right 
to   pledge  the  goods  of   his  principal  at  rest)  would 
reserve  that  question,  as  one  requiring  solemn  decision 
at  this  day.     Though  it  is  settled,  that  the  ignorance  or 
knowledge  of  the  broker,  as  to  whether  the  goods  on 
which  he  advances  the  money  are  the  property  of  the 
person  who  pledges  them  or  of  a  third  person,  makes  no 
difference  as  to  the  liability  of  the  broker,  in  cases  where 
he  has  advanced  money  to  a  factor  on  the  goods  of  his 
principal,  the  fact  of  the  ignorance  of  the  broker  in  such 
cases,  is  frequently  pressed  upon  the  courts  as  a  great 
hardship.     But  such  is  not  the  case  here;  for  it  is  spe- 
cifically found,  that,  at  the  time  when  the  Defendants 
agreed  to  advance  the  2500/.,  it  was  known  to  them  that 
the  coffee  was  the  property  of  the  Plaintifis. 


1821. 


Fielding 
Kym£r« 


(a)  sTnR»  6o4« 
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FlSLDINO 

Kymxr. 


BuRAoU0H  J.  Thi^  case  appears  to  me  to  statid  ott 
the  ordinary  ground.  A  factor  has,  without  authority, 
pledged  the  goods  of  his  principal,  which  he  has  no  right 
to  do.  I  am  therefore  of  opinion,  that  the  judgment 
must  be  for  the  Plaintiffs. 


Richardson  J.  As  at  present  advised,  it  appears  to 
me,  that  the  FIainti£&  are  entitled  to  recover.  The 
general  rule,  that  a  fiurtor  cannot  pledge  the  goods  of  his 
principal  would  be  frittered  away,  if  a  consignee  were 
allowed  to  construe  the  drawing  of  bills  by  the  consignor 
against  the  goods  consigned,  into  an  authority  to  pledge 
those  goods.  In  this  case,  too,  the  sum  advanced  was 
mainly  for  the  accommodation  of  Lyne  and  Co.  The 
acceptance  for  the  sum  advanced  to  them  on  the  coffee 
was  immediately  discounted  by  Ln/ne  and  Co.  at  their 
own  bankers.  This  acceptance  was  for  2500/.,  the 
amount  of  the  bills  drawn  by  the  Plaintiffs  against  the 
coffee  on  which  this  advance  was  made,  being  only 
1588/.  55.  7d.f  and  to  the  payment  of  but  one  of  these 
bills  for  2942.  5s.  6d»  was  the  sum  advanced,  applied 
by  I^/ne  and  Co.  The  Defendants  made  no  enqtiiiy 
as  to  the  amount  of  the  bills  drawn  by  the  Plaintiffs 
against  the  coffee ;  they  enquired  only  into  the  value  of 
the  coffee^  on  which  the  advance  was  to  be  made.  It 
seems  to  me,  that  the  general  rule  must  apply  equally 
to  cases  where  bills  are  drawn  by  the  principal  against 
his  consignments,  and  to  cases  where  no  such  bills  are 
drawn. 

As  to  the  form  in  which  this  action  is  brought,  I 
think  there  is  nothing  in  the  objection  raised.  It  is 
said  that,  by  this  form  of  action,  the  Plaintiffs  affirm 
the  contract,  as  to  the  advance  agreed  on  by  the  agent ; 
but  the  action  proceeds  on  the  circumstance  of  the  De- 
fendant's having  obtained  and  sold  goods  of  the  Plainti^ 
without  their  consent  or  authorityi  and  disaffirms  any 

con* 
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contract  which  Lyne  and  Co.,  as  agents  of  the  Plaintiff, 
may  have  made  with  the  Defendants.  In  various  cases, 
much  stronger  than  the  present,  the  party  injured  may 
waive  the  special  injury,  and  declare  for  money  had  and 
received.  Where  goods  of  a  trader,  after  an  act  of 
bankruptcy,  are  taken  in  execution,  or  otherwise  dis- 
posed of  without  the  concurrence  of  the  assignees,  they 
are  not  bound  to  sue  in  trespass  or  trover.  They  may 
waive  the  tcrt^  and  proceed  in  assumpsit  for  money  had 
and  received,  to  recover  the  produce  of  the  sale. 

The  only  point  which  has  raised  a  difficulty  in  my 
mind  is,  the  question  of  the  right  of  the  Defendants  to 
deduct  the  sum  of  29^L  5s.  6d.j  with  which  Lyne  and 
Co.  paid  one  of  the  bills  drawn  by  the  Plaintifis 
against  the  goods  consigned.  But  it  seems  to  me,  that 
this  must  fall  within  the  same  rule  as  governs  the  rest  of 
the  case.  Li/ne  and  Co.  having  no  authority  to  pledge, 
but  only  an  authority  to  sell,  I  think  the  Defendants 
have  no  right  to  deduct  that  sum  from  the  verdict;  for 
it  seems  to  me,  that  the  assignees  of  Lyne  and  Co,j  in 
settling  their  account  with  the  Plaintiffs,  will  have  a 
right  to  carry  the  sum  to  the  credit  of  the  estate  of 
Lyne  and  Co* 


1821. 


Fielding 
Kymer. 


Per  curiam.    The  case  may  be  considered  as  decided, 
if  it  be  not  mentioned  again. 

Judgment  for  the  Plaintiffs  {a). 


(a)  The  case  was  not  mentioned  again. 
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William  Winsor,  Susannah  Winsor,  Jane 
Boucher,  and  Thomazine  James  v.  Thomas 
Pratt,  Ephraim  Buuford,  and  Isaac  Shef- 


field. 


TSETINUE  to  recover  the  title  deeds  of  real  estates, 
of  which  Charles  Reeks  died  seised ;  plea  general 
issue.  The  cause  was  tried  before  Dallas  C.  J.  at  the 
sittings  at '  Westminster  after  last  Easter  term,  when  a 
verdict  was  found  for  the  Plaintiffs,  subject  to  the  opinion 
of  the  Court,  upon  a  case,  of  which  the  following  is  the 
substance.  Charles  Heeks^  on  the  1 7th  Julyj  1812,  made 
a  will,  by  which  he  devised  the  rents  and  profits  of  the 
greater  part  of  his  real  estates  to  his  wife,  for  her  life, 
and  on  her  decease,  to  Mary  Burford^  the  mother  of  bis 
wife,  for  her  life,  and  on  the  decease  of  his  wife  and  her 
fee,  upon  ccp-   motbei*,  he  devised  the  same  to  his  executors  in  fee. 

Upon  trust  to  sell  and  divide  the  produce  equally  be- 


A'i  on  XTth 

made  a  will, 
by  which  he 
devised  cer- 
tain real 
estates  to  his 
wife  for  life ; 
and,  on  her 
death,  to  M, 
B. ;  and,  on 
the  death  of 
his  wife  and 
M.  B,9  to  his 
executors  in 


The  will, 
which  was 
attested  by 
three  wit- 
nesses, con- 
cluded by 
stating  that  A 


tween  his  three  sisters,  Jane  Boticher,  Susannah  Winsor^ 
and  Thomazine  James,  or  to  the  issue  of  such  of  them 
as  should  happen  to  depart  this  life  before  the  same 
should  be  receivable.     He  also  devised  other  real  estates 


had  signed 

his  name  to  the  two  first  sides,  and  his  hand  and  seal  to  the  last  side  of  the  will, 
which  was  written  on  three  sides  of  a  sheet  of  paper.  A*  put  his  name  and  seal  at 
the  end  of  the  will,  but  did  not  sign  his  name  to  the  two  first  sides.  In  November^ 
181 6,  he  made  various  interlineations  and  obliterations,  the  effect  of  which,  as  re- 
garded his  real  estate,  was  to  confine  the  first  devise  to  his  wife,  to  her  widoii^ood, 
and  to  strike  out  the  devise  to  M,  B.  ;  the  original  date  was  struck  out,  and  the 
day  of  November y  1816,  was  substituted.  The  will  was  never  reigned, 
re-pubtished,  or  re-attested  ;  but,  in  the  following  month.  A*  caused  a  fair  copy  of  it 
to  be  made,  and  added  one  interlineation  not  affecting  his  real  estate  :  but  the  copy 
was  never  signed,  published,  or  attested.  The  will  and  fair  copy  were  found  locked 
up  in  a  drawer  at  the  residence  of  the  testator,  who  died  on  the  a4th  December t 
1816  :  Held,  that  the  will  was  well  executed ;  and  that  there  was  no  revocation  of 
it  as  it  stood  originally.  * 


to 
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to  his  wife  in  fee,  and  certain  leasehold  property  and 
personalty,  to  her  absolutely.  After  bequeathing  some 
legacies,  he  directed  his  residuary  estate  to  be  sold,  and 
the  produce  to  be  divided  equally  between  his  wife  and 
his  three  listers.  The  will,  which  was  attested  by  three 
witnesses,  concluded  by  stating,  that  he  had  signed  his 
name  to  the  two  first  sides,  and  his  hand  and  seal  to  the 
last  side  of  the  will,  which  was  written  on  three  sides  of 
one  sheet  of  paper.  The  testator  did  put  his  name  and 
seal  at  the  end  of  the  will,  but  did  not  sign  his  name  to 
the  two  first  sides.  In  November,  1816,  he  made  va- 
rious interlineations  and  obliterations,  the  efiect  of 
which,  as  regarded  his  real  estate^  was  to  confine  the 
first  devise  to  his  wife  to  her  widowhood,  and  to  strike 
out  the  devise  to  her  mother.  The  original  date  was 
struck  out,  and  day  of  November,   1816,   was 

substituted.  The  will  was  never  resigned,  republished, 
or  re-attested,  but  in  the  following  month,  the  testator 
caused  a  fair  copy  of  it  to  be  made,  and  added  one 
interlineation  not  affecting  his  real  estate.  But  the 
copy  was  never  signed,  published,  or  attested,  and  on 
the  24th  December,  1816,  the  testator  died  without 
issue.  The  Plaintiffs,  Jane  Boucher,  Susannah  Winsar, 
the  wife  of  WiUiam  Winsor,  and  Tliomazine  James,  were 
co-heiresses  of  the  testator,  and  as  such,  claimed  to  be 
entitled  to  the  real  estates  of  which  Charles  Reeks  died 
seised,  subject  to  the  dower  of  his  widow.  The  widow 
claimed  to  be  entitle  to  the  whole  of  the  estates  under 
the  devise.  The  will  and  fair  copy  were  found  locked 
up  in  a  drawer  at  the  testator's  residence,  the  day  after 
his  death.  The  Defendants,  whom  he  had  appointed 
executors  in  January,  1817,  obtained  probate  of  the  will 
of  the  17th  July,  1812,  with  the  interlineations  and 
obliterations ;  and  having  obtained  possession  of  all  the 
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12^i«       tide  deeds  of  the  real  estates^  reftised  to  deliver  them  up 
to  the  Plaintifls. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintiffi  were  entitled  to  i-eoover^  and  to 
\lrhat  extent,  or  in  respect  df  which  of  the  real  estates 
of  the  testator  mentioned  in  the  said  will.  If  the  Court 
shobld  be  of  c^inidn,  that  the  Plaintiffi  Were  entitled^' 
the  i^erdict  to  stand  with  nominal  damages;  the  De« 
fendants  undertaking,  by  rule  of  Court,  to  ddiT»  up 
all  the  title  deeds  to  the  Plaintiffs  to  which  they  might 
be  entitled.  But  if  the  Court  should  be  of  opinion, 
that  the' Plainti£&  wete  not  entitled  to  recover,  then  a 
notisult  was  to  be  entered. 

Pell  Seijt)  fear  the  Plaintiff,  made  two  poinU :  firsts 
tibtit  the  will.  Its  sigiiedi  wfts  not  well  execnted,  and 
for  this  be  cited  BigAl  Vi  Price  (a) ;  but  this  was 
rented  by  the  Court,  as  too  clear  for  argument : 
secondly,  that  the  obliterations  and  alterations  amounted 
to  k  r^ocation^  and  avoided  the  will.  He  admitted 
thtlt  the  tAsea  erf  SuHon  Vi  Sutton  {h\  Larkins  v.  Zaxt' 
tiHs  [c)i  abd  Sho^  v.  Smith  (i),  shewed  that  an  ob« 
Itteration  might  be  made  so  as  to  leave  the  will  good 
pro  tantOy  though  it  might  avoid  the  obliterated  de- 
vises ;  but  he  relied  mainly  on  the  alteration  of  the 
date,  which,  he  observed^  distinguished  this  case 
flrdtn  other  cases  of  obliteration,  and  cited  Onions 
t.  l}/rer.  {e)  He  urged  that  the  will  was  never 
executed  so  as  to  satisfy  the  statute.  {/)  It  was  not 
executed  in  18 1 2^  becaiise  the  testator  has  declared 
tHntLl  it  should  not  be  deemed  a  will  of  that  date.  The 
trill,  then^  was  a  will  of  no  date.     It  was  not  executed 


(a)  z  D«»^.  a4i«  (^  4  Eajt,  418. 

(h)  Co*wp.  8ia.  (e)   I  P.  Wmu  343. 

\c)  sB.VP,  x6.  (/)  19  (kin  %.  t.  3» 
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in  Novemberj  1816 ;  for  the  case  flndd  that  thcEflf  WAS  nO 
re-publication. 

Lowes  Serjt^  for  the  DefendaoUi.  The  oblit^^tiofiS 
and  alterations  made  by  the  testator  in  his  will  Itrer 
inoperative,  and  do  not  amount  to  a  retoeation.  Tte 
circumstances  of  the  will  do  liol  fall  within  the  stil^ 
tute  of  frauds ;  and  the  detlse  to  the  trusteed  b 
valid,  though  they  may  take  the  fee  at  dti  cfarliei^ 
period  than  the  testator  first  intended.  Iti  this  ease 
there  is  no  evidence  of  the  existence  of  the  unchaliged 
animus  revocandis  and  an  Int^tion  to  revoke^  rclst^ 
ing  in  intention,  and  not  carried  into  execution,  i^  no 
revocation  df  a  wiU  previously  m«de^  Dot  v.  Bstktiii[d) 
The  date,  on  which  much  ittess  has  b^U  Inid,-  i^  fiot 
essential ;  and  Larkiks  v.  Larkihs  (b)  and  Short  f  ; 
Smith  shew  that  interlineations  Axis  iUopei'atlvtif  iidthdui 
a  re-^publication,  and  that  dbliteration!r  flort  stiildiig 
out  the  whole  of  the  devise  do  not  amount  ib  A  ft* 
vocation. 


PeUj  in  reply,  Insisted  that  the  c&ses  cited,'  the 
authority  of  which  be  did  not  dispute,  Were  beside  iht 
prresent  question,  the  alterations  in  this  will  hot  beiffg 
partial,  but  affecting  the  whole  subject  Matter  cf  tte 
will. 

Dallas  C.  J.  The  facts  of  this  ease  are  so  cOM* 
pletely  in  the  possession  of  the  Court,  that  it  be^UM 
unnecessary  for  me  to  recdpitulate  theuf;  And  two 
questions  arise:  first,  Whether  the  will  of  1812  WAS 
duly  executed  5  and,  secondly,  whether  that  Will,  sttp- 
poking  it  to  have  been  daly  executed^  has  been  can^elted 


(«)  3jB.  &i4.4S9- 


{b)  sBsbfP.i6. 
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18f  !•       ^^  revokecL      And,  upon  the  first  point,  it  has  been 
contended,  though  without  laying  any  great  stress  upon 
the  objection,   that  the  will  of  J  812  was  not  valid  for 
want  of  sufficient  execution ;    inasmuch  as   the  will, 
being  on  three  sid^  of  a  sheet  of  paper,   the  testator 
states,  at  the  end  of  the  third  side,    that  he  has  signed 
his  name  to  the  two  first  sides  thereof,  and  his  hand  and 
seal  to  that  side;  whereas,   in  point  ol  fact,  he  has  not 
signed  the  two  former  sides,  but  only  the  last.     And,  to 
maintain  this  objection,  the  case  of  Rights  Lessee  of 
Query   V.  Price   has    been    relied    on,    and    particu* 
laxly  the  following  part  of  Lord  Mansfield^s  judgment 
in  that  case:  ^^  There  are  many  particular  circumstances 
in  this  case  besides  the  general  question,  •  The  testator, 
when  he  signed  the  two  first  sheets,  had  an  intention  of 
signing  the  others,  but  was  not*  able.     He,  therefore, 
did  not  mean  the  signature  of  the  two  first  as  the  signa- 
ture of  the  whole  will.     There  never  was  a  signature  of 
the  whole."     Now,  I  own,  as  I  understand  this  case  and 
the  principle  on  which  it  was  decided,  that  it  appears  to 
me  to  turn  directly  the  other  way;   for  it  shews  an 
intention  on  the  part  of  the  testator,  and  an  incapacity 
to  carry  that  intention  into  execution.     In  that  case, 
the  will  was  on  five  sheets  of  paper,  and  the  testator 
had  signed  two  of  them,  and  shewed  an  intention  to  sign 
the  others,  but  was  unable  to  do  so ;    but,  in  this  case, 
the  will  is  written  all  on  one  sheet  of  paper,  and  the 
testator  has  signed  it  at  the  end.      There,  the  inten- 
tion of  the  testator  was  defeated  by  incapacity;  here, 
the  act  of  the  testator  points  to  nothing  prospective ; 
and,   whatever  might  have  been  his  intention  at  one 
time  of  signing  the  former  sides,  he  has  by  his  final 
signature  abandoned  that  intention.     In  the  first  ob- 
jection, therefore,  there  is  no  validity;    and  the  case 
then  resolves  itself  into  the  main  question  —  whether 

the 
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the  will  of  1812,  being  a  valid  will,  has  been  revoked? 
That  question  turns  upon  the  facts  of  the  particular 
case ;  and  from  them  it  appears  that  the  testator  never 
intended  to  die   intestate.      That    he    had  no  such 
intention  in  1816,  is  evident  from  the  fair  copy  of  the 
altered  will  found  among  his  papers  after  his  death. 
The  question,  then,  will  be,  whether,  if  he  intended  his 
altered  will  to  stand  in  the  place  of  the  former,  he  has 
carried  his  intentions  into  execution ;   and  it  has  been 
contended,  that  the  obliterations  amount  to  a  distinct  act 
of  revocation  of  his  former  will.     Now,  the  revocation 
of  wills  may  be  effected  in  many  different  ways ;  but  the 
principle  to  be  found  in  the  books  applicable  to  all  of 
them  is,  that  a  mere  intention,  not  carried  into  efiect, 
does  not  operate  as  a  revocation.     The  act  done  by  the 
testator  may  be  merely  demonstrative  of  his  intention ; 
and  I  take  the  distinction  to  be,  that  where  there  is 
evidence  of  an  intention  to  revoke,  if  that  intention  has 
not  been  carried  into  effect,  the  former  will  remains  pre- 
cisely as  it  was.     In  the  case  before  the  Court,  all  the 
evidence  of  an  intention  to  revoke  appears  on  the  face 
of  the  will  itself;  but  if  the  testator  had  intended  to 
effectuate  such  revocation,  it  is  not  too  much  to  suppose 
that  he  would  have  conducted  himself  differently.     He 
might  have  torn  the  will,  —  he  might  have  burnt  or 
cancelled  it ;  none  of  which  acts  he  appears  to  have 
done.     It  seems  to  me  that  the  testator  did  not  in- 
tend to  revoke  the  devises  altogether,  or  to  die  intes- 
tate ;  but  to  make  another  will,  merely  altering  some  of 
the  devises.     And  I  take  the  rule  to  be,  that  where  a 
testator  designs  to  revoke  a  former  will  by  an  instru- 
ment   making   new   dispositions  of  his   property,    he 
discovers  only  a  conditional  intention  to  revoke ;  or,  in 
other  words,  his  intention  to  revoke  is  so  coupled  in 
appearance  with  his  new  testamentary  act,  that,  unless 
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IB21.       h^  (Bomplet^  gilish  testamimtary  act  by  observiDg  the 

i^riMliti^  requisite  to  its  per&ption,  be  is  not  looked 

lipoa  in  law  as  loanifestiog  a  deliberate  purpose  of 

l?^pki)ig.    And»  again:  The  effect  of  cancelling  de- 

pwds  upcm  the  yalidiQr  of  the  second  will,  and  ought 

tp  be  tak^n  as  one  act  done  at  the  same  time;  so  that  if 

the  «#flQnd  will  is  not  Talid»  the  caofielling  of  the  first 

bffi^  dependent  tbereon»  ought  to  be  looked  upon 

fi#  PnU  apd  inopw^nAye*      Mj  opinioa  goes  mi  the 

brai4  gPPilQd»  tbati  in  my  view  of  the  fects  bekng- 

jug  tg  this  iBAsei  the  testator  only  intended  to  eariy  his 

ultc^^c^  into  e^msutipn  bjT  a  future  will,  which  inten- 

tion  hf  Mf^t  iparried  into  efieot.    I,  thersfcm^  thiajc 

tbil  A^  (Hrigin^l  wU(  is  not  voidt  and  consequently  that 

ikp  Plw»^  Are  }iot  entitled  to  recover. 

P^Hic  Jf    J  m»  Pf  the  same  opimop  on  both  points ; 
mr  d9 1  (bmk  that  tb#  iwa  of  iUgit  v«  JRmr  assisU  the 
&«(•    Tbpt^  th^  MitotP?  ii4i  OPt  signed  the  lw»  first 
m^  9^  th^  wiU  is,  I  thipkf  immat^riaU    The  Comt, 
IHlbeec},  stwn^d  tp  ff  e  tP  dispose  pf  this  poipt  in  an  early 
Ulafp  pf  the  ^rgimmtt     The  sacond,  intplving  the 
gpe^  que^tipp  in  th^  pase,  has  b^en  so  folly  entwed 
iptp  by  piy  Z^rd)  that  it  will  be  upnecessary  for  me  to 
gp  mpch  at  iwgtb  into  it.    The  di^Sculty  presented  to 
PS  prison  frppi  the  erasures  and  interlineations,  which,  it 
i}  sai4,  amount  virtually  to  a  revocation  of  this  will* 
The  stptute  of  frauds  has  pointed  out  the  mode  of 
avoidance  of  wills,  namely,  by  actual  revocation ;   and 
9pys,  that  ^^  all  devises  and  bequests  of  lands  and  tene* 
ments  shall  remain  and  continue  in  force  pntil  the  same 
be  byrnt,  cancelled,  torn  or  obliterated  by  the  testator, 
or  by  his  directions  ;  or  unless  the  same  be  altered  by 
some  other  will  or  codicil  in  writing,  or  other  writing," 
The  ^It^ations  in  this  will  do  not,  in  my  opinion, 

answer 
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tmswer  di^e  description  giv^n  in  the  statute.     The  otiier       18?Y- 
modes  enumerated  by  the  statute  are^  burning,  c^nool- 
ling  or  teariug.     Can  it  |i>e  predicated  of  this  will  tha(;  it 
was  either  burnt,  ^eancelled,  or  torn  ?     Even  if  it  could,       Pe4^ 
we  must  look  to  se^  whether  the  act  done  were  done 
miimo  revocandij  a  question,  generally,  for  the  jury, 
but,  in  the  present  case,  £6r  the  Jpdges  tQ  determine- 
Now,  the  rule  I  take  to  be  that  w^ich  h^s  been  drawn 
by  bis  I^^diship  from  the  ca&is  of  Oniom  v.  Tj^rerf     It 
the  test^tpr's  intention  were  only  tp  make  pbliter^ons 
on  that  paper  with  a  further  view,  suph  bare  iqtentiop 
will  not,  in  point  of  law,  amount  to  a  revopation,  though 
it  were  apparent  from  the  case  that  tbe  t^stator  inteifded 
to  execute  %\ie  fair  o^y.     And,  in  this  view,  I  think 
the  oise  of  Doe  v.  Perkes  does  bear  on  the  point  before 
us;  for  nothing  can  be  stroi^ger  than  the  feeling  ipani- 
fiisted  by  the  testator  in  that  case  against  the  deyisee 
wbeii  be  b^an  the  wprk  of  destruction,   though  he 
aftervfards  b^cafn^  f:a|m,    express^  himself   satisfied 
that  it  was  no  worse,  and  fit)^  together  the  piepes  into 
which  he  had  torn  the  will.     The  learned. Judg^  who 
tried  that  cause  left  it  to  the  jury  to  say  whether  the 
testator  had  dpo^  all  be  intended,  or  whether  b^  was 
not  pr^i^nted  frpm  completing  the  act  of  destruction 
which  be  intended ;   anc(  the  Court  held,  that  this  was 
properly  left  tp  the  jury,  ^nd  refosed  to  disturb  the  ver- 
dict whiah  was  given  in  &vour  of   the  devisee,      I 
recollect  aUo  ^  ease  which  was  tried  before  me  in  Nor^ 
thumberlan^^  in  which  there  was  a  similar  result*     I  am 
dearly  of  opinion  th^t  th^  obliterations  and  alterations 
of  this  will,    coupled  with   this  circumstances   of  this 
case,  do  not  amount  to  a  revocation ;  and,  consequently, 
that  the  judgment  ought  to  be  for  the  Defendant. 

BuRROUGH  J.     It  appears  to  me  that  the  statute  of 
frauds  is  decisive  of  this  case.     It  is  by  no  means  clear 

Zz  4  to 
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to  me  that  the  obliterations  and  interlinelationg  alter 
the  estate  of  the  trustees,  as  to  the  freehold  devise ;  but, 
supposing  them  to  have  this  efiect,  I  do  not  think  that 
P*ATT.  the  case  would  be  altered.  I  am  satisfied  that  these  are 
not  obliterations  or  interlineations  within  the  statute. 

t  Here  is  an  inception  of  an  act  done  by  the  testator,  but 
no  completion.  The  act  of  having  a  fair  copy  made, 
shews  that  something  was  meant  to  be  done ;  but  this 
testator,  who  was  an  attorney,  must  have  known  that  the 
execution  of  this  paper  must  have  taken  place  in  the 
presence  of  three  witnesses,  to  make  it  valid  as  a  will 
affecting  his  real  estate. 

I  think  there  is  no  foundation  for  the  objection  raised 
on  the  non^signaturc  of  the  oiiginal  will  by  the  testator, 
on  the  two  first  sides.  The  last  sentence  in  the  will 
expresses  that  he  has  signed  the  three  sides :  of  this  he 
is  perfectly  cognizant,  and  signs  the  last  of  the  three 
sides,  thereby  expressly  adopting  all  the  three.  I  am, 
therefore,  of  opinion  that  the  Plaintiff  has  no  right  to 

'  re<^over  the  title-deeds,  and  that  the  present  action  will 
not  lie. 

Richardson  J.  I  entirely  agree  with  the  rest  of  the 
Court,  upon  both  points.  Upon  the  first,  I  shall  merely 
say  that  I  consider  the  will  to  be  well  executed; 
because  the  testator  did  all  that  he  intended  to  do  at 
the  time  of  execution.  It  is  quite  clear  that  the  testator 
did  not  intend  to  revoke,  but  only  to  alter  his  will ;  but, 
supposing  that  his  intention  was  to  revoke,  he  has  not 
done  so  according  to  the  direction  of  the  statute  of 
frauds.  According  to  the  case  of  StUton  v.  StUton^  and 
the  other  cases,  the  obliterations  and  alterations  made 
by  this  testator  would  not  amount  to  a  revocation  of  his 
will.  But  I  think  it  better  to  take  this  case  on  the 
broad  ground ;  for  all  the  facts  shew  that  revocation 
was  not  the  testator's  object.      He  had  a  fair  copy 

made 
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made  of  the  original  will,  as  altered;    and,  therefore,        1821. 

never  intended  to  die  intestate.     The  act  of  substitution 

was  inchoate  and  incomplete,  and  totally  inoperative 

till  carried  into  execution.  Pratt. 

Judgment  for  the  Defendants. 


WiNSOR 

V. 


LUCKETT  V.    PlUMMER.  Maj  iZ. 

'rHE  declaration  in  debt,  stated,  that  the  Defendant  In  » <|<clar- 

was  summoned  to  answer  the  Plaintiff  of  a  plea,  -^  cAai^ 

that  he  render  to  the  Plaintiff  twenty  pounds  of  lawful  ference  to  the 

money  of  Greizt  Britain,  which  he  owes  to  and  unjustly  '^^^fi^^ 

detains   from   him,  and   whereupon   the    Plaintiff,    in  notneceMary; 

his  own  proper  person,  complains ;  for  that  whereas  *™^  *"  a^er- 
the  Flainti^  "  heretofore,  to  wit,  on  the  21st  day  of  ^yi^elicet  that 

Jidyi  in  the  first  year  of  the  reign  of  our  lord  the  now  the  Court  was 

kin^r,  sued  and  prosecuted,  out  of  the  court  of  our  said  ^'^  ^  * 

lord  the  now  king,  of  the  Bench  here,  the  said  court  being  don,  may  be 

then  and  now  at  Westminster,^*  Venue  Middlesex,  This  "^*fded  as 
was  demurred  to^  on  the  ground,  among  other  objec- 
tions, that  there  was  no  setting  out  of  the  ac  etiam  and 
reference  to  the  clausum  Jregil  clause  of  the  writ ;  and 
that  the  Court  did  not  sit  on  the  21st  ofjulyj  which  was 
a  day  in  vacation. 

Toddy  Seijt.,  in  support  of  the  demurrer,  cited  Esl- 
wick  v.  Cooke  (a),  Atkinson  v.  Anderson  (6),  Harrington 
V.  Taylor  (c),  and  ist.  Wms.  Saunders^  600. 

{a)  Ld,Rajm,  ISST.  (#)  15  ^B^'>  Z1^' 

\b)  zT.R,  184. 

But 


surplusage. 
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But  the  Court  thought  th^t  the  tiipe  being  stated 
under  a  wdAicei^  wfi»  immaterial»  and  might  be  rqectfd 
as  surplusage;  that  it  was  suffiiaent  if  it  app^red  in 
substance  that  the  writ  was  is§i^  Wt  of  the  court ;  4nd 
that  it  wfis  i|f^n^p?ss§rY  tp  |oad  the  declaration  with  a 
useless  reference  to  the  original  dauswnJregUm 


Majii* 


atlgrna* 
iin»t(ytQ|]»e 

FI#iiKi#sii)r}ie 
same  house. 


Yai?js§  9b4  Qth6r§  t/f  Cole. 

f^OVENANT  by  lessors  of  two  undivided  fourths, 
and  one  undivided  third  of  a  manage  against  lessee 
for  not  repairing.  Plea  among  others,  that  after  the 
demise  to  the  Defiifndant,  and  before  the  breach  com- 
plained oP,  one  Bonner^  who  was  interested  in  the 
residue  of  the  premises,  bargained  and  sold  his  diare  to 
the  Defendant,  whereby  the  Defendant  become  tenant  in 
common  of  the  premises  with  the  Plaintiff.  Demurrer 
and  joinder,  as  to  this  plea. 

Onslow  Serjt.  in  support  of  the  demurrer.  The 
question  intended  to  be  raised,  is,  whether  one  tenant 
in  common,  under  the  circumstances  disclosed  in  the 
plea,  can  sue  his  co-tenant ;  and  from  the  writ  de  re- 

4 

parationejhcienddj  it  appears  he  can  (a),  even  on  privity 
of  estate;  but  here,  the  Defendant  is  in  by  his  own 
act,  and  is  sued  on  privity  of  contract.  Co.  Lit.  186.  a. 
is  an  authority  to  shew,  that  one  joint  tenant  may  lease 
to  his  companion,  and  Bac.  Ah.  Lease  I.  5.,  that  one 
tenant  in  common  may  lease  to  his  co-tenant ;  and  in 


(a)  Com  Liu  %oo*b. 


Snelgar 
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SneJgar  y,  Henston  {a)  it  was  decided,  that  one  tenant        1821. 
in  common  might  sue  his  co-tenant  for  rent.  Vn.i^^' 

Taddy  Serjt.  contrd.  The  authorities  cited  do  not  ^^^^^* 
affect  the  present  case,  for  the  house  being  an  entire 
thing,  and  the  shares  undivided,  no  action  can  |}e 
maintained  against  the  Defendant  for  not  repairing, 
his  covenant  as  lessee  being  merged  in  his  new  estate. 
In  the  auth(»ities  cited,  the  reversion  at  the  time  of 
suing  was  in  the  same  hands  as  at  the  time  of  the  deinisc, 
here  it  is  in  dilP^rent  hands  at  the  time  of  the  ^uit, 
which  circumstance,  aceorcjing  to  Webb  Vt  BusseU{lf)t 
and  Stokes  v*  Bussell  (r),  is  conclusive  against  fh^ 
action. 

In  the  writ  de  peparatione  Jacienddj  the  GOr-^^ut 
who  sues,  alleges  willingness  to  perform  his  part  of  th$ 
repairs,,  here  the  Defendant  is  called  on  to  do  th^ 
whole. 

Per  Curi^mp  The  aptiqn  is  prpperly  brpWjght,  and 
there  mu^  be 


JmigHfiept  for  tH^  PJfilqtifft 


! 


a)  Cr^.Jac.  6ii.  (e)  5  T.R.679. 

^)  3  TfR*  39S* 
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May  a8. 


HuoD  V.  Ravenob. 


In  repleviny 
plea  of  a  for- 
mer distress 
for  the  same 
ttaU  without 
adding  that 
the  rent  was 
tatitfiedy  is 
bad. 


"D  EPLEVIN  for  goods.  Cognizance  for  rent  arrear. 
Plea  in  bar,  that  cognizor,  on  a  former  ooca- 
fiion,  made  a  distress  for  the  identical  rent,  and  Xock 
goods  and  chattels  liable  to  distress  sufficient  to  dis- 
charge the  rent  in  arrear,  and  the  costs  and  charges 
of  the  distress,  and  of  the  sale  and  ^ipraisement  there- 
of and  might  have  thereby  paid  the  arrears  of  rent, 
and  the  costs  and  charges  of  the  distress,  sale  and  zp- 
praisement,  but  neglected  and  omitted  to  do  so,  and 
wrongfully  and  vexatiously  made  a  second  distress  for 
the  same  rent.  Demurrer,  for  that,  the  plea  in  bar 
did  not  shew,  or  aver,  that  the  rent  was  satisfied  by 
the  distress  alleged.    Joinder  in  demurrer. 


Vaughan  Seijt,  in  support  of  the  demurrer,  referred 
to  Ijear  v.  Edmonds  {a\  and  Lingham  v.  Warren  {b\  as 
in  point  for  the  Defendant 


Heywood  Serjt.  for  the  Plaintiff  The  case  of  Lir^" 
ham  V.  Warren  was  decided  on  the  authority  of  Lear 
V.  Edmonds^  But  Lear  v.  Edmonds  was  decided  on  the 
principle,  that  it  is  necessary  to  show  a  satisfaction  of 
the  rent,  and  thb  principle  is  no  where  else  to  be  found, 
the  Court  too  seem  to  have  thought,  that  the  provision 
of  the  statute  of  2  ^.  &  M.  is  optional,  and  not  com- 
pulsory on  the  distrainer,  and  it  did  not  appear  that 
the  distress  had  been  sold;  however,  the  expression 
in  the  statute  is  not,  may  sell,  but  shall  and  may  ;  which 
expression  has  always  been  deemed  imperative^  as  ap- 


{a)  iB.^  A.  151.  (b)  %  B  ^B.36. 
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pears  by  the  Kir^  and  Queen  v.  BarUm  (a),  and  all  the 
casies  which  have  been  decided  on  the  8th  and  9th  W. 
&  Jtf.,  touching  the  assigning  of  breaches  in  actions  on 
bonds,  {b)     In  the  present  plea  it  is  averred,  that  the 
goods  were  liable,  the  omission  of  which  averment  was 
objected  to  in  Lear  v.  Edmonds.     But  even  if  it  be 
necessary  to  aver  satisfaction,  in  answer  to  an  action 
for  use  and  occupation,  (as  was  the  action  in  Lear  v. 
Edmonds^)  because  the  party  who   so   sues,  has  other 
remedies  by  which  he  might  have  been  satisfied,  as  debt 
or  covenant,  yet  in  replevin,  where  the  Defendant  has 
taken  upon  himself  to  recover  his  rent  by  his  own  act, 
it  is  quite  enough  to  aver  a  sufficient  seizure,  as  the 
party  who  seizes,  is  bound  to  sell  under  the  2  W.  &  M.; 
this    makes   a   distress   a   species    of  prerogative  exe- 
cution, which  the  Court  will  watch  narrowly;  and  if 
a  sheriff  levies  in  execution,  though  he  does  not  sell, 
that  wiU  be  a  discharge  to  the  Defendant.     Mountenay  v, 
Andrews  (c),  Atkinson  v.  Atkinson,  {d)     At  common  law, 
the  distress  operates  only  as  a  pledge;  and  a  second 
pledge  cannot  be  taken,  where  the  landlord  has  had 
the  benefit  of  a  former  one.     Indeed  the  17  Car.  2.  c.  7 
s.  ^.  is  a  statutory  recognition,   that  the  landlord  can- 
not at  common  law  distrain  twice  for  the  same  rent, 
WaUis  V.  SavilL  (e)     Moore,  7.,  Cro.  EL  13.  anon.  S.  C, 
and  HiUchins  v.  Chambers  [f)y  are  clear  authorities  to 
shew  that  a  landlord  cannot  split  his  demand  to  make 
two  distresses ;  and  there  is  no  diiference  between  split- 
ting the  rent  and  taking  two  distresses.     The  vexation 
and  inconvenience  to   tenants  nmst  be  very  great   if 
such  a  course  is  permitted. 


1821. 


HUDD 
V. 

Ravenor. 


(a)  Salk.  609. 

\b)  %  mis.  377.    Coiwp.  ZSI' 
5  r.  R.  SAO. 

{c)  Cro.Eliz*  »37. 


(d)  Cro.  Eliz.  390. 
{e)  a  Lutw,  153a. 
(/)  I  Burr.  579. 


Dallas 
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Dallas  C.  J.     The  cnly  question  in  this  ciise  ii^ 
whether  the  plea  is  good  or  bad,  and  to  that  I  confine 
my  opinion.     The  objection  to  the  plea  is,  that  it  doeft 
not  shew  that  the  rent  was  satisfied  by  the  former  dis- 
tress.    There  Ate  two  coses  which  decide  that  snch  a 
plea  is  bad*    Lear  v.  Edmonds^  and  lAngham  r.  tFarren^ 
decided  on  the  Authority  of  Ijear  ▼.  Edmonds^  and  the 
question  now  is,  whether  or  no  Lear  ▼•  Edmonds  was  im- 
properly decided ;  in  other  words,  tirhether  three  Jodgei 
of  the  Court  of  King's  Bench  have  misconstrued  tbtf 
statute  relating  to  distresses ;  in  the  outset,  therefore,  we 
are  to  say,  that  three  Judges  are  wrong,  and  to  my 
mind  that  is  a  strong  proposition :  howerer,  if  they  are 
wrong,  their  decision  is  open  to  consideration,  and  it 
ceases  to  be  authority  if  erroneous.     But  what  ai^go- 
mcnts  have  been  adduced  to  prove  them  wrong?  The 
provision  in  the  statute,  is,  that  the  party  distratning 
shall  and  may  sell ;  thence  it  is  argued  that  be  must,  and 
that  wherever  shall  is  found  in  company  with  ifi£^,  it 
means  must    That  I  deny*    It  does  not  follon^,  that  a 
party  mUst  sell,  because  he  may ;  if  soj  it  Wdnld  go  to 
this,  that  after  seizure,  a  landlord  could  never  come  to 
any  terms  of  agreement  with  his  tenants     But  it  is  clear 
irom  what  Abbott  J.  says,   in   Lear  t.  Edmonds^  thilt 
the  possession  of  the  goods  may  be  relinqnished  at  the 
request  of  the  party ;  and  who  ever  doubted  it  xxp  to  this 
moment  ?     It  does  not  follow,  therefore,  that  a  distress 
must  operate  as  a  satisfaction,  because  it  may  be  re- 
linquished, and  that  brings  us  to  the  question,  whethef 
this  plea  is  sufficient.     Now  it  has  been  attempted  to 
distinguish  this  case  from  the  case  of  Lear  v*  Edmonds^ 
because  that  was  an  action  for  use  and  occupation,  bat 
the  plea  was  held  bad  in  that  case,  because  it  did  not 
shew  that  the  rent  was  satisfied,  and  that  is  the  very 
defect  alleged  here.      Lord  Ellenborough  iajrs,  **the 

dis- 
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distress  may  enure  as  a  satisfaction,  or  may  constitiite 
an  injury:  if  the  former,  then  the  Defendant  ought  to 
have  pleaded  those  circumstances,  which  would  make  it 
operate  as  a  satisfaction ;  for  it  is  incomplete  as  satis- 
faction by  the  mere  act  of  seizure."  Aild  so  it  is  in- 
complete here.  BayUy  J.  says,  "  it  Was  the  duty  of 
the  Defendant  to  set  out  the  whole  of  his  case  f  and  so 
it  was  here :  he  might  have  stated  the  whole  of  his  case 
in  the  plea:  the  words  "neglected  and  omitted/'  are 
not  sufficient ;  if  the  distress  had  operated  as  a  satis- 
faction, it  ought  to  have  been  so  stated.  I  should  have 
entertained  no  doubt  on  the  subject,  even  if  no  case  had 
been  before  decided. 


1821. 


Park.  J.  I  see  nothing  in  the  Plaintiff's  argument 
to  Induce  the  Court  to  think  that  the  two  former  de- 
cisions are  wrong.  Much  stress  has  been  laid  on  the 
supposed  inconvenience  to  tenants,  but  the  inconveni- 
ence is  all  the  other  way,  and  if  the  landlord  must 
proceed  to  sell,  the  Plaintiff  should  have  shewn  that  he 
was  satisfied ;  for  there  are  many  cases  supposable,  in 
which  the  distress  may  be  no  satisfaction  to  the  land- 
lord, as  where  he  withdraws  it,  relying  on  the  tenant's 
word.  I  do  not  agree  that  shall  and  may  in  a  statute 
are  always  imperative ;  they  must  be  deemed  imperative 
or  not,  according  to  the  subject  matter.  The  statute  of 
William  and  Mary  is  a  remedial  law,  and  it  was  never 
meant,  that  the  landlord  must  necessarily  sell,  because 
he  has  the  power  to  do  so.  It  certainly  is  not  allowable 
for  a  landlord  to  split  his  rent,  and  purposely  take  two 
distresses,  but  Lord  Mansfield  says,  it  is  convenient  he 
should  come  a  second  time,  if  the  first  distress  is  not 
sufficient,  otherwise  he  might  be  tempted  to  secure  him- 
self by  taking  an  exorbitant  distress  in  the  first  in- 
stance. I  think,  therefore,  that  the  present  plea  is  not 
sufficient. 

Bur- 
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BuRRouoH  J.  We  must  over-rule  the  two  pre- 
ceding decisions,  if  we  say  that  this  plea  is  sufficient. 
But  it  contains  no  averment  on  which  issue  can  be 
taken,  though  it  might  easily  have  done  so :  as  if  it  had 
said,  that  the  Defendant  wrongfully  destroyed  the  dis- 
tress^ It  rests  therefore,  on  the  same  ground  as  the 
former  cases,  which  in  my  judgment  were  well  decided, 
and  the  present  plea  is  bad  for  want  of  shewing  that 
the  rent  was  satisfied. 


Richardson  J.  I  think  the  plea  insufficient.  For 
any  thing  that  appeal's,  the  former  distress  may  have 
been  relinquished  in  kindness  to  the  tenant,  and  I  do 
not  think  any  issue  could  have  been  taken  on  the 
words  neglected  and  omitted.  I  am  not  satisfied  that 
the  statute  of  W.  &  M.  is  imperative  as  to  a  sale,  though 
it  is  not  necessary  to  pronounce  an  opinion  on  that 
point ;  but  supposing  it  is  so,  that  statute  never  meant 
to  preclude  parties  from  ending  the  proceeding  by  an 
agreement.  The  principle  of  the  former  cases  is  the 
same  as  the  present,  and  there  must  be 


Judgment  for  the  Cognizor. 
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Gray  and  Another   v.  Bond  and  Another.  ^^J^  »^ 

nrms  was  an  action  on  the  case,  for  disturbing  the  Where  the 
Plaintiffs  in  the  enjoyment  of  their  right  of  drawing  ^^f  J 
nets  to  land,  on  the  banks  of  the  river  Derwentf  wherein  publickly 
they  had  a  fishery.  The  Defendants  pleaded  the  general  ^^^^  their 
issue,  and   at  the  trial  before  Bayley  J.,   at  the  York  ^y^^^  ^<^  ^^ 
Spring  assizes,  1820,  a  verdict  was  found  for  the  Plain-  for  more  than 
tiffs,  subject  to  the  opinion  of  the  Court,  upon  the  foU  ^a/^t"* 
lowing  case.  timei,  drested 

The   river   Derwcnt  is   a  public  navigable  river  in  *nd  '"nproved 
the  county  of  Yark^  the  tide  whereof  flows  to  a  point  pi^ce  (both 
higher  up  the  river  than  the  place  mentioned  in  the  the  fishery  and 

declaration  called   the  Crahtree  Fcllinss.      This   river    ,^  *?  '".^ 

^  place  having 

forms  the  boundary  of  the  manor  of  Elvington^  which  originally  be- 
extends  to  the  line  of  the   stream,   and   the  lord   of  ^^^Z^  to  one 
that  manor,  from  time  immemorial,  hath  been  seised  evidence  being 
of  a  fishery  in  the  river  on  the  Ehington  side  of  the  offered  to 
river,   to  the  line  of  the  stream  thereof,  and  extend-  J^^j^^jg    I,** 
ing  throughout   the   length  of  the    manor   which   he  under  him 
claims,  as  appurtenant  to  the  manor.     Before,  and  at  ^^^^  the 
the  time  of  the  execution  of  the  lease  and  release  here-  knew  of  the 
inafler  mentioned,  Richard  Sterne  was  seised  in  his  de-  landing  nets 
mesne  as  of  fee  of  the  manor  of  Elvin^ton.  and  of  the    J  the  lesseet 

°  of  the  fishery); 

lands   conveyed  by  the    deed,  is  well    as  other  lands  Held,  that  it 
within  the   manor,  and  adjacent  to  the  river  Derwent,  ^**  properly 
and  being  so  seised,  by  indenture  of  lease  and  release,  ^^  pretume^a^ 
dated  the  3d  and   4th  October^  1774,  he  conveyed  to  grant  of  the 
Ralph  and   John  Dodsworth   (among  other  things)  the  (^^''1^°^'^^"^^^^ 
close  of  land  upon  which  the  felling  called  the  Crabtree  sees  of  the 
felling  is  situated.     The  Plaintifls  are  possessed  for  a  fi^^^^O'*  by 
term  of  years  of  the  legal  estate  of  and  in  the  manor  owner  of  the 
and  fishery;  and,  at  the  time  of  the  grievance  com-  shore  at  A, 
Vol.  II.  3  A  plained 
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1821.       plained  of  in  the  declaration,  were  in  possession  of  the 
^  ~   "  ~  ^     fishery.     It  was  proved  at  the  trial,  that  the  owners  of 
^.  the  fishery  and  their  lessees,   had,    for  above  twenty 

Bond.  years  last  past,  and  in  the  recollection  of  one  witness,  at 
the  distance  of  64<  years  ago,  for  the  more  convenient 
use  and  enjoyment  of  their  said  fishery^  drawn  and 
pulled  their  kiets  to  and  upon  the  bank  of  the  river,  at 
certain  difierent  parts  thereof,  on  the  Elvingion  side  of 
the  river,  for  the  purpose  of  taking  the  fish  out  of  the 
nets,  and  that  they  had  occasionally  dressed  the  landing 
places,  by  sloping  the  foreshore,  and  levelling  the  ground 
with  a  spade.  These  landing  places  are  called  pulls  or 
fellings,  and  are  thirteen  in  number,  within  the  manor 
of  Elvington.  The  other  fellings  are  situate  upon  dif- 
ferent closes,  which,  before  the  time  of  the  said  convey- 
ance, were  and  still  are  the  property  of  the  lord  of  the 
manor  of  Elvingtan ;  but  the  felling  in  question^  called 
the  Crabiree  felling,  is  situate  upon  one  of  the  closes 
which  were  conveyed  to  Ralph  and  John  Dodsmorth^  by 
the  before-mentioned  deeds  of  lease  and  release  under 
whom  Mr.  Prestoti^  the  present  proprietor  of  the  closes, 
now  claims  and  is  seised  of  the  same.  There  was  no 
evidence  either  way,  whether  Ralph  or  John  Dodswnihf 
or  any  person  under  whom  Mr.  Preston  claims,  or  Mr. 
Preston  himself  had  any  knowledge  of  or  was  privy 
to  the  said  use  of  the  Crabtree  felling.  The  De- 
fendants, as  the  servants  of  Mr.  Preston^  and  by  his 
direction,  before  the  commencement  of  this  action, 
placed  stakes  in  and  upon  the  Crabtree  felling,  so  as 
thereby  to  prevent  the  Plaintiffs  from  pulling  their  nets 
to  land,  and  using  the  said  felling  so  conveniently  as 
before. 

It  was  objected  by  the  Defendants  at  the  trial,  that, 
as  the  fand  upon  which  this  felling  was  situated,  had 
been  conveyed  by  the  owner  of  the  fishery  to  the  DodS" 
•worths  in  177^>  without  any  reservation  or  any  exception 

of 
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of  the  right  of  landing  nets  upon  the  said  felling,  such  ,1^^1* 
right  was  entirety  gone.  The  learned  Judge  left  it  to  Gray 
the  jury  to  presume^  from  the  evidence  of  enjoyment,  a  «. 

grant  of  the  right  to  land  nets  upon  the  Crabtree  feU        Bond. 
ling,  to  the  owners  of  the  said  fishery,  by  some  former 
owner  of  the  close  whereupon  it  was  situated,  since  the 
year  1774;  and  the  jury  thereupon  found  a  verdict  for 
the  Plainti£&,  damages  U. 

The  question  for  the  opinion  of  the  CSourt  was, 
whether  the  direction  of  the  learned  Judge  was  right. 
If  the  learned  Judge  ought  to  have  directed  the 
jury  to  presume  such  grant,  then  the  said  verdict 
was  to  stand ;  but  if  not,  then  a  nonsuit  was  to  be 
entered. 

The  case  was  argued  on  a  former  day  in  this  term. 

Bosanquet  Seijt.,  for  the  Plaintiffs,  contended,  that  it 
was  properly  left  to  the  jury  to  presume,  from  the  evi- 
dence of  enjoyment,  a  grant  of  the  right  to  land  nets 
upon  the  locus  in  quo,  and  cited  CampbeU  v.  Wilson  (a), 
Yard  v.  Ford  (6),  Keymer  v.  Summers,  (c) 

Hullock  Seijt,  for  the  Defendants.  The  cases  cited 
for  the  Plaintiffs  do  not  apply.^  Mere  lapse  of  time 
will  not  of  itself  raise  against  the  owner  the  presump- 
tion of  a  grant.  In  Campbell  v.  Wilson  there  was 
a  notorious  user  for  twenty  years  exercised  adversely. 
And  so,  in  all  the  cases  collected  by  Serjeant  Williams 
in  Yard  v.  Ford,  particularly  Darwin  v.  Upton,  the 
grounds  for  such  a  presumption  were  infinitely  greater 
than  in  the  present  case.  One  of  the  general  grounds 
of  a  presumption,  is  the  existence  of  a  state  of  things 
which  may  reasonably  be  accounted  for,  by  supposing 

(fl)  %Eastf  194.  (c)  Bull.  M  P.  74. 

[h)   2  fTmj,  Sound,  175.^. 

3  A  2  the 
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1821.  the  matter  presumed,  (a)  Her^  none  of  the  pai^ 
ties  interested  were  aware  of  the  practice  which 
obtained  with  respect  to  the  hmding  of  the  nets* 
upon  the  particular  spot  Though  an  uninterrupted 
possession  for  twenty  years  and  upwards»  be  a  bar  in 
an  action  on  the  case^  yet  the  rule'  must  be  taken 
with  this  qualification,  that  the  possession  was  widi 
the  acquiescence  of  the  person  sei^  of  an  estate  of 
inheritance.  The  mere  knowledge  of  the  tenant  is  not 
sufficient,  otherwise  he  might  coUude^  to  the  great 
inconvenience  of  his  landlord.  Daniel  v.  Nortk.{b) 
The  grounds  for  presuming  the  surrender  of  terms, 
are  laid  with  equal  tenderness  to  the  interests  of 
the  owner  of  the  inheritance,  and  shew  the  jealoo^ 
with  which  the  law  sanctions  a  presumpticm.  Doe 
V.  Wright  {c)j  Doe  v.  Hilder.{d)  The  distinction  be- 
tween this  case  and  those  cited  for  the  Plaintiffi  is,  that, 
in  the  latter,  knowledge  on  the  part  of  the  person  in- 
terested was  presumed  upon  clear  grounds.  There  is 
no  such  knowledge  in  evidence  in  this  case,  which  com- 
pletely falls  within  the  reasoning  oS  Lord  Ettenborougk^ 
in  Daniel  v.  Norths  and  the  rule  there  laid  down  by  him 
vand  the  rest  of  the  Court 

Bosanquelj  in  reply,  was  stopped  by  the  Court 

Dallas  C  J.  I  think  the  question  was  properly 
left  to  the  jury  to  presume  or  not,  from  the  facts  before 
them,  a  right  on  the  part  of  the  Plaintiffs  to  land  their 
nets  on  the  locus  in  quo,  and  a  grant  from  some  former 
owner  of  the  soil.     We  are  not  now  called  on  to  decide 


(a)  Pir  Abbott  C.  J.*  in  Doe        {c)  %B.IS  A.  7x9,  710. 
V.  mider,  %B.^A.  791.  (d)  Ibid.  781. 

(b)  II  Eastf  37a. 

whether 
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whether  the  jury  were  right  or  wrong  in  the  conclusiou 
to  which  they  have  come  (though  had  I  been  one  of 
them  I  should  probably  have  come  to  the  same),  but  the 
question  is,  whether  the  learned  Judge  left  it  to  them  Bonb. 
properly,  to  presume  a  former  grant.  I  agree  with  the 
argument  which  has  been  urged  on  the  part  of  the  De- 
fendants, that  mere  lapse  of  time  will  not  of  itself  raise 
against  the  owner  the  presumption  of  a  grant.  When 
lapse  of  time  is  said  to  afford  such  a  presumption,  the 
inference  is  also  drawn  from  accompanying  facts ;  and 
here,  where  there  is  no  direct  evidence  whether  or  not 
the  owner  of  the  land  had  any  knowledge  of  what  passed, 
the  inference  to  be  drawn  must,  in  a  peculiar  degree,  de- 
pend on  the  nature  of  the  accompanying  facts ;  and  the 
presumption  in  &vour  of  a  grant  will  be  more  or  less 
probable,  as  it  may  be  more  or  less  probable  that  those 
facts  could  not  hare  existed  without  the  consent  of  the 
owner  of  the  land.  The  circumstances  proved  in  the 
present  case^  were  sufficient  to  leave  to  a  jury,  as  cir- 
cumstances from  which  the  knowledge  of  the  owner,  and 
his  acquiescence,  on  the  supposition  of  a  preceding 
grant,  might  fairly  be  presumed.  This  was  done ;  and 
how  could  it  be  inferred  that  the  owner  had  not  such 
knowledge,  when  he  was  proved  to  be  in  possession  of 
the  property,  when  the  landings  were  all  made  publicly, 
and  the  soil  had  actually  been  levelled  to  facilitate  the 
Plalnti£&'  access.  I  entertain  no  doubt,  that  the  ques- 
tion was  properly  left  to  the  jury. 

Park  J.  It  seems  to  me,  that  it  was  most  fitly  left  to 
the  jury  in  this  case,  to  presume  a  grant.  Notwith- 
standing the  distinction  which  has  been  attempted,  I 
cannot  distinguish  this  case  from  that  of  Campbell  v. 
JVikony  at  Lancaster^  and  if  ever  there  was  a  strong  cas«, 
that  was  one,  because  there  had  been  an  award  and  an 
inclosure,  twenty-six  years  before.    The  circumstances 

3  A  3  ill 


Gray 
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1 82 1  •  in  that  case,  from  which  the  knowledge  of  the  owner  of 
the  soil  might  be  inferred,  were  not  stronger  than  those 
in  the  present.     The  case,  indeed,  does  not  come  up  to 

fiowx  that  of  Daniel  y.  North j  because  there  was  something  in 
the  nature  of  the  easement  there  which  makes  a  differ- 
ence. A  landlord  may  not  see  windows  thrown  oat, 
and  a  tenant  may  not  feel  the  inconvenience ;  and  this 
distinction  is  referred  to  by  Le  Blanc  J.  But  in  the 
present  case,  there  is  reasonable  ground  to  presume  the 
knowledge  of  the  land-owner,  and  the  question  was 
properly  left  to  the  jury. 

BuRRoUGH  J.  Every  case  of  this  sort  depends  on 
its  own  circumstances,  and  the  circumstances  here  place 
the  point  in  a  very  clear  light.  Every  act  done  by  the 
Pluntifi  for  46  years,  on  the  locus  in  qua,  would  have 
been  a  trespass,  if  they  had  not  a  right  of  landing  there; 
but  from  1774  to  the  present  time^  all  these  acts  have 
been  done  openly :  and  the  only  question  is,  whether 
there  were  any  fects  from  which  a  Judge  could  leave  it 
to  a  jury  to  presume  a  grant  of  the  right  in  question. 
Undoubtedly,  the  circumstances  were  such  as  could 
scarcely  have  occurred  without  the  knowledge  of  the 
owner. 

Richardson  J.  This  is  not  like  a  case  at  injuries 
arising  to  an  owner  from  the  collusion  of  his  tenant; 
the  question  is,  whether  or  no  Mr.  Preston  had  know- 
ledge of  what  was  taking  place  on  his  land ;  and  I 
think  the  case  was  properly  left  to  the  jury. 

Judgment  for  the  Plaintiffi. 


f 
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1821. 


George    Palmer,      William    Loaden,     and     May  si* 
Others,     v.     Ann    Bate,     William    Bate, 
Thomas  Wright  Vaughan,  and  Others. 


TJIS  honour  the  vice-chancellor,  by  decree  made  on  AniMiga- 

the  hearing  of  this  cause,  on  the  Sd  Jbi^,  i  820,  ««nt  to  tnw- 
orderied  a  case,  of  which  the  following  is  the  substance,  emolumento 
to  be  stated  for  the  opinion  of  this  Court.     The  De^  ^d  profits 
fendant,  Vaughan^  who  is  clerk  of  the  peace  for  the  city  ^g*^^  ©f^^ 
and  liberty  of  Westminster^  which  office  he  has  held  since  and  hit  con- 

the  year  1802,  under  the  custos  rotuhrum  of  the  city,  ^^J^Z  *®_ 

•^  1  *%  1       •  hold  the  ofificc 

liberty,  and  county,  and  from  the  time  of  his  appoint*  of  clerk  of 

ment,  has  executed  the  office  by  his  deputy  Lorenzo  the  peace. 

Stable^  an  attorney  residing  within  the  liberty,  by  inden-  '  *beco*™d 

tnre,  dated  the  25th  January^  1806,  assigned  to  George  to  him  at 

Palmer  and  William  Loaden^  their  executors,  admini-  cl^'^of  the 

peace,  or  in 
strators,  and  assigns,    *^  All  and  singular  the  income,  respect  of  hit 

emoluments,  produce  and   profits  whatsoever,  which,  office,  ^^rr 

during  the  life  of  him,  the  said  Thomas  Wright  Vaughan,  f^^'^'J^  % 

and  his  continuing  to  hold  the  said  place,  or  office  of  lowance  of 

clerk  of  the  peace  for  Westminster,  should  arise  or  be-  ^"  ^^Jf^'' 

,  ,  .  1  .  1  .  t    rw^,  w„  .         the  time  hetng^ 

come  due,  or  payable  to  him,  the  said  Thomas  Wright  upon  trust,  to 
Vaughan,  as  clerk   of  the  peace   for    Westminster,  or  pay  the  inter- 
otherwise  by  reason,  or  in  respect  of  his  said  place  or  ^JJ^^dcbu 
office,  and  all  arrears  thereof,  then  due,  after  deducting  due  from  y|., 
the  salary  or  aUawance  of  the  deputy  for  the  time  being,  *"^.  ^®"  *^"^ 
of  him,  the  said  Thomas  Wright  Vaughan,  in  the  said  theniri^utaad 
office,  and  all  other  expences  attending  the  execution  residue,  after 
of  the  said  office.    To  hold,  receive  and  take  the  said  !!l^i"^j'^ 

tmtts  to  J§; 

income,  emoluments,  produce  and  profits,  of  all  and  it  invalids 
singular  other  the  premises  thereby  assigned,  thenceforth 

3. A  4  unto 
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1 S21.  unto  the  said  George  Palmer  and  William  Loaden^  their 
executors,  administrators,  and  assigns,  upon  trust,  that 
the  said  George  Palmer  and  William  Loaden^  and  the 
survivor  of  them,  his  executors,  administrators,  and 
assigns,  should  in  the  first  place,  by  and  out  of  the 
same,  retain  and  deduct,  and  reimburse  themselves,  and 
himself,  certain  costs  and  expences  therein  particularly 
mentioned,  and  all  such  costs,  charges,  and  expences, 
as  they,  or  any  of  them  should  have  incurred,  or  be- 
come liable  to  pay,  in  or  about  the  execution  of  the 
aforesaid  trust*  And  should,  and  would  in  the  next 
place,  pay  and  apply  the  same  in,  or  towards  pajrment 
and  discharge  of  the  interest,  which  from  time  to  time 
should  become  due,  or  owing  to  Thomas.  Bm/Us  and 
Samuel  Bidge^  respectively,"  on  certain  debts,  due  from 
T.  W.  Vaughan  to  Baylis  and  Bidge^  according  to  the 
true  intent  and  meaning  of  a  covenant  contained  in  the 
indenture.  <^And  should  from  time  to  time  render 
and  pay  all  the  surplus  and  residue  of  the  said  income, 
emoluments,  produce  and  profits,  which  should  from 
time  to  time  remain,  after  answering  and  satisfying  the 
trusts  and  purposes  aforesaid,  unto'  the  said  Thomas 
Wright  Vaughafif  his  executors,  administrators,  or 
assigns,  for  his  or  their  proper  use  and  benefit.'* 

The  Defendant,  by  the  same  deed,  constituted  the 
trustees,  his  attornies,  to  demand,  recover  and  receive 
the  said  income,  emoluments  and  profits,  and  to  give 
receipts  and  discharges  for  the  same ;  and  covenanted, 
that  neither  he,  his  executors  or  administrators,  would 
at  any  time  thereafter,  by  himself  or  themselves,  or 
by  any  agent  or  agents,  receive  or  take  into  his  or 
their  possession,  the  said  income,,  emoluments,  pro- 
duce and  profits,  or  any  part  thereof  or  revoke,  or 
make  void,  the  powers  and  authorities  thereinbefore 
contained. 

The 
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The  questions  for  the  (pinion  of  the  Court  were, 
Whether  the  assignment  of  the  income^  emoluments^ 
produce  and  profits  of  the  office^  or  place  of  clerk  of  the 
peace  for  Westminster^  after  deducting  the  sallury  or 
allowance  of  the  deputy  for  the  time  being,  of  the  De- 
fendant Thomas  Wright  Vaughan^  in  the  said  office,  by 
ihe  said  Defendant,  Thomas  Wright  Vaughan^  to  the 
Plaintiffi,  George  Palmer  and  WiUiam  JLoaden^  by  the 
indenture  in  the  pleadings  mentioned,  dated  the  25th 
January^  1 806,  is  a  good  and  e£^ual  assignment,  and 
valid  in  the  law  ?  And  whether  the  said  George  Palmer 
and  WiUiam  Loaden  conld  l^ally  and  of  right  receive 
and  take  the  income^  profits,  emoluments,  and  produce 
of  the  said  place  or  office,  under,  and  according  to  the 
true  intent,  meaning  and  effect  of  the  said  dieed  of 
assignment,  upon,  and  subject  to  the  trusts,  intents  and 
purposes  therein  expressed  and  declared  of  and  con- 
cerning the  same? 

The  case  was  argued  on  a  former  day  in  this  term. 


Laxves  Seijt,  for  the  Plaintifis.  There  is  no  autho- 
rity immediately  applicable  to  this  case :  the  decisions 
regard  offices  of  a  difierent  nature.  It  is  not  contended 
that  the  office  is  saleable ;  it  is  a  public  office  relative  to 
the  administration  of  justice^  and  the  sale  of  it  would  be 
illegal  by  stat.  5  &  6  JS.  (>•  (a)  But  this  is  merely  an  as- 
signment of  the  profits  of  an  office  which  is  regulated  by 
stats.  37  H.  8.  (6)  and  I  ^.  &  M.  (c)  By  the  former,  the 
nomination  of  clerks  of  the  peace  is  given  to  the  custos 
rotulorum ;  by  the  latter,  a  residence  in  tlie  county  is  re- 
quired ;  and,  by  both,  it  is  enacted,  that  the  office  may 
be  executed  by  deputy,  to  be  approved  of  by  the  custos 
rotulorum*  That  the  office  Is  a  freehold  appears  from  The 


(a)  c.  i6.  (^)  ^.X.  /•  Si 


(0 


r.  %u  /.  5. 
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1821.       Qficen  against  The  Clerk  of  the  Peace  of  Cumba-land  {a\ 

^p    ^  and  T%e  King  and  dueen  Bffinnt  Evans  (b) ;  isd  mrich  wo 

9,  that  the  succeeding  eusios  rohdorwH  cann6t  displace  the 

Bate.  actual  clerk.  Harcourt  v.  Fox.  {f)  Where  profits  are 
annexed  to  a  freehold  office,  it  cannot  be  said  that  the 
officer  has  not  the  disposal  of  them.  Nor  will  public 
justice  suffer  from  the  assignment  of  them ;  the  fiilfif* 
ment  of  the  duties  of  the  office  by  deputy  being  pro- 
irided  for.  Godotphin  t.  Tudor  {d)  recognizes  the  right 
of  the  principal  to  dispose  of  the  profits  of  a  public 
office,  and  Stuart  v.  Tucker  {e)  shews  that  the  use  of  the 
half  pay  of  a  militaiy  officer  is  adsignaUe.  A  dose 
analogy  may  be  finind  in  the  assignment  of  the  profits 
of  ecclesiastical  benefices;  the  only  requisite  in  sndi 
cases  is,  that  the  cure  be  prodded  for,  aa  the  execntioh 
of  the  office  is  in  the  priesent  ttae,  ^Dallas  C.  J.  Sup- 
pose the  deputy  dies,  and  the  custos  rotahrum  refiises  to 
approve  the  nomination  of  a  new  deputy,  what  becomes 
of  the  performance  of  the  duties  of  the  office?  Agaim 
suppose  that  the  deputy  becomes  ill,  the  principal  must 
then  perform  the  duties  of  the  office^  but  how  is  he  to 
perform  those  duties  when  there  is  nothing  to  sustaiii 
him  ?  Park  J.  The  case  of  Stuart  ▼•  Tucker  was  much 
shaken  by  subsequent  decisions.  In  Baraoick  v.  Reade  (/') 
it  was  held,  that  the  full  pay  of  a  military  officer  could 
not  be  assigned  by  way  of  annuity;  and  in  Arbuckle  ▼. 
Camtan  {g)j  Lord  Alvanley  C.  J.,  in  delivering  judgement, 
says,  ^  It  is  now  clearly  established,  that  the  half-pay 
of  an  officer  is  not  assignable,  and  unquestionably  any 


(a)  II  Moil.  So.  (e)    %  W.BL  ilj;. 

\h)  II  Mod.  13.  (/)  I  H.  Bi.  647. 

(c)  s%  Mad.  42.  {g)  ^B.ii  P.  311. 
(/)  I  Salk.  468. 

salary. 
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salary,  paid  for  the  performance  of  a  pnblic  dutyt  ouj^i        1891. 
not  to  be  perrerted  to  other  nses  than  those  fiwr  which  it     ^_ -■  ^j'*  * 
is  intended.      Notwithstanding  the  case  of  Stuart  ▼•  ^. 

Tucker^  in  which  it  was  held  that  the  half-pay  of  an        Bati. 
officer  was  assignable  in  equity,  it  was  expressly  de- 
cided, in  Flarty  v.  Odlumj  that  it  was  not  assignable  at 
all,  which  decision  met  with  general  approbation."] 

Lens  Seijt.,  contra.  It  is  admitted,  that  the  office  in 
question  is  not  saleable ;  if,  then,  the  officer  cannot  seU^ 
can  it  be  contended  that  he  may  pledge  his  office  for 
any  amount?  The  argument  drawn  from  the  provision 
for  the  deputy  is  beside  the  question.  Hie  principal 
cannot  withdraw  himsdf,  otherwise  there  might  be  a 
hindrance  of  public  justice.  In  the  present  case^  the 
office  is  substantially  no  longer  in  the  officer,  but  in 
those  to  whom  he  assigns  the  produce  of  it.  Supposing 
the  deputy  to  fiul,  there  would  be  no  one  to  perform 
the  duties  of  the  office.  A  military  officer  cannot 
assign  his  half-pay.  {a)  And  the  analogy  drawn  from 
cases  of  sequestrati(m  does  not  assist  the  Plaintiff. 
Those  cases  turn  on  the  old  law  of  lay-fee.  On  sug>- 
gestion  that  the  clergyman  has  no  lay-fee^  the  bishop 
levies,  providing  for  the  cure  by  appointing  a  curate 
and  paying  him  out  of  the  proceeds  of  the  execu- 
tion. The  case  of  Godolpbin  v.  Tudor  is  not  in  point. 
The  officer  here  is  the  mere  nominal  possessor,  and, 
substantially,  has  sold  his  office.  Blackford  v.  Presr- 
/on  (6),  PorsoTU  v.  Th(mipson{c\  and  Osborne  v.  Wil^ 
liams{d\  shew  in  what  light  contracts  of  this  nature  - 
are  viewed  both  at  law  and  in  equi^.    In  Harrington  v. 

{a)  Flarij  y.Odlumt  3  T.R.         (r)  i  H.  Bl.  3»3. 
6S1.  {d)  iS  Fes^  379 

(b)  ZT.R.  89. 

Klqprogge 
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JCloprogge  (a),  the  office^  the  profits  of  which  die  Court 
held  might  be  well  assigned,  was  only  that  of  private 
secretary  to  Lord  HMemesse. 

(a)  The  Reporters  are  indebted  to  the  kindness  of  Mr.  Serjeant 
Lttu  for  the  foUowing  MS.  note  of  the  case. 

(K.  B.  MichaelmaSf  95  Geo,  3) 

Harrihgton  0.  Kloprogge* 


An  atttgnment 
of  the  profits 
of  all  the 
offices  of  trust 
commissions^ 
&C.  which  the 
Defendant 
may  acquire  it 
goody  as  to  all 
offices  which 
may  be  legally 
ass^nedyby 
way  of  indiem- 
nifying  the 
Plaintiff}  who 
has  paid 
money  for  the 
Defendant. 


'    AenoN  on  bond  for  payment 
of  xsoo/.  s  oyer  Gfxfad»  and  the 
condition  appeared  to  be*  that 
the   Plaintiff   had  jcnned   in  a 
bond  with  the  Defendant*  to  one 
Niwmmh  for  xaoo/^  to  secure 
the  payment  of  an  annuity  of 
zoo/,   to    Newmans  during  the 
Uh  of   the  Defiendant.      That 
the  money  g^ven  for  the  annuity 
lud   been  paid  to  the  present 
Defendant^  and  in  6rder  to  in- 
demnify the  Plaintiff  against  the 
consequence  of  becoming  security* 
it  was  agreed*  that  the  profits  of 
the  place  of  the  Defendant*  at  se- 
cretary to  har^HoltUmeuet  should 
be  assigned*  and  that*  whenever 
the  Defendant  should  become  pos- 
sessed of  any  office  of  trustr  com- 
mission* place  or  pension  what- 
ever* he  should  assign  such  office* 
&c.  to  the  Plaintifi*   who    was 
to  take  the  w^ole  profits  :  and 
for  the  performance  of  this  agree- 
ment* the  present  bond  was  given. 
The  plea  then  averred*  that  the 
Defendant*  since  the  bond*  had 
been   private   secretary  to  Lord 
Holderneise:    and  that  all    the 
money  received  by  him  in  that 
place*  was  paid  by  the  Defendant 
to  the  Plaintiff*  and  that  Defend- 
ant never  had-  any  other  place. 


Replication  denied  the  recdpt 
of  the  money  as  stated  in  the 
plea  i  and  alleged*  that  Plaintiff 
had  been  obliged  to  pay  JVfw- 
ifitfn  a  ccrtam  sum. 

Demurrer  by  Defendantt  and 
issue  on  the  payment. 

Morgofh  for  the  Defendanti 
made  two  objections  to  the  va- 
lidity of  the  agreement.  First* 
that  it  was  illegal  and  void  by 
Stat,  being  for  the  purpose  oif 
assigning  all  offices*  &c.;  and 
that  to  assign  an  office  of  trust 
was  ill^aL  Second*  that*  by 
the  common  law*  offices  of  trust 
could  not  be  assigned. 

Lord  Mamfiildf  without  hear- 
ing the  other  side ;  there  is 
nothing  in  the  objection.  The 
agreement  is  for  the  assignment 
of  all  offices*  and  is, good  as  to 
ail  offices  which  may  legally  he 
assigned.  The  profits  arising 
from  this  office  rf  private  secre^ 
tary  to  Lord  Holdemesse  might 
be  assigned ;  and  as  to  all  others* 
they  are  not  within  the  present 
case. 

Judgment  for  Plaintiff. 


See  3  Co*  83.  a. 


Lawesj 
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LafooeSj  in  reply.  Godolphin  y.  Tudor  decides,  tljat 
an  officer  has  a  right  to  dispose  of  the  profits  of  his 
office.  If  an  officer  may  dispose  of  the  profits  to  his 
deputy,  he  may,  also,  assign  them  to  his  creditors. 

Cur.  adv.  vult 


1S31. 


The  following  certificate  was  now  sent : 
This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  the  assign- 
ment of  the  income,  emoluments,  produce^  and  profits 
of  the  office  or  place  of  clerk  of  the  peace  for  JVestmin^ 
sterj  after  deducting  the  salary  or  allowance  of  the 
deputy  for  the  time  being,  of  the  Defendant,  Thomas 
Wright  Vaughan^  in  the  said  office  by  the  said  De- 
fendant, Thomas  Wright  Vaughan^  to  the  Plaintiffs, 
Oeorge  Palmer  and  William  Loaden^  by  the  indenture 
in  the  pleadings  mentioned,  dated  the  25th  day  of 
January^  1 806,  is  not  a  good  or  efiectual  assignment, 
nor  valid  in  the  law. 

And  that  the  said  George  Palmer  and  William 
Loaden  are  not  entitled  legally  and  of  right  to  receive 
and  take  the  income,  profits,  and  emoluments,  and  pro- 
duce of  the  said  place  or  ofiice,  under  and  according  to 
the  true  intent,  meaning,  and  effect  of  the  said  deed  of 
assignment,  upon  and  subject  to  the  trusts,  intents,  and 
purposes  therein  expressed  and  declared  of  and  con- 
cerning the  same. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 

May  3 1st,.  1821.  J.  Richardson,  (a) 


(d)   See    also   Hanlngton   v.  ron^  j  H,Bl.  $ty,      Lofwfield^t 

Du  Cbatelf    z  Bro,  C  C.  za4.  case  and  Bristol's  case,  x  Atk. 

Liddirdale  v.  Duke  of  Montrojef  %iz, 
4  T.  R,  498.     Garfortb  v.  Fea^ 
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ToMLiKsoK  V.  Day. 


A  lessee  took 
afann  under 
an  agreementy 
which  he 
never  signed^ 
and  the  terms 
of  which  his 
lessoTy  in  a 
material 
point*  fiiiled  to 
fulfil.     In  an 
action  for  the 
use  and  occu* 
pationof  the 
iarm»  Held* 
that  the  jwy 
might  ascer^ 
tain  the  value 
of  the  land» 
without  re- 
garding the 
amount  of 
rent  reserved 
by  the  agree- 
ment. 


'T^'HE  Drfendant  took  a  mansion-house  and  farm 
of  the  Plaintiff,  under  an  agreement,  by  which  the 
Plaintiff  agreed,  among  other  things,  that  the  Defend- 
ant should  have  the  exclusive  right  of  sporting  over  the 
manor  within  which  the  farm  lay,  and  should  occupy 
the  glebe  land  of  the  parish.  Tlie  rent  to  be  paid  was 
450/L  This  agreement,  though  acknowledged  and 
recognised^  was  never  signed  by  the  Defendant;  but  he 
occupied  the  fiirm  for  some  time.  The  Defendant's 
chief  inducement  to  take  the  farm  was  the  promised 
privilege  of  an  exclusive  right  to  sport ;  but  it  turned 
out  that  the  Plaintiff  (not  being  the  owner  of  all  the 
lands  in  the  manor,  nor  having  free  warren)  had  no 
power  to  grant  any  such  privil^;e,  and  the  Defendant 
was  in  fact  warned  off  by  the  several  occupiers  within 
the  manor.  The  Plaintiff  also  failed  in  procuring  the 
glebe  for  the  Defendant's  occupation,  and  for  this  he 
offered  to  make  a  proportionate  abatement  of  the  rent 
The  Defendant,  being  sued  in  an  action  for  use  and 
occupation,  for  450/^  one  year's  rent,  as  reserved  by  the 
agreement,  paid  350/.  into  Court,  and  proved  the  fore- 
going facts  at  the  trial  before  Dallas  C.  J.,  at  the  London 
sittings  after  last  Hilary  term,  when  the  jury  found  a 
verdict  for  the  Defendant,  considering  350/.  to  be  the 
annual  value  of  the  land,  independently  of  the  glebe 
and  the  privilege  of  sporting. 

Vaughan  Seijt,  on  a  former  day,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  agreement, 
though  not  signed,  having  been  acknowledged  by  the 
Defendant's  occupying  the  land,  he  must  be  bound  by 
it  as  to  the  qiiantum  of  rent,  under  the  1 1  Geo.  2.  c.  19. 
s.  14.;  that  the  value  of  the  land  being  ascertained  by 

the 
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the  rent  reserved  in  the  agreement,  the  jury  were  not  at       182K 
liberty  to  find  any  other  value ;  and  that,  with  respect 
to  the  Plaintiff's  fidlure  to  procure  the  exclusive  privi- 
lege of  sporting^  the  Defendant  might  obtain  redress  in 
a  ciross-actioiu 

PeU  Serjt,  in  shewing  cause  against  the  rule,  con- 
tended, that  as  the  Defendant  never  signed  the  agrees 
ment,  nor  had  ever  attained  under  it  the  chief  object  which 
he  proposed  to  attain,  the  agreement  must  be  considered 
a  nullity  as  far  as  regarded  him ;  and  then,  the  Plaintiff 
being  entitled  to  sue  for  nothing  but  the  unascertained 
value  of  the  land,  the  jury  were  at  liberty  to  ascertain 
and  decide  what  that  value  was. 

Taddy  and  Vaughan  Serjts.,  in  support  of  the  rule, 
argued  that  the  Defendant  was  bound  by  the  agreement, 
though  he  never  signed  it,  because  he  had  taken  a 
benefit  under  it  {a) :  if  so,  die  action  being  on  the  agree- 
ment, the  jury  could  not  travel  out  of  it;  and  the 
failure  to  afford  the  sporting  privilege  was  no  bar  to  the 
action,  because  it  did  not  go  to  the  whole  consider- 
ation. 

The  Court  were  of  opinion,  that  an  agreement  be- 
tween lessor  and  lessee  was  only  evidence  of  the 
amount  of  rent  to  be  paid,  where  the  lessee  had 
enjoyed  under  such  agreement;  that  the  lessor  in 
the  present  instance,  having  &iled  to  fulfil  the  agree- 
ment in  the  chief  object  which  had  induced  the 
lessee  to  propose  becoming  a  party  to  it,  the  lessee 
could  scarcely  be  said  so  to  have  enjoyed ;  but  that,  at 
all  events,  the  Defendant  in  an  action  for  use  and  occu- 
pation, as  in  an  action  of  debt  for  rent,  might  shew 
an  eviction  of  the  whole  or  of  part ;  that,  in  case  of  an 

{a)  Co.Liit,  331.  a. 

eviction 
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1821. 


TC»fLINSON 
DAT. 


eviction  oF  part,  the  jury  must  ascertain,  independently 

of  any  agreement,   what  the  Defendant  ought  to  pay; 

and  that  an  eviction  of  part  of  the  subject-matter  of  die 

demise  (namely,  of  the  exclusive  privilege  of  sporting} 

having  been  clearly  proved  in  the  present  instance,  the 

rule  for  a  new  trial  must  bo 

Dischaiged. 


Ju»e%.      William  Dunca!^  t;.  Samuel  Hill,  Richard 

Hill,  Henrt  Wright,  and  George  Bolton 
Mainwaring. 


Tlie  Plaintiff 
declared  on 
three  bills  of 
exchange^  in 
three  several 
counts ;  buty  - 
according  to 
his  particular^ 


TN   this  case,  which  was  tried  before  Dallas  CS.  J., 
at  the  London  sittings  after  Hilary  term,  a  verdict 
having  been  found  for  the  Defendants, 


Lens  Seijt,  on  a  former  day,  obtained  a  rule  nisi  tor 
a  new  trial,  on  the  ground  that  admissible  evidence  had 
only  sought  to  been  excluded. 

recover  on  the 

Taddy  and  Lowes  Scrjts.  having  subsequently  shown 

cause  against  the  rule, 


bill  set  forth 
in  the  first 
count.     The 
defence  beingy 

that  the  De-         DALLAS  C.  J*   now  delivered  the  judgment  of  die 

fondants  were    Court  la)    This  is  an  action  on  three  several  bills  of 
not  partners 

when  the  bill 

set  forth  in 

the  first  count 

was  drawny 

the  Plaintiff 

tendered  in 

evidence  the  other  two  bills,  for  the  piupose  of  establishing  the  fact  of  the 

ship :    the  evidence  having  been  rejectedy  on  the  ground  that  these  biQ$  wire  not 

included  in  the  particular*  the  Court  granted  a  new  trial* 

{a)  The  facts  of  the  casey  and  the  ailments  on  both  ndes,  are 
so  sufficiently  stated  in  the  judgment  that  it  was  deemed  unnecessary 
to  repeat  them. 

ants 


exchange,  each  being  the  subject  of  a  distinct  and 
separate  count.  The  first  count  was  on  a  bill  for 
1200/. ;  the  third  count  on  a  bill  for  40S/.  65.  6d. ;  and 
the  fifth  count  on  a  bill  for  407/.  175.  9^.     The  Defend- 


IN  THE  Second  Year  of  GEO.  IV.  683 

ants  applied  for  a  particular  of  the  Plaintiff's  demand,  1821. 
which  particular  was  in  these  words :  ^^  This  action  is 
brought  to  recover  principal  and  interci>t,  and  expences 
due  for,  and  in  respect  of,  the  bill  of  exchange  in  the 
first  count  of  the  declaration  mentioned,  and  the  Plain- 
tiff will  avail  himself  of  all  the  counts  of  the  declaration 
for  recovery  thereof."  On  the  trial  of  the  cause,  the 
two  Hills  having  suffered  judgment  by  default,  and  the 
two  Defendants,  Wright  and  Mainwaring,  having 
pleaded  the  general  issue,  after  the  evidence  had  been 
given  as  to  the  first  bill,  the  Plaintiff  offered  in  proof 
the  two  other  bills,  which  were  objected  to  by  the  De« 
fendants.  No  evidence  was  offered  to  connect  the  two 
last  bills  with  the  first,  as  given  in  payment  of  a  sum 
remaining  due  on  that  bill,  or  as  connected  with  it  in 
any  way  whatever,  except  as  after  mentioned ;  and, 
with  the  exception  of  the  two  HillSf  who  were  the 
drawers  of  the  first  bill,  and  the  acceptors  of  the  two 
latter,  the  parties  were  different  on  the  face  of  the  bills. 
But  the  purpose  for  which  it  is  said  they  were  offered  in 
evidence  was  this :  The  defence  *et  up  was,  that  Wright 
and  Maintfiaringj  who  had  originally  been  partners  in 
the  stone  pipe  company,  on  whose  account  these  bills 
were  "Stated  to  have  been  drawn,  had  ceased  to  be  so, 
or  were  not  proved  to  be  such,  when  the  first  bill  was 
drawn ;  and  that  Samuel  Hill  and  Co.  was  the  firm  of 
the  house  of  the  two  HiUs^  carrying  on,  as  wine  mer- 
chants, a  separate  trade,  to  which  character  these  bills 
might  be  referred ;  and,  to  rebut  this  defence,  these  two 
bills  are  alleged  to  have  been  offered  in  evidence,  to 
shew  a  continuation  of  the  partnership  at  and  subse- 
quent to  the  time  when  the  first  bill  for  1200/.  was 
drawn,  the  two  latter  bills  being  of  a  subsequent  dale, 
and  dated  at  the  same  place  with  the  former  bill,  where 
the  business  of  the  stone  pipe  company  was  carried  on. 
Vou  II.  3  B  It 
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1 82 1 .  It  lias  been  stated,  on  the  part  of  the  Defendants,  that 

the  two  bills  were  only  offered  in  evidence  in  support  of 
the  counts,  in  which  they  are  stated  as  substantive  causes 
of  action ;  and  it  is  agreed  on  both  sides,  that,  if  so 
offered,  they  were  properly  excluded.  But  the  feet  has 
l)een  correctly  stated  on  the  part  of  the  Plaintiff, 
n^^mely,  that  they  were  offered  as  auxiliary  evidence 
only,  and  in  the  manner  I  have  stated ;  and  it  is  equally 
true  that,  so  offered,  I  did  not  receive  them,  considering 
them  as  excluded  by  the  particular,  and  therefore 
objected  to  by  the  Defendants. 

I  thought  that  the  Plaintiff,  having  expressly  declared 
on  three  bills,  but,  by  his  particular,  having  confined 
his  right  to  recover  to  one  bill  only,  the  Defendants  had 
no  reason  to  apprehend  that  the  two  bills  would  be 
given  collaterally  in  proof,  under  the  general  notice ; 
but  that,  by  all  the  other  counts,  was  to  be  understood 
the  common  counts,  as  in  the  usual  way.  Supposing  no 
counts  had  been  on  the  two  bills  specifically,  I  should 
have  had  no  doubt  that  they  might  be  received  as 
auxiliary  evidence,  under  the  common  counts ;  but  the 
peculiarity  consisted  in  their  having  been  originally 
declared  on  as  distinct  and  substantive  causes  of  action, 
and,  by  the  particular,  abandoned  as  such. 

My  Brothers,  however,  arc  of  opinion,  that,  under 
this  particular,  the  Plaintiff  had  a  right  so  to  apply  the 
two  bills ;  and  with  this  opinion,  on  final  consideration, 
I  agree;  and  the  more  especially  for  this  reason,  that  it 
appears  to  me  that  I  ought,  at  all  events,  to  have 
received  the  bills  in  evidence.  If  admitted,  and  they 
had  weighed  nothing,  they  would  then  have  left  the  case 
where  it  was ;  and,  if  they  had  weighed  any  thing,  the 
Defendants  might  have  moved  the  Court,  as  may  be 
done  in  such  a  case,  on  an  affidavit,  stating  that  they  had 
been  misl^  by  the  particular,  as  framed,  in  which  case 

13  die 
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Duncan 


the  sufficiency  of  the  particular  would  have  been  before        1821. 

the  Court ;  and,  if  at  all  doubtful)  the  Defendants  would 

have  been  let  in  to  try.     But,  taking  the  other  way, 

were  a  Plaintiff  to  be  shut  out  by  a  strict  construction.         Hill. 

he  might  be  concluded  by  a  particular  fairly  meant,  but 

doubtfully  worded,  against  the  justice  of  his  case.     At 

any  rate,  there  can  be  no  mistake,  nor  any  surprise 

on  the  Defendants  in  future ;  as,  what  has  passed,  and  is 

now  passing,   will  operate  as  the  fullest  notice  how  the 

bills  are  to  be  applied. 

I  have  said  this  much  in  a  case  that  would  not  have 
required  it,  if  there  had  not  been  a  difference  of  asser- 
tion, with  respect  to  facts,  at  the  bar ;  and,  therefore, 
with  a  view  to  a  future  trial,  it  is  important  that  the 
parties  should  clearly  know  what  is  understood  to  have 
passed  on  the  former  occasion,  and  on  what  ground  a 
new  trial  is  now  granted. 

Rule  absolute. 


COLLYER  V.   Mason.  Junej^. 


HTHIS  was  an  action  of  assumpsit  to  recover  the  pur-  a.  was  seised 
chase-money  of  an   estate  sold  by  the  Plaintiff  to  °^  ^^  ^^^^^ 

for  lir£  *  re— 

the  Defendant,  which  action  was  defended  on  the  ground  nuinder  to 

of  a  defect  in  the  title.     The  cause  was  tried  at  the  sit-  his  sons,  ^., 

C,  D.  and  JB:„ 
in  tailf  in  such  shares  and  proportions  as  A.  should  appoint  by  will.  In  18079  yi.» 
B.^  C.  and  D,y  conveyed  the  entirety  of  the  premises  to  make  a  tenant  to  the  pracipty 
so  that  one  or  more  recoveries  should  be  suficred»  in  which  A,^  B.y  Cy  D.  and  E. 
should  be  vouchees^  for  the  purpose  of  barring  all  estates  tail :  a  recovery  was  then 
suffered,  in  which  B.  and  C.  were  vouched.  In  28099  ^.,  B.,  C^D.y  and  E,  con« 
veyed  all  the  premises  to  make  a  tenant  to  the  prtecipey  in  a  recovery  which  was 
sttfiered  in  1810*  in  which  E,  was  vouched  ;  andy  in  181  ly  a  recovery  was  sufiered, 
in  which  JD.  was  vouched. 

Held»  that  by  these  conveyances  and  recoveries  the  estates  tail  in  B^  C,  jD.,  and  J?, 
were  well  barred. 
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tings  after  last  Michaelmas  term,  at  Westmin^er^  before 
Dallas  C.  J.,  when  a  verdict  was  found  for  the  Plaintifl^ 
subject  to  the  opinion  of  the  Court,  on  a  case  in  sub- 
stance as  follows. 

Devise  to  Daniel  CoUyer  for  life,  remainder  to  trus- 
tees to  preserve,  &c. ;  remainder  to  the  son  and  sons  of 
Daniel  CoUyer^  lawfully  to  be  begotten,  in  such  shares 
and  proportions  as  he  should  appoint  by  will,  and  the 
heirs  of  tlieir  respective  bodies;  remainder  to  the 
daughters  of  Daniel  CoUyevy  as  tenants  in  common  in 
tail ;  remainder  to  Charles  CoUycr^  for  life,  with  divers 
remainders  over.  The  devisor  died,  leaving  Daniel  and 
Charles  CoUyer  him  surviving. 

Daniel  had  issue  four  sons,  Daniel^  John  BedingfieUj 
William,  and  George.  By  indentures  of  lease  and  re- 
lease, of  9th  and  lOtli  of  February,  1807,  Daniel  the 
elder,  Daniel  the  younger,  John  B.y  and  WilUam,  ibr 
the  purpose  of  barring  all  estates  tail,  conveyed  the  en- 
tirety of  the  premises  to  George  Kinderley,  as  tenant  to 
the  precipe,  so  that  one  or  more  common  recovery  or  re- 
coveries thereof  should  be  suffered,  in  which  George 
Kinderley  should  be  tenant,  William  Domville  demandant, 
and  Daniel  CoUyer  the  elder,  Daniel  the  younger,  John 
i>.,  William  and  George,  should  be  vouchees,  who  should 
vouch  over  the  common  vouchee ;  and  then  followed  a 
declaration  of  the  uses  of  ihc  recovery.  A  recovery  of 
the  entirety  of  the  premises  was  suffered,  according  to  the 
above  deeds,  in  HUatyierm,  47  Geo.  3.,  in  which  Dam- 

• 

ville  was  demandant,  Kinderley  tenant,  and  Daniel  CoU- 
yer llie  younger,  and  John  2?.,  vouchees*  By  indentures 
of  lease  and  release,  of  the  3d  and  4th  November,  IS0% 
Daniel  CoUyer  the  older,  Daniel  the  younger,  John  5-, 
WiUiam,  and  George,  for  barring  all  estates  tail,  and  for 
extinguishing  the  power  of  appointment  vested  in  Daniel 
CoUyer  the  elder,  did,  according  to  their  respective  estato 
and  interests,  convey  to  George  Kinderley,  all  the  pre- 
mise 
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niises  that  he  might  become  tenant  to  the  prcecipc  in  one 
or  more  recoveries  in  which  the  said  George  KindcrUy 
should  be  tenant,  William  Domville  demandant,  Daniel 
Collyer  the  younger,  John  Z?.,  William  and  George^ 
vouchees,  who  should  vouch  the  common  vouchee,  which 
recovery  should  enure  to  the  same  uses  and  purposes  as 
were  set  forth  in  the  deeds  of  1807.  In  pursuance  of 
these  latter  deeds,  a  recovery  was  suffered  in  Hilary 
term  50  Geo.  3.,  in  which  Domville  was  demandant, 
Kindcrley  tenant,  and  George  CoUycr  vouchee,  who 
vouched  the  common  vouchee,  of  the  entirety  of  the 
premises  comprised  in  the  recovery  of  Hilary  term, 
47  Geo.  3.  A  recovei'y  was  also  suffered  in  Michaelmas 
term,  51  Geo.  3.,  in  which  Domville  was  demandant, 
Kitidaiey  tenant,  and  IVilliam  Collyer  voucliee,  who 
vouched  the  common  vouchee,  of  the  entirety  of  the 
premises  comprised  in  ihe  recovery  of  Hilary^  4*7  Geo.  3. 
Daniel  Collyer  died  without  executing  the  power  of  ap- 
pointment limited  to  him  by  the  will.  The  question 
for  the  opinion  of  the  Court  was,  whether,  by  the 
several  deeds  of  the  9th  and  1 0th  February,  1 807,  and 
tlie  3d  and  4  th  November^  1809,  and  the  recoveries 
suffered  in  Hilary  term,  47  Geo.  3.,  Hilary  term, 
50  Geo,  3,  and  Michaelmas  term,  5 1  Geo.  3.,  the  estates 
tail  of  the  four  sons  of  Daniel  Collyer,  the  devisee  for 
life,  and  the  remainders  over  createtl  by  that  will,  were 
effectually  barred.  If  the  Court  should  be  of  opinion 
that  they  were  so  barred,  then  the  verdict  found  for  the 
Plaintiff*  was  to  stand ;  but  if  the  Court  should  be 
of  opinion  that  they  were  not  effectually  barred,  a 
.verdict  was  to  be  entered  for  the  Defendant. 

The  case  was  argued  on  a  former  day  in  this  term. 


1821. 


Collyer 
Mason. 


Bosanquet  Serjt.     The  objection  to  this  title  is,  that 
the  entirety  of  the  estate  in  question  having  passed  out 
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of  the  tenant  to  the  prtjscipe  by  the  two  first  recoveries, 
the  tenant  to  the  pracipe  in  the  last  recovery  had 
no  estate  at  all ;  and  so  that  recovery  was  void, 
and  the  estates  tail  not  sufficiently  barred.  But  a  re- 
covery is  only  a  contrivance  of  law,  to  enable  a  tenant 
in  tail  to  convey  what  he  could  not  otherwise  convey, 
and,  beyond  what  is  necessary  for  effecting  such  a  pur- 
pose, the  Court  will  not  apply  to  a  recovery  all  the 
strict  rules  which  govern  real  acUons  in  other  cases. 
This  doctrine  is  laid  down  by  Lord  Kenyon^  in  Doe^ 
dem.  Crawy  v.  Baldwere  (a),  by  Lee  C.  J.  in  Martin  v. 
Strachan  (6),  and  in  Pigott.  (c)  If  several  are  joint  te- 
nants in  tail  and  one  is  vouched,  the  recovery  idU 
operate  on  the  share  to  which  he  is  entitled,  and  not 
on  the  interest  of  the  others.  Marquis  of  Winchestei^i 
case,  {d)  Iseham  v.  Morrice.  {e)  Com*  Dig,  Estate^  K.  8., 
Pigotty  109.  So  that  WiUianHs  interest  did  not  pans  out  of 
the  tenant  to  the  praecipe  on  the  two  first  recoveries ;  and 
where  a  conveyance  consists  of  various  parts,  of  which 
a  recovery  or  recoveries  form  one^  and  the  various  parts 
are  complete  at  different  times,  the  Court  will  consider 
the  whole  conveyance  as  one  assurance,  and  support  it 
accordingly.  CromisoelFs  case.  {/)  Dawman*s  case,  {g) 
Havergill  v.  Hare.  (A)  Doe^  dent.  Odiame^  v.  White- 
head,  {i)  Lcrd  Anglesey  v.  I^ord  jUtkam.  (i)  Unless  the 
law  were  so,  the  conveyance  by  the  wife  in  the  last  case 
would  have  conveyed  no  estate,  and  the  fine  would  have 
been  inoperative,  for  the  same  reason  as  the  recovery  is 
contended  to  be  inoperative  in  the  present  instance. 


(a)  s  T.R.  iia. 

(b)  Ibid,  in  notis. 
{c)  p.  a6.,  cd.  1739. 
[d)  3  Rep.  1. 

(#)  Cro,Car.  X09. 


(/)  z  Rep.  69. 
is)  9  jR^.  8. 
(h)  3  Buht.  256. 
(«)  %  Burr.  710. 
(i)  Salk.  676. 


LeHi 
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Lens  Scrjt.  cofilrd*    The  principles  laid  down  and  the 
cases  cited  on  the  other  side,  may  all  be  admitted,  but 
they  do  not  apply  to  the  present  case,  which  is  not  the 
case  of  one  conveyance  consisting  of  various  parts :  but 
the  last  recovery  is  of  itself  a  separate  and  distinct  con- 
veyance^ and  intended  to  be  so :   and  then  the  previous 
recoveries  having  prevented  the  possibility  of  there  being 
anyestiite  in  the  last  tenant  to  the  prrccipCf  this  is  an  in- 
eflectual  attempt  to  complete  what  was  intended.     The 
doctrine  that  a  recovery  can  affect  only  the  estates  of 
those  who  are  vouched,  may  apply  where  several  parties 
have  each  a  separate  fractional  interest,  but  that  is  not 
the  case  here.     {Seymor's  case  {a)  was  cited.) 


COLLYER 

Mason. 


Bosanqueif  in  reply,  contended,  that  the  doctrine  ai)- 
plied  equally  to  the  present  case. 

Dallas  C.  J.  This  was  an  action  of  assumpsit, 
brought  upon  a  contract  for  sale  of  an  estate,  which 
was  defended  on  the  ground  of  a  defect  in  the  Plaintiff's 
title.  On  the  trial,  a  verdict  was  found  for  the  Plaintiff, 
subject  to  a  special  case.  (Here  his  Lordship  stated 
the  substance  of  the  case.)  The  objection  to  the  title, 
which  has  been  insisted  upon  in  the  argument  on  behalf 
of  the  Defendant  is  this:  that  the  recovery  last  suf- 
fered, in  which  William  CoUyer  was  the  vouchee,  had 
no  operation  to  bar  his  interest  as  tenant  in  tail ;  be- 
cause, it  is  said,  that,  at  the  time  when  that  recovery 
was  suffered,  George  Kindetly^  the  tenant  to  the  precipe, 
had  no  estate  remaining  in  him;  for  it  is  contended, 
that  the  whole  of  the  estates  which  were  conveyed  to 
him  by  the  deeds  of  1807  and  180D  respectively,  were 
respectively  divested  and  taken  out  of  him  by  the  re- 

(fl)  10  Rtp.  95. 
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oovcries   before  suffered  in   pursuance  of  those  con- 
veyances. 

The  general  principles  applicable  to  fines  and  com- 
mon recoveries,  considered  as  recognized  modes  of 
conveyance,  appear  to  be  settled  by  numerous  cases, 
many  of  which  have  been  cited  at  the  bar.  In  the  lan- 
guage of  the  Lord  C.  J.  JViUes^  in  delivering  the  opinion 
of  the  Judges  in  the  House  of  Lords  in  Martin,  dem. 
Tregonwell  v.  Strachan  (a),  **  they  are  to  be  considered 
as  common  assurances  only,  and  not  at  all  the  real 
transactions."  ^^  They  are  conveyances  on  record,  in- 
vented to  give  a  tenant  in  tail  an  absolute  power  to 
dispose  of  his  estate,  as  if  he  were  tenant  in  fee- 
simple."  .The  intent  of  the  parties  is  the  principle  on 
which  their  operation  is  to  be  construed.  It  is  admitted 
that,  if  the  sons  of  Daniel  CoUyer,  the  tenant  for  life^ 
had  each  had  a  distinct  fractional  interest  as  tenants  io 
tail  in  remainder,  (for  example,  if  each  had  been  tenant 
in  tail  in  remainder  in  one  undivided  fourth  part,)  then 
the  recoveries  in  which  they  were  respectively  vouched, 
though  purporting  to  be  levied  of  the  entirety,  would 
only  have  operated  on  their  respective  fractional  in- 
terests, and  would  not  have  divested  the  tenant  to  the 
precipe  of  the  remaining  fractional  parts  of  the  free- 
hold, to  which  the  interest  of  the  vouchees  did  not 
extend. 

Now  we  are  of  opinion,  that  the  same  prindple 
applies  to  the  recoveries  which  have  actually  been 
levied.  For,  although  the  interest  of  each  of  these 
tenants  in  tail  was  of  a  peculiar  kind,  and,  in  a  cer- 
tain sense,  may  be  considered  as  extending  to  the 
entirety;  yet  it  did  not  exhaust  the  entirety;  but  still 
left  an  interest  in  each  of  the  others,  who  were  not 
vouched.     This  interest  ef  the  others  was  not  intended 


{a)  I  Wilki*  Rep.  ^^%^  451. 


to 
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to  be  affected;  and,  we  think,  was  not  affected;  and,        1821. 
consequently,   that  an  estate  of  freehold,  coextensive 
with  such  unaffected  interests,  remained  in  the  tenant 
to  the  precipe,  and  was  sufficient  to  support  and  give 
validity  to  the  last  recoveries. 

Judgment  for  the  Phuntiff. 


Ann  Stafford  v.  Hakston.  j„^  ^. 

n[ TRESPASS  for  taking  goods,  the  property  of  the  The  decree  of 

Plaintiff,  and  detaining  the  same  un^l  she  paid  a  ^^^  commis- 
sum  of  money  m  order  to  r^ain  the  possession  of  them.  ^^^^  \^  j^^ 
The  Defendant  pleaded,  first,  the  general  issue.     Se-  conclunve 
condlVf  a  general  justification,  under  the  authority  of  *S^t » P^jty 

.  .^  c  '      r  1.        .  /         rettdmg  within 

the  commission  of  sewers,  m  force  at  the  time  when,  the  district 
&c.,  and  that  the  property  was  taken  as  a  tax  assessed  over  which 
by  the  said  commission,  and  according  to  the  statute  of  but  sucrparty 
sewers,  23  H.  8.     Thirdly,  a  justification,  in  substance  may  prove,  in 
the  same,  under  52  G.  3.     Fourthly,  a  justification  un-  f"  ^^^ 
der  the  authority  of  the  commission  of  sewers,  in  force  agabst  a 
at  the  time  when,  &c.  the  stat  of  sewers,  23  H.  8.  and  I^cndant 
the  several  other  statutes  relating  to  sewers.     Replica-  goods  to  »tisfy 
tion  to  the  special  pleas  de  injuria.  the  rate,  that 

At  tlie  trial  before  Dallas  C.  J.,  at  the  sittings  after  l^^f'^^o 

1       .         i»        1  1.       n       1      benefit  from 

last  Michaelmas  term,  the  jury  found  a  verdict  for  the  the  sewer  on 

Plaintiff,  with  nominal  damages,  subject  to  a  case,  of  account  of 

which  the  following  is  the  substance :  The  Plaintiff  is  the  ^^^^ 

owner  of  and  resident  in  a  house  adjoining  the  high 

road,  Knightsbridgej  in  the  parish  of  St,  Margaret^  in 

the  city  of  Westminsters   the  Defendant  is  one  of  the 

collectors  of  the  commissioners  of  sewers  for  the  district 

in  which  the  Plaintiff's  house  is  situate,  and  took  the 

goods 
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goods  which  are  the  snbject  of  the  action,  as  a  distress, 
by  virtue  of  a  warrant  duly  executed  by  such  commis- 
sionersi  who  had  holden  a  commissioa  of  sewers  for  the 
city  and  liberty  of  Wesshninster  and  precincts  of  the  same, 
and  for  the  parish  (among  others)  of  &•  Margaret^  West' 
minster  J  on  the  8th  August^  1817,  at  which  the  jury  pre- 
sented, among  other  things,  that  theretofore  the  commis- 
sioners had  laid  out  and  expended  divers  sums  of  money 
in  cleansing,  embanking,  and  repairing  a  sewer  in  the 
parish  aforesaid.  And  that  the  charges  thereof,  and  also 
the  charges  of  all  other  works  and  of  all  incidental  ex- 
pences  necessarily  incurred  and  to  be  incurred  in  and 
about  the  said  sewers,  ought  to  be  borne,  paid,  and  de- 
frayed by  the  several  p^sons,  owners  or  occupiers  of 
messui^es,  lands,  &C.,  *ahose  rain  and  waste  waters  de- 
scendingf  issuing  and faUingytuioe  passed  and  ought  to  pass 
through  the  said  common  sewer  into  the  river  Thames 
proportionably,  and  according  to  their  respective  in- 
terests in  the  said  messuages.  Sec  &a,  and  to  the  several 
yearly  rents  and  profits  thereof,  as  the  said  several  rents 
and  profits  were  thereinafter  added  to  the  respective 
names  of  the  respective  owners  or  occupiers,  in  three 
separate  and  distinct  levels :  and  in  the  first  level,  (the 
parish  of  St.  Margaret^  Westminster^)  the  Plaintiff  was 
rated  at  300/. 

The  court  of  sewers  then  made  a  decree,  by  which 
it  was  adjudged  that  a  rate  or  assessment  be  charged 
upon  the  several  lands,  messuages,  &c.  within  the  dis- 
trict  ofi  or  receiving  benefit  Jrom  the  saidsewer^  mentioned 
and  comprised  in  the  said  presentment,  at  €d.  in  the 
pound* 

In  the  year  1819,  another  presentment,  decree,  and 
rate,  was  made,  similar  to  the  above. 

These  several  presentments,  decrees,  and  rates,  being 
proved,  and  also  that  the  Plaintiff's  house  was  within 

the 
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the  district  coihprised  in  them,  and  that  she  had  refused 
pajrment  of  the  sam  rated,  after  due  nbtice  and  demand^ 
the  Plaintiff  offered  evidence  to  prove  that  she  derived 
no  benefit  whatever  from  the  sewer  in  question. 

The  Defendant  objected  to  the  admission  of  such 
evidence^  on  the  ground  that,  as  the  Pldntiff's  house 
was  situate  within  the  district  to  which  the  jurisdiction 
of  the  commissioners  of  sewers  for  the  city  and  liberty 
of  Westminster  is  extended  by  the  statute  47  6f.3.  c.7«9 
she  was  liable  to  the  rate,  and  that  the  presentment  and 
decree  were  conclusive  against  her. 

The  question  for  the  opinion  iA  the  Court  was,  whe- 
ther such  evidence  were  admissible.  If  the  Comt  should 
be  of  opinion  that  such  evida!i^  was  admissible^  a  new 
trial  was  to  be  had.  If  the  Court  shoidd  be  of  bpinion 
that  such  evidence  was  not  admissible,  a  nonsuit  was  to 
be  entered. 


1821. 


Staffobd 
Hamsiow. 


Htdlock  Seijt,  for  the  Plaintiff.  The  evidence  which 
has  been  objected  to,  is  admissible.  Independently  of 
the  maxim,  qui  sentit  comrnodtm  debet  et  onus  sentire^ 
it  is  clear  from  stat.  23  H.  8.  t.  5.,  and  Keighlejf% 
case  (a),  that,  even  within  the  district  which  they  super- 
intend, the  commissioners  hav6  jurisdiction  only  over 
persons  who  derive  benefit  £rom  the  sewer.  The  usus 
rei^  the  suffering  inconvenience  firom  the  wantof  a  sewer^ 
or  benefit  fi-om  its  construction,  are  the  only  grounds  on 
which  liability  to  taxation  is  incurred,  (d),  In  Masters  v. 
ScroggS  (c),  Dore  v.  Gfroy  (rf),  and  Nethertcn  v.  Ward  (e), 
the  question  was,  not  whether  the  party  taxed  was 
liable  because  he  lived  within  the  district  of  the  com- 
missioners, but  whether  he  derived  benefit  from  the 
sewer.     The  very  language  of  the  presentment  shews. 


(a)  JO  Rtp.  139. 
(&)  CallLt*  lao.  145.  i»9.  I48« 
15 X.  %%%•  ed.  X685. 


{c)  3  M.^S.  447' 
(J)   %  T.  R.  358. 
(e)  sB.i^A.  »!• 


that 
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that  the  Defendants  have  exceeded  their  jurisdiction^ 
the  jurors  presenting,  that  the  charges  incurred  ought 
to  be  borne  by  the  owners,  whose  rain  and  waste  waters 
have  passed  through  the  sewer.  If  this  be  so,  owners 
ought  to  have  some  opportunity  of  shewing  whether 
they  have  received  benefit  by  the  sewer  or  no;  but 
unless  the  evidence  contended  for  be  admitted  in  actions 
by  and  against  the  commissioners,  owners  will  have  no 
opportunity  of  doing  this.  Even  the  consent  of  parties 
will  not  confer  jurisdiction  where  the  proceeding  is 
coram  non  judice*  Brawn  v.  Compton.  (a)  The  47  G.  3. 
c  7*  does  not  give  the  commissioners  jurisdiction  over 
persons  who  derive  no  benefit  from  the  sewer,  but  merely 
defines  the  limits  within  which  the  commissioners 
shall  have  jurisdiction  over  persons  who  do  receive  be- 
nefit.    The  52  G.  3.  does  not  touch  the  question. 


Taddy  SerjL,  contrd*  The  FlaintiflP,  residing  within  the 
district,  is  liable  to  the  sewer  rate  on  that  ground  alone, 
and  the  Court  cannot  go  on  to  enquire  whether  she 
derives  benefit  from  the  sewer  or  not.  The  greatest 
inconvenience  would  ensue,  if  in  all  cases  the  commis- 
sioners were  to  be  put  upon  shewing  a  particular  be- 
nefit ;  for  though  a  drainage  be  a  general  benefit,  it  may 
be  difficult  to  shew  that  a  given  individual  has  made  use 
of  the  easement.  The  writs  and  statutes  conferring 
jurisdiction  on  the  commissioners  are  all  in  the  dis- 
junctive, giving  power  either  over  those  who  reside 
within  the  district  of  the  commissioners,  or  those  who 
suffer  inconvenience  from  the  want  of  a  sewer,  and 
benefit  from  its  erection.  Registrum  Brevium^  127,  {b) 
23  H.  8.  c.  5.  &c.  It  may  therefore  be  admitted,  that 
where  a  party  who  resides  out  of  the  district  of  the  com- 
missioners is  charged,  benefit  ought  to  be  shewn.     This 


(it)  8  r.  JR.  424* 


(b)  De  fFailiu,  fissat'ui  ttc. 


was 
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was  the  case  in  Masters  v.  Scroggs^  and  Dore  v.  Gray : 
and  it  is  to  such  persons  only,  that  Collins  doctrine  of 
the  usiis  rei  can  properly  be  applied.  Netherton  v.  Ward 
does  not  affect  the  Defendants,  the  question  in  that  case 
being  only,  whether  a  tenement  in  the  king's  dock  yard 
was  rateable. 
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Hullockj  in  reply.  The  commissioners  are  not  re- 
quired to  shew  a  benefit  accruing  to  the  party  assessed ; 
it  is  the  party  who  claims  the  right  of  shewing  that  she 
enjoys  no  benefit,  if  such  be  the  fact. 

Dallas  C.  J.  now  delivered  the  judgment  of  the 
Court.  In  this  case  it  will  not  be  necessary  to  go  into 
a  great  deal  that  has  been  brought  forward  at  the  bar. 
The  question  submitted  by  the  case  is  merely  this.  — 
Ought  the  Defendant  to  have  been  admitted  to  prove 
what  she  offered  evidence  to  establish,  viz,  that  she  de- 
rived no  benefit  from  the  sewer,  in  respect  of  which  the 
assessment  was  made?  And  to  this  point  the  present 
conclusion  is  confined.  The  commissioners  are  only  to 
assess  those,  who  receive,  or  who  arc  likely  to  reap  pro- 
.  fit,  or  who  have,  or  may  have  hurt,  loss,  or  disadvan- 
tage ;  or,  as  is  stated  by  the  Court  in  Masters  v.  Scroggs^ 
"  It  ought  to  appear,  that  the  party  receives,  or  is 
likely  to  receive  a  benefit."  This  being  clearly  the 
ground  of  jurisdiction,  it  is  not  necessary  to  consider, 
with  reference  to  the  present  pui'pose,  how  the  common 
law  originally  stood,  or  what  alteration  different  statutes 
have  made  from  time  to  time,  which  may,  upon  many 
occasions,  lead  to  very  important  questions. 

Dore  V.  Gray  {a)  was  an  action  of  trespass  for  taking 
the  plaintiff^'s  goods ;  the  Defendant  pleaded  the  gene- 
ral issue,  and  a  justification  under  the  commissioners 


{a)  %  T.K.  358. 


of 
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of  sewers,  and,  on  a  case  reserved,  it  was  stated,  that 
the  rate  was  regularly  made  if  the  commissioners  had 
jurisdiction,  and  whether    they  had  or  bad   not,  was 
deemed  by  Mr.  Justice  BuUer  to  depend  on  the  fact, 
whether  the  party  derived  benefit,  or  was  likely  to  de- 
rive benefit  from  the  sewing:  and  it  being  found  as 
a  fact,  that  the  Plaintifi*  might  have  sustained  disad- 
vantage, if  the  works  had  not  been  done,  the  oommis* 
sioners  were  held  to  have  jurisdiction,  and  the  Defend- 
ant had  judgment  accordingly.    Masters  v.  Sercggs  (a) 
was  also  an  action   of  trespass  with  a  similar  justifi- 
cation, and  the  point  decided  was,  that  the  commis- 
sioners of  sewers  cannot  assess  a  person  in  respect  of 
drains,  which  communicate  with  other  drains  that  fall 
into  the  great  sewer,  if  the  level  of  his  drain  is  so  much 
above  the  sewer,   that  the  stopping  of  it   could  not 
possibly  throw  back  the  water,  so  as  to  injure  his  pre- 
mises, and,  if  he  be  not,  and  it  does  not  appear,  that  he 
is  likely  to  be  benefited  by  the  works  done  upon  the 
sewer.     In  the  present  case,  the  plaintiff"  offered  evi- 
dence to  prove  that  she  derived  no  benefit  firom  the 
sewer  in  question.     The  case  states,  that  this  was  ob- 
jected to,  on  the  ground  that  the  plaintiff's  house  was 
within  the  district  comprised  in  the  decree,  and  that 
the  presentment  and  decree  were  conclusive   agmnst 
her.     But  this  depends  on  the  question  of  jurisdiction ; 
and  the  commissioners  cannot  conclude  the  party  with- 
out allowing  her  an  opportunity  of  being  heard.     To 
this  point,  the  two  cases  to  which  I  have  referred  fuliy 
go ;  for,  if  the  assessment  had  been  conclusive,  a  case 
could  not  have  been  reserved  finding  a  fact,  so  as  to 
raise  on  such  fact  the  question  of  jurisdiction  for  the 
opinion  of  the  Court,  namely,  as  in  Masters  v.  ScroggSj 
that  the  party  received  no  benefit;  which  necessarily 


(a)  $  M^  S.  447- 


implies, 
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implies,  that  such  evidence  is  admissible,  and  that  it 
was  received  at  the  trial.  These  cases  are  incompatible 
ivith  the  ground  of  objection  made  in  this  case  to  the 
evidence^  namely,  that,  being  within  the  district  was 
sufficient ;  for  such  was  the  case  in  Master  v.  ScroggSf 
in  which  the  assessment  was  by  the  commissioners  for 
the  limits  of  Holbom,  and  the  Plaintiff's  house  was 
situated  within  the  division  of  Holbam.  In  both  these 
cases,  therefore,  it  is  taken  for  granted  that  such,  evi- 
dence is  admissible;  and,  on  the  general  sense  and 
reason  of  the  thing,  it  appears  equally  to  be  so.  In 
some  stage  or  other,  the  party,  who  is  to  bear  a  burden, 
on  the  ground  that  he  derives,  or  is  likely  to  derive  a 
benefit,  or  is  in  danger  of  taking  some  hurt,  ought  to 
have  some  opportunity  of  shewing,  that  no  benefit  is  or 
can  be  derived,  or  hurt  sustained.  This  he  has  not 
before  the  presentment  is  made,  nor  while  it  is  making, 
nor  before  the  decree ;  nor  has  he  any  notice  of  the  pre- 
sentment or  the  decree,  but  by  the  assessment  and  notice 
of  such  assessment  or  demand  under  it.  The  effect, 
therefore,  of  rendering  the  presentment  and  decree 
conclusive,  would  be  to  decree  against  the  party  un- 
heard, and  without  allowing  him  any  possibility  of 
being  heard.  On  general  principles  this  would  be  un- 
just ;  but  it  is  enough  to  state  the  cases  referred  to,  in 
order  to  shew,  that  the  assessment  is  not  considered  as 
conclusive.  This  is  fortified  by  the  statute  of  iif.  8., 
by  which  it  is  provided,  that,  if  any  action  of  trespass 
shall  be  brought  against  any  person  for  taking  any  dis- 
tress, or  doing  any  other  act  of  authority  of  the  com- 
mission, or  by  authority  of  any  laws  or  ordinances 
made  by  virtue  of  the  commission,  the  Defendants  in 
such  actions  shall  and  may  make  avowry,  a>gnizance 
or  justification  for  such  taking  or  other  act,  alleging  in 
such  justification,    that  the   said   distress,    trespass,  or 

other 
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other  act  was  done  by* the  authority  of  tlie  ooiiunif- 
sioners,  (as  by  reterenoe  to  the  statute  will  more  fully 
appear,)  whereupon  the  plamtiff  shall  be  admitted  to 
traverse  such  cause  so  alleged,  and  the  issue  shall  be 
tried  by  the  verdict  of  twelve  men,  and  not  otherwisei 
as  is  accustomed  in  other  personal  actions ;  and,  on  the 
trial  of  the  issue,  the  whcde  matter  shall  be  given  by 
both  parties  in  evidence,  according  to  the  truth  of  the 
same.  The  result,  therefore,  in  this  case  is,  that  there 
must  be  a  new  trial. 


Rule  absobte* 


June  4. 


Johnson  v.  Bray. 


An  attorney  of    TJfJLLOCKS&^U  hi  HUartf  term,  obtained  a  nde, 

thatco^by"  calling  on  the  Plaintiff,  an  attorney  of  this  court, 

priiolegey  may,  to  shew  cause  why  he  should  not  be  restrained  from 

on  a  verdict      taking  out  judinnent  and  execution  for  costs  in  this 

for  a  sum  un-  °  , 

der5/.»  have,    cause,  {assumpsit  broughtiby  attachment  of  privilege  in 

this  court,),  in  which  the  Plaintiff  obtained  a  verdict  for 
no  more  than  1/.  i  l5.  6^  The  motion  was  made  on  die 
ground  that  the  Defendant  resided  within  the  juris- 
diction of  the  EUoe  and  Kerton  court  of  requests,  (a) 


by  reason  of 

hit  privilege^ 

judgment  and 

execution  for 

costs ;  not* 

wi^standing 

the  debt  for 

which  he  sues 

is  recoverabley 

under  the 

47 G.  3.  ^.37., 

which  enacts^  that  **  if  any  action  shaU  be  commenced  in  any  other  court  for  a  debt 

not  exceeding  s^t  ^^^  recoverable  by  virtue  of  that  act  m  the  Court  of  Requests 

established  thereby^  the  Plaintiff,  by  reason  of  a  verdict  for  htm^  shall  not  have  any 

costs. 


Vaughan  and  PeUj  Seijts.,  resisting  the  rule^  on  the 
ground  that  the  Plaintiff,  as  an  attomqr  of  this  court, 


y» 


(a)  See  47  G,  3.  c.  37.  /•  13.  pQtt.  in  the  judgment  of  this  case. 


was 
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was  priyil^ed  to  sue  here,  cited  Board  v.  Parker  {a)  f        18fl« 
Tagg  V.  Madan  {b\  and  Parker  t.  Van^han.  ( c) 

HuUock,  in  support  of  the  rule,  urged  that  Board  r. 
Parker  was  decided  on  a  different  act  of  parliament, 
the  particular  language  of  which,  in  the  opinion  of 
Lord  EUenboroughj  excluded  attomies  Plaintifft;  and 
that  the  other  cases  were  not  applicable  to  the  present. 

Dallas  C.  J.  now  delirered  judgment  The  motion 
made  in  this  cause,  on  the  part  of  the  Defendant,  is 
founded  on  the  statute  of  the  47  6.  8.  {d\  which  is  ex- 
planatory of  a  former  act  of  the  15  6. 3.  {e\  intituled, 
'*  An  act  for  the  more  easy  and  speedy  recovery  of 
small  debts  within  the  hundred  of  EUoe  in  the  county 
of  Lincoln,"  and  extends  the  jurisdiction  of  the  court  of 
requests,  established  for  that  purpose^  to  certain  parishes 
in  the  hundred  of  Kerton^  in  the  same  county. 

These  acts  enable  a  Plaintiff  to  recover  in  actions  of 
assumpsit^  and  in  all  causes  founded  on  a  quantum 
meruit  J  not  exceeding  five  pounds.  By  the  13th  secticm 
of  the  47  6.  3.  it  is  enacted,  that,  if  any  action  or  suit 
shall  be  commenced  in  any  other  court  for  a  debt  not 
exceeding  the  sum  of  51^  and  recoverable  by  virtue  of 
that  and  the  former  net  in  the  court  of  requests  esta- 
blished thereby,  the.  Plaintiff,  by  reason  of  a  verdict  for 
him,  shall  not  have  any  costs. 

The  Plaintiff's  action  of  indebitatus  assumpsit  and  on 
a  quantum  meruit  was  brought  in  this  court.  The  venue 
was  laid  in  the  cx)unty  of  Lincoln,  and  he  has  obtained 
a  verdict  for  IL  lis.  6d.  only.  My  Brother Hullock  has 
obtained  a  rule  calling  on  the  Plaintiff  to  shew  cause 
why  he  should  not  be  restrained  from  taking  his  judg- 

(a)  7  Eastf  47-  W  '•  $?• 

(b)  iB.tffP.  6a9.  (t)  t.  64* 

(c)  %B.^P.  19. 
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1821.       ment  and  execution  for  costs.    The  Plaintiff's  answer 
to  this  motion  is,  that  he  is  an  attorney  of  this  court, 
and  that  he  has  sued  in  this  cause  by  attachment  of  pri- 
^  vilege. 

We  are  of  opinion*  that  this  is  a  decisive  answer  to 
the  motion.     That  an  attorney  has  the  privilege  of 
suing  as  such  by  attadiment  of  privilege  in  the  court  of 
which  he  is  a  minister  there  can  be  no  doubt.     This 
privilege  is  particularly  recognized  in  the  ease  of  Gard- 
ner V.  Jessqp  {a)f  where  it  is  said  to  be  allowed  him  for 
the  sake  of  the  court  and  the  suitors*     If  he  sues  as  an 
ordinary  man   by  original,  then  he  is  to  be  considered 
as  any  other  Plaintiff*    This  was  so  held  in   Tagg  t. 
Madan  {b\  and  Parker  v.  Vaughan  (c)«     This  privili^ 
may  be  taken  away  by  the  express  words  of  au  act  of 
parliament,  or  by  the  construction  of  an  wt,  in  which 
express  words  are  not  to  be  foiindi  as  appears  by  the 
case  of  Evans  y.  Jones,  {d)    There  the  Plaintiff  an  at- 
torney, sued  the  Def^dant  in  fVales  by  attachment  of 
privilege  issued  out  of  the  Court  of  King's  Bench  for 
words  spoken  in  Wales.     He  laid  his  venue  in  a  Wdck 
county,  in  order  that  he  might  have  the  benefit  of  the 
statute  of  13  G.  3.(e):   he  tried  his  cause  at  Hereford^ 
being  the  next  English  county,  and  obtained  a  verdict 
for  55.  only.     Lord  Kenyan^  who  tried  the  cause  under 
that  act,  certified,  that  the  Defendant  was  resident  in 
the  dominion  of  Wales  at  the  time  of  the  service  of  the 
writ,  and  the  Court  of  King's  Bench,   in  Michaelmas 
term,  1795,  ordered,  according  to  the  directions  of  the 
act,  that  a  judgment  of  nonsuit  should  be  entered.    It 
was,  certainly,  a  sound  construction  of  the  act,  that  the 
Plaintiff,  who  had  the  benefit  of  the  act  for  the  purpose 

(a)  2  JTiis.  4a.  (d)  6  T.JL  soo 

ib)  I  B.  tsf  P,  6a9«  {e)  c.  51.  I,  I. 

c)  %  B.^  P.  49. 

of 
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of  trial,  should  be  bound  by  the  provision  of  it  in  other       1881. 
respects. 

There  have  been  many  other  cases  decided,  by  the 
superior  Courts,  on  the  subject  of  an  attorney's  privi- 
lege. It  is  not  necessary  to  cite  any  other  than  Board 
v.  Parker,  (a)  The  principles  on  which  we  decide  do 
not  militate  with  the  decision  in  that  case.  In  that 
case,  the  Plaintiff,  an  attorney  in  the  Court  of  King's 
Bench,  residing  at  Batk^  did  business  there  for  the 
Defendant,  who  resided  within  the  city  of  London^  and 
was  liable  to  be  sued  in  the  court  of  requests  there.  He 
laid  his  venue  in  Somersetshire^  and  obtained  a  verdict 
for  4L  Ids.  only.  The  Court  held,  that,  though  the 
demand  might  have  been  recovered  in  the  court  of 
requests,  yet,  that  the  Plaintiff  was  entitled  to  sue  as 
an  attorney  in  bis  own  court ;  and  was  not  compellable, 
under  the  39  &  40  G.  3.,  to  sue  the  Defendant  in  the 
court  of  requests:  Lord  Ellenborough^  in  giving  his 
opinion  in  that  case,  says,  that  attomies,  as  Defend- 
ants, are  expressly  by  those  acts  made  subject  to  the 
processes,  orders,  judgments,  and  executions  of  that 
court ;  and,  therefore,  he  infers,  that  attornies.  Plain- 
tiffs, were  not  meant  to  be  included.  But  it  is  manifest 
that,  unless  the  attorney  had  a  privilege  to  sue  in 
his  own  court,  and  had  a  right  to  avail  himself  of  it 
by  suing  as  such  by  attachment  of  privilege,  he  would 
have  been  within  the  act.  By  the  conclusion  of  his 
Lordship's  opinion,  it  is  plain  that  he  did  not  rely  much 
on  that  ground. 

We  are  of  opinion  that  the  rule  must  be  discharged 

« 

Without  costs. 

Rule  discharged  accordingly, 

{a)  7  East,  47* 
3  C  2 
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James  v.  Jambs  and  Another. 


Hdd,  that  a  X^ELL  Seijt.,  on  the  12th  Mcn/j  moved  to  enter  a 

bon^inthe  nonsuit  in  this  case,  on  the  ground  that  a  bond 

whereof  it  ^^  which  the  action  was  brought,  ought,  under  the  cir- 

was  recited  cumstances  of  the  case  (which  appear  fully  in  the  judg- 

that  the  Plain-  jjj^^^  ^f  ^^  Court)  to  have  been  enrolled  under  the 
tm  was  en- 

titled  to  an  in-  ^^  Geo.  3.  c,  14?1. 
terest  in  cer- 
tain veins  of         DALLAS  C.  J.,  on  a  subsecuient  day,  delivered  the  fol- 
coalforher       i      .       .    ,*  ^ 

Kfe,  and  that    lowing  judgment 

she,  by  inden-  This  was  an  action  on  a  bond,  in  the  penal  sum  of 
date  with  the  ^^^^'  ^7  ^^^  condition  it  was  recited,  that  the  Plaintiff 
bond,  had        was  entitled,  to  an  interest  in  certain  veins  of  coal  for 

assigned  such  j^q^  life,  and  that  she,  by  indentures  of  even  date  with 
interest  to  the     ,     .        ,    ,     ,        .         ,        ,    .  ,      ^  ..     , 

Defendants,      ^he  bond,  had  assigned  such  interest  to  the  Defendants, 

who,  in  con-  who,  in  consideration  thereof, 'had  agreed  to  pay  her 
thereof  had  ^'^  annuity  of  60/.  per  annum^  and  the  bond  was  then 
agreed  to  pay    conditioned  for   the  payment   of  that    annuity  to  the 

her  an  annuity  plaintiff  for  her  life. 

for  her  life, 

for  the  pay-  The  Defendants  pleaded,  that  no  memorial  was  en- 

ment  of  which  rolled  according  to  the  statute. 

conditioned,  ^^^  Plaintiff'  replied,  that  the  annuity  was  granted 

did  not  require  for  the  considerations  mentioned  in  the  deeds,  and  not 

enrolment         f^^  money  or  money's  worth,  within   the  intent   of  the 

understate  "^        .       .   -^ 

43  Geo.  J.         Statute  on  which  issue  was  joined. 

C.  24Z. 

And  that,  in  cases  of  fair  and  boudjide  sale  of  landed  property,  whether  freehold 
for  life  or  leasehold  for  term  of  years,  when  the  consideration,  in  part  or  in  whole, 
is  an  annuity  to  be  paid  to  the  vendor,  the  consideration  for  granting  the  annuity 
being  an  estate  in  land,  bond  fide  sold  and  conveyed,  is  not  a  pecuniary  consider^ 
ation,  or  money's  worth,  within  the  statute. 

The 
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The  cause  came  on  to  be  tried  before  Mr.  Baron       1821. 
GarroWf  at  the  last  assizes  at  Monmouth,  when  a  verdict 
was  taken  for  the  Plaintiff,  with  liberty  for  the  Defend- 
ant to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion  that  such  a  bond  as  this  requires  enrolment. 

The  2d  section  of  the  stat.  53  Geo.  3.  c.  141.  requires 
every  memorial  of  an  annuity  enrolled  in  pursuance  of 
the  act  to  specify,  among  other  things,  ^^  the  pecuniary 
consideration  or  considerations  for  granting  the  same;" 
which  words  necessarily  pre-suppose  and  require  the 
existence  of  a  pecuniary  consideration  to  be  so  speci- 
fied, and  shew  that  the  statute  does  not  apply  to  cases 
where  no  such  consideration  exists. 

The  form  of  memorial  also  given  by  the  same  section, 
ill  the  column  headed  **  Consideration,  and  how  paid," 
specifies  only  pecuniary  considerations,  whether  paid  in 
money  or  in  bank  notes,  or  other  notes  or  bills  of  ex« 
change,  as  the  case  may  be. 

The  ipth  section  declares,  that  the  act  shall  not  ex- 
tend (amongst  other  things)  ^^  to  any  voluntary  annuity 
or  rent-charge,  granted  without  regard  to  pecuniary 
consideration  or  money's  worth,"  and  from  these  words 
it  has  been  argued,  that  the  act  applies  to  all  cases 
where  any  thing  valuable  is  given  for  the  purchase  of 
an  annuity. 

It  is  here  that  these  words  import,  that  "  money's 
worth"  may,  in  certain  cases,  be  "  a  pecuniary  con- 
sideration," within  the  meaning  of  the  act,  as,  where 
the  grantee  pays  for  the  annuity  in  part  or  in  whole,  by 
goods  or  merchandize,  with  a  nominal  or  perhaps  real 
value  imposed  upon  them,  to  be  converted  into  money 
by  the  grantor ;  and  where  the  object  of  the  grantor 
was  to  raise  money,  and  such  appears  to  be  the  real 
nature  of  the  transaction,  however  it  may  be  disguised. 

But,  considering  the  2d  and  10th  sections  together, 
and  the  intent  of  the  legislature,  as  it  is  to  be  collected 

3  C  3  ther^ 
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18S1.  ibtttafrosi,  the  Court  ii  of  opinion,  tb«t  the  act  dan  not 
eitend  to  cases  of  fiur  and  baniJUe  lale  of  landed  pro- 
pertjf  whether  freehold  for  life  or  leasthotd  Sor  term  of 
year%  where  the  consideration  in  part  or  in  whole  imy 
be  an  amniit j  to  be  paid  to  the  Tender.  In  such  cases, 
the  consideration  for  granting  the  annuity  beiag  an 
estate  in  land  bandit  wAA  and  oonTtjred,  doea  not  ap- 
pear to  the  Court  to  be  a  peconiarj  consideratioa  or 
BMncy^a  wortbf  within  the  meaning  of  the  statute;. 

Sncfa  appears  to  be  the  present  case ;  and  thcrefare 
mj  Brother  PeU  will  take  nothing  by  his  motioii* 

Rule  refused. 
He  satlie  observations  ftpply  to  Hdrfisofi  r.  Smither- 

(a)  In  which  Houit  Serjt.  hady  in  diis  termy  made  a  similar  rootioo 
on  a  similar  ground* 


IN  THE  Segond  Year  of  GEO.  IV.  7^5 

1821. 


REGULA  GENERALIS. 

It  is  ordered,  that  in  all  country  ejectments  which 
hereafter  shall  be  served  before  the  essoin  day,  either 
of  Michaelmas  or  Easter  term,  the  time  for  the  appear- 
ance of  the  tenant  in  possession  shall  be  within  four 
days  after  the  end  of  such  Michaelmas  or  Easter  term, 
and  shall  not  be  postponed  till  the  fourth  day  after  the 
end  of  Hilaiy  or  Trinity  term  next  respectively  fol- 
lowing. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 

J.  Richardson. 
22dJ%,  1821. 


END   OF    EASTER   TERM. 
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PRINCIPAL   MATTERS 

CONTAINED  IN  TfflS  VOLUME. 


ABANDONMENT. 
See  Insurance,  2. 

ACCEPTANCE. 
See  Bill  of  Exchange. 

ADMINISTRATOR, 

See  Annuity,  2. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Practice,  ^j  5. 


AGREEMENT. 

T7I7HERE  A,  entered  into  and 
'  signed  an  agreement,  as  agent 
of  B.y  and  B.  shortly  afterwards 
signed  it  with  the  words,  "  I  here- 
by sanction  this  agreement,  and 
'  approve  of  A.* 8  having  signed  it 
on  my  behalf;"  Held,  that  A.  was 
not  personally  responsible.  Spittle 
y*  Lavender,  452 

ANNUITY. 
And  see  Pleading,  3. 
}•  The  memorial  of  an  axmuity  deed 


stated  the  consideration  to  consist 
of  Bank  of  England  notes  payable 
on  demand,  and  of  a  draft,  payable 
at  a  banker's,  without  specifying 
the  time  when.     The  annuity  had 
been  paid  eleven  years,   and  the 
attesting  witness  and  agent  of  the 
grantee   were    both    dead.     The 
Court  set  aside  the  securities  on 
the  ground  that  the  memorial  did 
not  state  when  the  draft  was  pay- 
able, or  whether  it  had  been  in  fact 
paid.    Drake  v.  Rogers.     Page  19 
2.  Deed  between  B,  J.  B.  and  the 
Defendant  of  the  one   part,    and 
N.  P.  of  the  other  part,  by  which 
B,  J.  B,  and  the  Defendant  agreed 
with  N,  P.,  his  executors  and  ad- 
ministrators, to  pay   him  -an   an- 
nuity for  21  years,  if  B.  J,  B.  and 
the  Defendant,  or  the  survivor  of 
them,  should  so  long  live ;  and  if 
N.  P.  should  die  during  the  term 
without  making  any  appointment 

of 
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ANNUITY. 


ATTORNEY. 


of  the  annuity,  to  his  child  or 
children  for  the  residue  of  the 
term ;  and  if  there  should  be  no 
child,  to  the  widow  of  N.  P. 
N.  P.  died  within  the  term  intes- 
tate, and  without  appointment, 
leaving  Af.  E.  P.,  an  only  child, 
who  also  died  during  the  term  in- 
testate and  without  appointment. 
The  wife  of  N.  P.  died  during  his 
life.  Held,  that  the  administra. 
tor  of  M.  jE.  p.  could  not  sue  the 
Defendant  on  this  deed  for  non- 
payment of  the  ailnuitjrv  BarJhYd 
V.  Sluckej/.  Page  333 

3.  Held,  that  a  bond,  in  the  con- 
dition whereof  it  was  recited  that 
the  Plaintiff  was  entitled  to  an  in- 
terest in  certain  veins  of  coal  for 

hiet  l!f(^,  and  that  she,  by  Ihdenw 
tures  6t  eve^  date  with  th6  bond, 

had  assigned  such  interest  to  the 
t)efetidant8y  who,  in  consideration 
thiereof,  had  agreed  to  pay  her  a|i 
a&kiuity  for  her  life,  for  the  pay- 
tti^Hi  of  which  the  bond  was  con- 
ditioned, did  not  require  enrol- 
ment under  stat.  23  (7. 3.  c.  1 41. 
And  that,  in  cases  of  fair  and  bonS 
jide  sale  of  landed  property,  whe- 
ther freehold  for  life  or  leasehold 
fbf  tenn  of  years,  when  the  con- 
sideration in  part  or  in  whole,  is 
an  annuity  to  be  paid  to  the  ven- 
dor, the  consideration  for  granting 
the  annuity  being  an  estate  in 
land,  bond  Jide  sold  and  conveyed, 
is  not  a  pecuniary  consideration, 
or  money's  worth,  vvitliin  the  t^ta- 
tute.     James  v.  James.  702 


ASSIGNEES  OF  BANKRUPT. 

See  Bankruptcy,  4-.    Evidence,  17. 

ASSUMPSIT. 
See  Pleading,  3, 4, 5.  7,  8.    Money 

HAD   AND  RECEIVED. 

ATTORNEY. 

And  see  Evidence,  1.    Pleading,  5. 
Bankruptcy,  8. 

1.  A  replevin  clerk,  who  is  partner 
in  an  attorney's  firm,  must  sue 
alone  for  the  expenses  of  prepar- 
ibg  a  l«pl«vin  bond,  though  it  be 
prepared  at  the  office  of  the  firm. 
Brandon  v.  Hubbard,        Pc^g^  1 1 

2.  An  attorney  of  C  5.,  suing  in 
that  court  by  privilege,  may,  on  a 
verdict  for  a  sum  under  5/.,  have, 
by  reason  of  Tus  jprivilege,  judg- 
ment and  execution  for  costs ;  not- 
withstandtrtg  the  ddil  for  which 
he  sues  is  recoveraUo,  under  the 
47  G.  3.  c.  37.,  which  enacts,  that 
<<  if  any  action  i^hall  be  dommenced 

in  any  otheV  CdUfi  fof  a  debt  not 
.exceeding  51. ,  and  recoverable  by 
virtue  of  that  act  in  the  Court  of 
Requests,  established  thereby,  the 
Plaintiff^  by  reaeon  of  a  verdict  for 
him,  shall  not  have  Any  costs.** 
Johnson  v.  Bray,  698 

AVERMENT. 

See  Pleaping,  and  Bills  of  Ex- 
change. 

AVOWRY. 
See  Pleading,  1.6*  11. 


BAH. 


BANKRUPTCY. 
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BAIL. 
See  Practice,  6,  7* 

BAIL  BOND. 
See  Bankruptcy,  I. 

BANKRUPTCY. 

And   see    Partnership.      Plead- 
ing, 4.    Evidence,  17. 

1.  The  Defendant,  in  an  action  on  a 
bail-bond  (given  in  an  action  of 
debt  against  himself),  becoming 
bankrupt  between  plea  and  ver- 
dict in  the  action  on  the  bail- 
bond,  and  obtaining  his  certificate 
after  judgment,  is  discharged  from 
the  damages  and  costs.  Dinsdale 
V.  Eames.  Page  8 

2.  Held,  that  evidence  of  a  dealing 
in  hops  was  properly  admitted  in 
a  cause  brought  to  try  the  validity 
of  a  commission  of  bankrupt  de- 
scribing the  Plaintiff  as  dealer  in 
€a$Uey  seeking  his  trade  of  living 
by  bu3ring  and  selling.  Hale  v. 
Small.  25 

S.  A  trader  assigned  a  ship  to  A.  in 
trust  to  pay  a  debt  due  from  the 
trader  to  A.  and  his  partners,  but, 
with  their  permission,  retained  the 
possession  and  disposition  of  the 
ship  at  the  time  of  his  bankruptcy : 
Held,  that  the  ship  passed  to  the 
assignees  under  the  commission  of 
bankruptcy,  by  virtue  of  the  21  J.  1. 
c.  19.  *.  11.,  although  before  the 
act  of  bankruptcy  the  register  was 
indorsed  to  A.,  and  shortly  after- 
wards (three  months  before  the 
issuing  of  the  commission)  the  ship 
was  newly  registered  in  his  name, 


and  continued  so  registered  at  the 
time  the  commission  was  issued. 

The   21J.  I.    c.  19.  is   not  re- 
pealed as  to  shipping,  by  the  ship 

register  acts.     Monkhouse  v.  Hay, 

Page  114 
In  November y  1818,  a  commission 
of  bankruptcy  was  issued  against 
AT.  and  Co.,  under  which  the  De- 
fendants  were  appointed  assignees. 
//.,  being  indebted  to  i\f.  and  Co., 
had  deposited  with   the   Defend- 
ants, as  assignees  of  M.  and  Co., 
a  promissory  note  ;  and,  in  Janu- 
ary y  1819,  paid  this  debt  to  the 
Defendants  as  such  assignees,  who 
then  delivered  the  note  back  to 
him.     //.  had,  unknown  to  ai\jr  of 
the  parties,  in  May^  1818)  com- 
mitted an  act  of  bankruptcy ;  and 
in  Mayy  1819,  a  commission  issued 
against  him.      In    August,   1819, 
the  commission  against  M»  and  Co. 
was  superseded ;  and,  in  Septem- 
bety  1819,  a  new  commission  issued 
against  them,  under  which  the  De- 
fendants  were   again    chosen   as- 
signees.   Between  the  superseding 
of  the  first  commission  against  M, 
and  Co.  and  the  re-appointment  of 
the  Defendants  as  assignees  under 
the  second,  the  Plaintifis,  as  as- 
signees of  //.,  demanded  of  the 
Defendants  the  sum  which  H.  had 
paid  to  them  as  assignees  of  M. 
and   Co.     In    an   action    by  the 
Plaintiffs  as  assignees  of  //•  against 
the  Defendants  in  t^eir  own  right, 
for  the  money  received  by  them  from 
//.,  the  jury  having  found  a  ver- 
dict for  the  Defendants,  the  Court 

refused 
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CHARTER-PARTY. 


refused  to  grant  a  new  trial.   Da^ 
venport  v.  Carter,  Pog^  31V 

5.  An  assessment  for  church  and 
highway  rates  is  a  debt,  and  the 
assessor  a  creditor,  under  the 
bankrupt  laws.  Lloyd  v.  Heathcote. 

388 

6.  If  a  trader  gives  a  general  order  to 
be  denied  to  all  comers,  this  is  suffi- 
cient evidence  of  a  beginning  to 
keep  house  with  intention  to  delay 
creditors.     Ibid, 

A  beginning  to  keep  house  with 
such  intention,  constitutes  an  act 
of  bankruptcy,  though  no  creditor 
is  actually  delayed.  Ibid. 

8.  Where  the  mortgaged  estate  of  a 
bankrupt  is  sold  under  the  order 
in  Chancery  of  8th  March,  1794, 
at  the  request  of  the  mortgagee, 
and  the  mortgagee  is  the  purchaser 
at  the  sale,  he  is  liable,  in  an  ac- 
tion for  money  paid,  to  reimburse 
the  solicitor  under  the  commission 
the  expences  of  the  sale..  Bowles 
V.  Perring,  457 

BILL  OF  EXCHANGE. 

And  see  Evidence,  20. 

If  a  bill  of  exchange  be  accepted, 
payable  at  a  particular  place,  the 
declaration  in  an  action  on  such 
bill  against  the  acceptor,  must 
aver  presentment  at  that  place, 
and  the  averment  must  be  proved. 
Roxve  v.  Young,  165 

BILL  OF  LADING. 

Under  a  biL  of  lading,  by  which 
goods  were  to  be  delivered  "  to 
</•  A,y  nett  proceeds  paid  to  H,  2\ 
as  per  advice,  or  to  his  assigns,  he 


or  they  paying  freight  for  the  said 
goods  as p^  charter-party:"  Held, 
that  the  freight  was  to  be  paid  by 
J,  A.y  and  that  H.  T.  was  only  en- 
titled to  what  remained  after  such 
payment.       Thomson    v.    Adams, 

Page  450 

BOND. 

See  Annuity,  3. 

CHARTER-PARTY. 

By  charter-party  between  Defendant^ 
owner  of  a  ship,  and  G,  Z..  Defend- 
ant granted  and  to  freight  let,  and 
G,  L,  took  and  to  freight  hired  the 
ship  for  the  voyage.     Defendant 
covenanted  that  the  master  should 
receive  on  board  at  Londony  goods 
to  be  sent  alongside  by  G.  Z..,  and 
deliver    them    from  alongside  at 
Newfoundlandy  according  to  bills 
of  lading,  there  receive,  and  de- 
liver at  Demerara  other  goods,  in 
like  manner;   and   there,   in  like 
manner,  receive  other  goods,  and 
deliver  them  in  the  London  dock, 
according  to  bills  of  lading ;  and 
that  the  ship's  boats  should  assist 
in  loading  and  unloading,  so  as  the 
exclusive  duties  and  operations  of 
the  ship  should  not  be  thereby  im- 
peded.   In  consideration  whereof, 
G,  L,  covenanted  to  send  and  take 
from  alongside  goods,  and  to  pay 
for  the  freight  and  hire  of  the  ship 
for  the  voyage  2600/.,  with  primage, 
&c.,  one  quarter  part  thereof  on 
delivery  of  goods  at  Nexv/bundland, 
by  good  bills  at  60  days*  sight  on 
London,  and  the  remainder  by  good 
bills  at  two  months'  date  from  the 

day 
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day  of  the  ship's  report  inwards  at 
the  port  of  London,  The  voyage 
was  performed,  and  goods  of  third 
persons  brought  from  Demerara 
under  bills  of  lading,  deliverable  to 
the  consignees  on  payment  of  cer- 
tain specified  freights  therein  men- 
tioned, which  freights  the  Defend- 
ant received,  no  bill  for  the  three 
quarters'  freight  per  charter-party 
liaving  been  given  or  tendered  to 
him,  and  a  bill  for  one  quarter 
given  at  Nevofoundland  having 
been  dishonoured:  Held,  (Dallas 
C.  J.  dissentiente,)  first,  that,  not- 
withstanding the  words  of  grant, 
taking  the  whole  charter-party  into 
consideration,  the  possession  of  the 
ship  did  not  pass  to  the  freighter, 
but  remained  in  the  owner ;  and 
that,  as  the  freight  per  charter- 
party  was  to  be  paid  to  him  by 
good  bills,  prior  to  the  delivery  of 
the  homeward  cargo,  he  had  a  lien 
thereon  for  such  freight :  secondly, 
that  he  had  a  right  to  receive  the 
freight />er  bills  of  lading,  from  the 
consignees,  and  had  a  like  lien  on 
such  freight  when  so  received. 
Christie  v,  Lewis.  P^gc  410 

CHURCH  RATES. 
See  Bankruptcy,  5. 

CLERK  OF  THE  PEACE. 

An  assignment  to  trustees  of  all  the 
emoluments  and  profits  which, 
during  the  life  of  A,,  and  his  con- 
tinuing to  hold  the  office  of  clerk 
of  the  peace,  should  arise  or  be- 
come due  to  him  as  clerk  of  the 
peaccy  or  in  respect  of  his  office, 


after  deducting  the  salary  or  allovo' 
ance  of  his  deputy  for  the  tinte  being, 
upon  trust,  to  pay  the  interest 
arising  on  certain  debts  due  from 
A.y  and  from  time  to  timn  ren- 
der the  surplus  and  residue,  afler 
satisfying  the  trusts  to  A.,  is  in- 
valid.    Palmer  v.  Bate.    Page  673 

CO-HEIRS. 

See  Pleading,  11.    Landlord  and 
Tenant,  5. 

COMMISSIONERS. 

See  Sewers. 

CONSERVATORY. 

See  Landlord  and  Tenant,  1. 

CONSIDERATION. 
See  Annuity,  3. 

CONSTABLES. 

Some  constables,  under  a  warrant  to 
search  a  house  for  black  cloth 
which  had  been  stolen,  finding  no 
black  cloth,  took  cloth  of  other  co- 
lours, and  carried  it  before  a  ma- 
gistrate, refusing,  at  the  same  time, 
to  tell  the  owner  of  the  house 
searched  whether  they  had  any 
warrant  or  no:  Held,  that  they 
were  within  the  protection  of  the 
Stat.  24  G,  2.  c.  44. :  and  that  an 
action  against  them  ought  to  have 
been  commenced  within  six  months 
after  the  grievance  complained  of. 
Smith  V.  Wiltshire.  .  619 

CONTINGENT  DAMAGES. 
See  Guarantee. 

COVENANT, 
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DEVISE. 


COVENANT. 

See   Pleading,  9,  13.     Charter- 
party.     Power. 

CROSS-REMAINDERS. 
See  Devise,  3. 


DEED. 

See  Annuity. 

DETINUE. 

See  Devise,  4,  5. 

DEVISE. 

-^»«f  ^ee  Replevin,   1. 

1.  The  devifor,  by  will,  left  all  his 
"  real  and  personal  estates'*  to  his 
brother ;  by  a  codicil,  reciting  that 
since  the  making  of  the  will  his 
brother  had  died,  and  that  devisor 
was  possessed  of  a  considerable 
fortune  both  real  and  personal,  the 
devisor,  after  a  devise  to  nephew 
t/.,  left  all  his  estates,  lands,  and 
tenements  in  i/.,  F.,  and  M.  to 
his  nephew,  G.  E,,  and  other  lands 
to  nephews  L*  and  C,  respectively, 
none  of  them  to  come  into  pos- 
session till  they  were  respectively 
of  age ;  and  if  one  or  more  of  them 
should  die  before  he  or  they  came 
of  age,  the  estate  or  estates  of  him 
or  them  so  dying  were  then  left  to 
nephew  J,  and  his  issue,  lawfully 
begotten  ;  and  if  ./.  should  die 
without  issue,  to  G.  E, ;  and  for 
default  of  such  issue  in  G.  JK.,  to 
L.  and  his  issue ;  and  in  default  of 


such  issue  in  Lf  to  C   and  his 
issue ;  and  for  de&ult  of  such  issue 
in  C,  to  nephew  S.  and  hii  issue; 
and  for  default  of  such  issue  in  S^ 
to  niece  K>  and  her  issue,  in  such 
manner,   and   under  such  restric- 
tions and  limitations  as  she  should 
think  proper  to  dispose  of  the  same 
among  her  issue,  it  being  the  intent 
of  the  will   to  prevent  waste  by 
making  the  several  children  ofG.E. 
tenants  for  life  only.     Potoer  for 
nephews  marrying   to   make  rea- 
sonable settlements  on  their  wives, 
and  to  dispose  of  their  respective 
estates  among  the  issue  of  such 
marriages,  in  manner  as  they  should 
think  proper  to  limit  and  appoint 
the  same.     The  residue  not  dis- 
posed of  was  left  to  nephews  and 
niece,   except    S.,    to   be  divided 
among  them,  share  and  share  alike, 
at  their  respective  coming  of  age ; 
and  if  any  should  die  before  that 
time,  the  share  of  the  party  dying 
to   go  to   the   survivors  and  sur- 
vivor :    Held,   that    G-  -E.,   under 
this  will  and  codicil,  took  an  estate 
for  life  in  the  lands  in  //.     Bruce 
V.  Bainbridge.  P^g^  1^ 

2.  T.  M,  devised  lands  to  trustees, 
their  heirs  and  assigns,  mitil  his 
nephew,  J.  It.  M.  W.,  sou  of  his 
sister  M,  JV.y  should  attain  21 ;  and 
if  he  should  die  in  the  mean  time, 
until  H,  lV.t  second  son  of  A/.  fV., 
should  attain  21  ;  and  if  //.  U\ 
should  die  in  the  mean  time,  until 
the  daughter. of  M.  JV.  should  at- 
taui  21 ;  in  trust,  to  raise  out  of  the 
rents,  or  by  sale  or  mortgage, 
2000/.,  and  pay  the  same  to  H.  H'., 

when 


DEVISE. 


718 


when  he  attained  21 ;  and  if  M.  fV. 
should  have  more  than  one  younger 
child,   to   raise   out  of  the   rents 
3000/.,  and  pay  the  same  among 
such  younger  children,  share  and 
share  alike,  when  they  should  se- 
verally attain  21 ;  and,  upon  fur- 
ther trust,  to  apply  a  proper  sum 
out  of  the  rents,  for  the  education 
and  maintenance  of  J.  R.  M.  W. 
till  he  should  attain  21,  and  then 
to  pay  him  the  residue  of  them,  if 
any  should  remain  after  perform- 
ance of  the  before-mentioned  trusts; 
and  if  J.  R.  Af.  W.  should  die  be- 
fore 21,  then  to  apply  a  sufficient 
sum  from  the  rents  for  the  educa- 
tion and  maintenance  of  H,  W.  till 
he  should  attain  21,  and  then  to 
pay  him  the  residue  of  the  rents, 
if  any  should   remain   after   per- 
formance of  the  before-mentioned 
trusts,   and  in  the  mean  time   to 
place  out  at  interest,  for  the  benefit 
of  his  nephews,  the  money  arising 
from   the   said   rents;    and  when 
J.R.M.  JV.  should  attain  21,  or, 
in  case  of  his  death,  when  H.  JV. 
should  attain  21,  or,  in  case  of  his 
death,  when  the  daughter  of  M.  JV. 
should   attain   21,   to   the   use  of 
,/.  JV.  and  his  assigns,  for  life,  sans 
waste;    remainder  to  trustees,   to 
preserve   contingent    remainders  : 
and  after  the  death  of  J.  R.  M.  JV., 
to  the   use  of   the  first,    second, 
third,  and  all  and  every  other  son 
imd  sons  of  the  body  of  J.  R.  M.  Ji^. 
lawfully  issuing,  severally,  success- 
ively, and  in  remainder,  according 
to  priority  of  birth,  and  of  the  se- 
veral and  respective  heirs  male  of 


his  and  their  respective  body  and 
bodies  lawfully  issuing,  the  elder 
always  to  take  before  the  younger, 
and  the  heirs  male  of  his  and  their 
body  and  bodies  issuing ;   and  in 
default  of  such  issue^  to  the  first, 
second,  and  third,  and  all  and  every 
other  daughter  and  daughters  of 
the  body  of  J.  R.  M.  W.  lawfully 
issuing,  severally  and  successively, 
according  to  priority  of  birth,  and 
of  the  heirs  male  of  the  respective 
body  and  bodies  of  such  first  and 
other  daughters  lawfully  issuing, 
the   elder  of  such   daughter  and 
daughters,  and  the  heirs  male  of 
her  and   their  body  and  bodies, 
always  to  take  before  the  younger 
of  them,  and  the  heirs  male  of  her 
and  their  body  and  bodies  issuing  ; 
and  for  default  of  such  issue,  to 
the  use  of  H.  JV.  and  his  assigns, 
for  life,  sans  waste ;  remainder  to 
trustees,    to   preserve    contingent 
uses  and  estates,  and  then  to  the 
use'  of  his  sons  and  daughters,  in 
like  manner  as  to   the   sons   and 
daughters  of  */.  JV. ;    and  for  de- 
fault of  such  issue,  to  the  use  of 
his  niece,  the  daughter  of  M.  JV., 
and  her  assigns,  for  life,  sans  waste, 
and  then  to  the  use  of  her  sons 
and  daughters,  in  like  manner  as  to 
the   sons  and  daughters  of  J.  R. 
M.  JV.   and   H.  JV. ;    and  for  de- 
fault of  such  issue,  to  the  use  of 
M.   JV.,   in   fee  :     Provided    that 
whoever  became  possessed  of  the 
lands  should  take  devisor's  name, 
and  live  in  his  house,  otherwise  the 
devise  to  be  void  as  to  the  person 
refusing;   his  plate  and  furniture 

to 
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to  remain  in  the  house  as  heir- 
looms. T,  M.  died,  leaving  his 
sister,  M.  W.^  her  sons,  J.  R.  M.  JV.y 
H.  fV,,  and  three  younger  chil- 
dren, alive.  J.  R.  M.  W.  married, 
and  died  under  age,  leaving  a 
daughter,  M.  E.  M.  W. 

Held,  that  on  the  death  of 
J.R.M.W.,  M.E.M.JV.  became 
entitled  to  the  lands  devised,  as 
tenant  in  tail  male,  subject  to  the 
annuities,  &c. ;  that  the  heir  looms, 
being  personalty,  vested  in  her  at 
the  same  time,  and  that  she  was 
entitled  to  the  possession  o(  them ; 
and,  that  the  personal  representa- 
tive of  J.R.M.  fV,  was  entitled  to 
the  savings  of  the  rents  and  profits 
of  the  estates  accrued  in  the  life- 
time of  J.  R.  M.  JV.,  subject  to  the 
annuities,  &c.     Warier  v.  Warier. 

Page  349 
3.  Devise  to  three  trustees  of  all  his 
freehold,  leasehold,  and  copyhold 
estates,  and  all  his  personal  estate, 
in  trust,  to  pay  legacies  and  annui- 
ties (the  annuities  to  be  paid  out  of 
his  3  per  cent,  stock),  and  all  the 
rents,    issues,    profits,    dividends, 
interest,   profits,   and  produce  of 
the  residue  of  his  estate  and  effects, 
to  his  three  nieces,  E,  A/.,  M,  Af., 
and  C.  M.y  share  and  share  alike, 
for  the  term  of  their  respective  lives; 
and  after  the  decease  of  them,  or 
either  of  them,  that  the  lawful  issue 
of  them,  and  each  of  them,  should 
have  his  or  her  mother's  share  of 
such  rents,  &c.  for  life ;  and  if  either 
of  the  nieces  should  die  in  the  life- 
time of  the  other,  without  issue, 
the  share  of  her  so  dying  should 


be  divided  equally  between  the 
survivors  of  the  nieces  for  their 
respective  lives,  and  afterwards  bj 
the  issue  of  the  survivors  of  the 
nieces ;  and  if  all  the  nieces  save 
one  should  die  without  issue,  such 
one  should  have  the  whole  for  her 
life ;  and,  afler  her  decease,  the 
issue  of  such  niece,  if  more  than 
one,  should  enjoy  the  whole,  share 
and  share  alike ;  if  but  one,  should 
enjoy  the  whole  alone  ;  such  parts 
as  were  freehold  to  them,  if  more 
than  one,  their  heirs  and  assigns, 
as  tenants  in  conunon,  and  not  as 
joint  tenants ;  if  but  to  him  or  her, 
his  orherheirs  and  assigns.  Ifallthe 
nieces  should  die  without  issue,  the 
whole  to  go  to  devisor's  next  male 
heir  of  the  name  of  Mmy  his  heirs 
and  executors.      Af.  M*   married 
G.B.y  who  died  leaving  M.  Af.  and 
one  son.     C.  M.  married,  but  had 
no  issue.      Two  of   the   trustees 
died.     A  large  surplus  of  personal 
estate  remained,  after  paying  debts, 
legacies,  and  annuities.     Held, 

1st,  Tiiat  the  surviving  trustee 
had  the  legal  estates  in  the  free- 
hold tenements  devised. 

2dly,  That  the  nieces  took  no 
legal  estate  in  the  freehold  tene- 
ments. 

3dly,  That  the  son  of  G.B.  took 
no  legal  estate  in  those  tenements, 
and  would  take  none  if  he  survived 
the  three  nieces. 

^thly,  That  if  the  will  had  com- 
menced with  the  words,  "  all  the 
rents,  &c."  and  the  passage  before 
these  words  had  been  omitted,  the 
three    nieces  would    respectively 
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have  taken  under  the  will,  in  the 
said  freehold  tenements,  estates 
for  life ;  with  cross-remainders  be- 
tween them  for  life,  in  the  event 
of  one  or  two  of  them  dying  with- 
out lawful  issue. 

5th]y,  That  the  said  G.B.  would 
now  have  an  estate  in  tail  in  re- 
mainder in  his  mother's  one  undi- 
vided third  part  of  the  said  free- 
hold tenements,  subject  to  be 
divested  in  part  by  the  birth  of 
other  children  of  his  mother,  whe- 
ther sons  or  daughters  ;  and  that 
he  would  have  an  estate  in  tail  in 
the  whole  of  the  said  freehold  tene- 
ments, in  the  event  of  his  being 
the  only  issue  of  the  three  nieces 
living  at  the  death  of  the  survivor 
of  them,  no  other  issue  having 
been  bom.  Murthtmite  v.  Bar- 
nard.  Page  62S 

4.  Devise  of  land  to  devisor's  grand- 
daughter, A.  M;  for  life  ;  remain- 
der to  trustees,  during  the  life  of 

A,  M.i  to  support  contingent  re- 
mainders ;  remainder  to  all  and 
every  the  children  in  tail,  with 
cross-remainders  between  them  in 
tail ;  and,  in  default  of  issue  of  all 
and  every  the  children  of  the 
grand-daughter,  to  devisor's  daugh- 
ter, B,  C,  JVf  .,  for  life  ;  remainder 
to  such  one  or  more  of  the  children 
of  B.  C.  M.  as  B.  C.  M.,  by  deed 
or  will  attested  by  three  witnesses, 
should  appoint  for  their  lives  ;  re- 
mainder to  all  and  every  the  child 
and  children  of  such  daughter  or 
daughters,    to    be  appointed    by 

B.  C.  M^  as  aforesaid ;  and  if  only 
Vol.  IL 
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one  should  be  appointed,  to  her 
and  the  heirs  of  her  body ;  and  if 
more  than  one  should  be  appointed, 
all  of  them  to  take  their  mother's 
shares,  per  stirpes^  as  tenants  in 
common,  and  not  as  joint-ten« 
ants  ;  with  cross-remainders  be- 
tween them,  the  children  of  such 
daughters,  as  to  th^ir  mother's 
shares  in  tail;  and  on  fiiilure  of 
such  issue  of  any  one  or  more  of 
such  daughters,  with  cross-remain- 
ders to  the  others  of  their  issue ; 
and,  in  default  of  appointment,  and 
of  any  appointment  not  exhausting 
the  whole  fee,  the  land,  or  so  much 
as  should  not  be  exhausted  by  ap- 
pointment, to  B.  C.  M.  for  life ; 
remainder  to  all  her  daughters  for 
their  lives,  with  cross-remainders 
for  life  between  them  ;  remainder, 
during  the  lives  of  the  daughters  of 
B.  C  M.  a^d  the  survivor,  to  sup- 
port contingent  remainders ;  and, 
for  default  of  issue  of  any  or  either 
of  the  daughters  of  B.  C  M.^  to 
B.  C.  JVf.  and  her  heirs. 

A.  M.  died,  sole  and  intestate, 
leaving  B.  C.  M.  her  heir  at  law, 
and  heir  at  law  of  devisor.  JJ.  C.  M. 
has  nine  daughters,  many  of  whom 
are  married  and  have  issue :  Held, 

1st.  That  B.  C.  M.  has  in  the 
lands  an  estate  for  life,  with  an  ul- 
timate reversion  to  herself  in  fee. 

2dly.  That,  in  default  of  appoint- 
ment,  the  daughters  now  living  of 
B.  C.  M.  have,  respectively,  in  the 
lands  estates  for  life  in  remainder, 
as  tenants  in  common,  with  cross- 
remainders  amongst  themselves  for 
SD  life; 
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life ;  with  renuuDders  to  themselves 
in  t9x\y  respectively. 

Sdly.  That,  in  default  of  appoint- 
ment, the  grandchildren  ofD.C.M. 
have  no  estate  in  the  lands. 

4tlilf  •  That  B.  C.  M.  has  power 
by  appointment  to  designate  which 
one,  or  more  than  one  of  her 
daughters,  is,  or  are,  to  take  under 
the  will ;  that  if  more  than  one  are 
designated,  they  will  take  under 
the  will  as  tenants  in  common  for 
life;  with  remainder  to  their  re- 
spective children,  as  tenants  in 
common  in  tail ;  with  cross-remain- 
ders between  them  (the  children 
of  the  appointed  daughters),  in 
tail ;  such  cross-remainders  to  take 
place,  as  well  with  regard  to  the 
shares  of  their  respective  mothers 
as  with  regard  to  the  shares  of 
their  aunts,  in  the  event  of  a  fail- 
ure of  issue  of  any  of  the  aunts. 
Medlifcott  V.  Joriin.  Poge  632 
5.  A^  on  17th  July,  1812,  made  a 
will,  by  which  he  devised  certain 
real  estates  to  his  wife  for  life ; 
and  on  her  death,  to  M.  B. ;  and 
on  the  death  of  his  wife  and  M.  i?., 
to  his  executors  in  fee,  upon  cer- 
tain trusts.  The  will,  which  was 
attested  by  three  witnesses,  con- 
cluded by  stating  that  A.  had 
signed  his  name 'to  the  two  first 
sides,  and  his  hand  and  seal  to  the 
last  side  of  the  will,  which  was 
written  on  three  sides  of  a  sheet  of 
paper.  A.  put  his  name  and  seal 
at  the  end  of  the  will,  but  did  not 
sign  his  name  to  the  two  first 
sides*     In   November^    1816,    he 


made  various  interlineations  and 
obliterations,  the  effect  of  which, 
as  regarded  his  real  estate,  was  to 
confine  the  first  devise  to  his  wife, 
to  her  widowhood,  and  to  strike 
out  the  devise  to  Af.  Bm ;  the  ori- 
ginal date  was  struck  out,  and  the 
day  o£  No%jemb€rf  1816, 
was  substituted.  The  will  was 
never  re-signed,  re-published,  or 
re-attested ;  but,  in  the  following 
month.  A*  caused  a  fiur  copy  of  it 
to  be  made,  and  added  one  interli- 
neation not  affecting  his  real  estate: 
but  the  copy  was  never  signed, 
published,  or  attested.  The  will 
and  fair  copy  were  found  locked 
up  in  a  drawer  at  the  residence  of 
the  testator,  who  died  on  the  24ch 
December,  1816:  Held,  that  the 
will  was  well  executed ;  and  that 
there  was  no  revocation  of  it  as  it 
stood  originally.    Wimor  v.  Prttit, 

Page  ^50 

DISTRESS. 

See  Pleading,  1.  14.  Landlord 
AND  Tenant,  2,  8,  4,  5.  Power. 
Replevin. 


EJECTMENT. 

And  see  Power. 

1.  In  every  action  of  ejectment,  the 
Defendant  shall  specify  in  the  con- 
sent rule  for  what  [>remiscs  he 
intends  to  defend,  and  shall  con- 
sent in  such  rule  to  confess  upon 
the  trial,  that  the  Defendant  (if  he 

de- 
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defends  m  tenant,  or  in  c^e  he  de- 
fends as  landlord,  that  bis  tenant) 
was  at  the  time  of  the  service  of 
the  declaration,  in  the  possession 
of  such  premises ;  and  that  if,  upon 
the  trial,  the  Defendant  shall  not 
confess  such  possession,  as  well  as 
lease  entry,  and  ouster,  whereby 
the  Plaintiff  shall  not  be  able  fur- 
ther to  prosecute  his  suit  against 
the  said  Defendant,  then  no  costs 
shall  be  allowed  for  not  further 
prosecuting  the  same,  but  the  said 
Defendant  shall  pay  costs  to  the 
Plaintiff  in  that  case  to  be  taxed. 
Regula  Generalis.  P^g^  4?70 

2.  In  all  county  ejectments  which 
shall  be  served  before  the  essoin 
day,  either  of  Michaelmas  or  Easier 
term,  the  time  for  the  appearance 
of  the  tenant  in  possession  shall  be 
within  four  days  after  the  end  of 
such  Michaelmas  or  Easter  term, 
and  shall  not  be  postponed  till  the 
fourth  day  after  the  end  of  Hilary 
or  Trinity  term  next  respective- 
ly following.      Regula    Generalis. 

705 

EVIDENCE. 

And  see  Replevin,  1.  2.  Bank- 
ruptcy, 2.  Bill  of  Exchange. 
Power.     Sewers. 

1.  An  attorney,  being  requested  to 
draw  an  assignment  of  goods,  re- 
fused, and  the  deed  was  drawn  by 
another.  The  validity  of  the  deed 
being  afterwards  questioned,  on 
the  ground  of  fraud,  in  an  action 
against  the  sheriff  in  which  the  at- 


torney first  uppllod  to  wiui  not  f$m- 
ployed:  Heidi  tluit  ^e  coi^mwu- 
pation  made  to  this  ^ttom^y  was 
professional,  and  that  evidence  of 
the  fraud  proposed  to  be  glY^i^ 
through  him,  vf^  proper]jf  r^j^plied. 
Cromack  v.  fieathcofef  P^HP  4 
Sed  vide  JVadsxioorth  y,  flatn^hf^Ui*    S 

2.  Defendants  were  supd  fgi:  l^he 
price  of  some  growing  tre^S|WhicI| 
they  had  purchased^  cut  dowP:)  fff^^ 
carried  away;  a  witness  proyed 
an  admission  by  ope  of  them  that 
something  was  due^  and  a  promise 
to  pay.  At  the  time  of  Uie  t^fu*- 
gain,  written  memoranda  ha4  bpen 
made  of  the  transaction;  buttfiese 
memoranda  (one  of  them  an  it^m 
in  a  book  of  accounts,)  being 
neither  stamped  nor  8igne4  with 
the  names  of  the  parties,  we^e  nq^ 
produced  in  evidence,  and  the 
Plaintiff  was  nonsuited :  Held,  that 
the  nonsuit  was  propeir,  TefUv. 
Auty.  99 

3.  The  commander  in  chief  p£  the 
army,  haying  directed  an  assem- 
blage of  commissioi^ed  military  of- 
ficers to  hold  an  enquiry  into  the 
conduct  of  i/,,  a  commissioned 
officer  in  the  army  ;  and  If.  having 
sued  the  president  of  the  enquiry 
for  a  libel  stated  to  be  contained  in 
the  report  thereupon  made  :  Held, 
tliat  this  report  was  a  privileged 
communication ;  that  it  was  pro- 
perly rejected  as  evidence  at  the 
trial;  and  that  an  office  copy  of 
the  same  was  also  properly  re- 
jected.   Home  V.  Bentinck.        130 

4.  If  a  witness,  without  objecting 

3D  2  to 
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to  it,  takes  the  oath  in  the  usual 
form»  he  may  be  afterwards  asked, 
whether  he  thinks  the  oath  binding 
upon  his  conscience ;  but  it  is  un- 
necessary and  irrelevant  to  ask 
hinii  if  he  considers  any  other  form 
of  oath  more  binding,  and  such 
question  cannot  be  asked.  2%e 
Queen*s  case.  Page  284- 

5.  It  is  not  allowable,  on  cross-ex- 
amination, in  the  statement  of  a 
question  to  a  witness,  to  represent 
the  contents  of  a  letter,  and  to  ask 
the  witness  whether  he  wrote  a 
letter  to  any  person  with  such  con- 
tents, or  contents  to  the  like  effect, 
without  having  first  shewn  the 
witness  the  letter,  and  having 
asked  him  whether  he  wrote  that 
letter.     Ibid.  286 

6.  Two  or  three  lines  of  a  letter  may 
be  exhibited  to  a  witness,  without 
exhibiting  to  him  the  whole,  and 
the  witness  may  be  asked  whether 
he  wrote  the  part  exhibited. 

But,  if  the  witness  deny  that  he 
wrote  such  part,  he  cannot  be  ex- 
amined as  to  the  contents  of  the 
letter.     Ibid.  Ibid. 

7.  If,  on  cross-examination,  a  witness 
admits  a  letter  to  be  of  his  hand- 
writing, he  cannot  be  questioned 
by  counsel  whether  statements, 
such  as  the  counsel  may  suggest, 
are  contained  in  it,  but  the  whole 
letter  must  be  read  in  evidence. 

In  the  ordinary  course  of  pro- 
ceeding, such  letter  must  be  read, 
as  part  of  the  cross-examining 
counsel's  case.  The  Court,  how- 
ever, may  permit  it  to  be  read  at 


an  earlier  period,  if  the  counsel 
suggest  that  he  wishes  to  have  the 
letter  immediately  read,  in  order 
to  found  certain  questions  upon  it, 
considering  it,  however,  as  part  of 
the  evidence  of  the  counsel  pro- 
posing such  a  course,  and  subject 
to  the  consequences  thereof.  The 
Queens  case.  Page  288 

8.  If,  on  cross-examination,  it  is  pro- 
posed to  ascertain  of  a  witness, 
whether  he  has  made  represent- 
ations of  any  particular  nature, 
immediately  afler  being  asked  whe- 
ther he  made  any  representation, 
he  must  be  asked  whether  he  made 
the  representation  by  parol  or  in 
writing.     Ibid.  292 

9.  If,  on  the  trial  of  an  action  or  in- 
dictment, a  witness  examined  on 
the  part  of  the  Plaintiff  or  prose- 
cutor, upon  cross-examination  by 
Defendant's  counsel,  states,  that  at 
a  time  specified  he  told  A.  that  he 
was  one  of  the  witnesses  against 
the  Defendant,  and,  being  re-ex- 
amined by  the  Plaintiff's  or  prose- 
cutor's counsel,  stateswhat  induced 
him  to  mention  this  to  A.y  the 
Plaintiff's  or  prosecutor's  counsel 
cannot  further  re-examine  the  wit- 
ness as  to  such  conversation,  even 
as  far  only  as  it  related  to  his  being 
one  of  the  witnesses:  by  eight 
Judges  against  one  (Best  J.  dissert' 
tiente)  and  confirmed  by  the  House 
of  Lords.     Ibid.  294 

10.  If  a  witness  examined  in  chief  on 
the  part  of  the  Plamtiff,  being  asked 
whether  he  remembers  a  quarrel 

taking 


EVTOENCE. 


YI9 


taking  place  between  A.  and  B., 
answer,  that  he  has  heard  of  a 
quarrel  between  them,  but  does  not 
know  the  cause  of  it,  and  such  wit- 
ness be  not  asked,  upon  his  cross- 
examination,  whether  he  has  or 
has  not  made  a  declaration  stated 
in  the  question  touching  the  cause 
of  the  quarrel,  the  counsel  for  the 
Defendant  cannot,  in  order  to 
prove  such  witness's  knowledge  of 
the  cause  of  the  quarrel,  afterwards 
examine  a  witness  to  prove  that 
the  other  witness  has  made  such  a 
declaration  to  him  touching  the 
cause  of  such  quarrel.  The  Queens 
case.  P(igc  299 

11.  If  a  witness  examined  in  chief  on 
the  part  of  the  Plaintiff,  being 
asked  whether  he  remembers  a 
quarrel  taking  place  between  A. 
and  B.y  answer,  that  he  does  not  re- 
member it,  and  such  witness  be  not 
asked,  on  his  cross-examination, 
whether  he  has  or  has  not  made  a 
a  declaration  stated  in  the  question 
respecting  such  quarrel,  the  coun- 
sel for  the  Defendant  cannot,  in 
order  to  prove  that  such  witness 
must  remember  the  quarrel,  after- 
wards examine  a  witness  to  prove 
that  the  other  witness  has  made 
such  a  declaration.     Ibid.         299 

12.  If,  on  the  trial  of  an  indictment 
for  any  crime,  evidence  has  been 
given  upon  the  cross-examination 
of  witnesses  examined  in  chief  in 
support  of  the  indictment,  from 
which  it  appears  that  A,B,  (not' 
examined  as  a  witness,)  has  been 
employed  by  the  prosecutor  as  an 


agent  to  procure  and  examine  evi-* 
dence  and  witnesses  in  support  of 
the  indictment,  the  party  indicted 
is  not  permitted  to  examine  C,  D« 
as  a  witness  to  prove,  that  AnB. 
has  offered  a  bribe  to  E.F.  in 
order  to  induce  him  to  give  testi- 
mony touching  the  matter  in  the 
indictment,  (E.  F»  not  being  a 
witness  examined  in  support  of  the 
indictment,  nor  examined  before  it 
was  so  proposed  to  examine  C»D.) 
The  Qjiieens  case.  Page  S02 

13.  If,  in  the  trial  of  an  indictment 
for  any  crime,  evidence  has  been 
given  upon  the  cross-examination 
of  witnesses  examined  in  chief  in 
support  of  the  indictment,  from 
which  it  appears  that  A.  B.  (not 
examined  as  a  witness^)  has  been 
employed  by  the  prosecutor  as  an 
agent  to  procure  and  examine  evi- 
dence and  witnesses  in  support  of 
the  indictment,  the  party  indicted 
is  not  permitted  to  examine  G.  H. 
as  a  witness  to  prove  that  A*  B.  has 
offered  him  a  bribe,  to  induce  him 
to  bring  to  A,  B.  papers  belonging 
to  the  party  indicted,  (G.  H.  not 
having  been  examined  as  a  wit- 
ness in  support  of  the  indictment.) 
Ibid,  299 

14.  On  a  prosecution  for  a  crime,  the 
proof  whereof  is  supposed  to  con- 
sist wholly  or  in  part  of  evidence 
of  a  conspiracy  entered  into  by  the 
party  then  indicted,  and  imder 
trial,  so  that  the  conspiracy  is  to  be 
given  in  evidence  against  him^  — 
general  evidence  of  the  existence 
of  the  conspiracy  charged,  may  be 

3  D  3  re- 
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tJO 


fiVlbfeNCE. 


feceived  lA  thfe  fim  ittstance, 
thbUgli  it  ednhot  afifect  such  De- 
ftndant,  uiileBs  brought  home  to 
htm  dt  to  im  agetit  employed  by 
him.  Th^  Qtaen*s  case.  Page  299 
Hie  same  i>ule  apph'es,  if  a  De- 
fendhttt  Beekfi  by  duch  general  evi- 
dence, ttt  the  fitst  instance,  to  affect 
tilfe  prolietutor  #Ith  a  conspimcy  to 
siibolMiWittiedsed  for  the  destruc^tion 
bf  his  defence,  t)royided  the  pro- 
pi>8ed  evideilce  be  previously 
otMMied  to  the  tourt,  «A  in  the 
IttM  ^a  prosecution  to  be  pk>oved 
by  ttdn^nkcsyi  ibid. 

lA  ^fnmk  ft  witness  in  support  of  a 
pMH^dUtitm  han  been  examined  in 
tshief)  and  has  nbt  been  asked  in 
i^rbis-teainfoatibh  as  to  any  dei&lar- 
atilMi  taattte  by  him,  or  acts  done 
by  h&n»  to  pnyburie  j^rsons  cor- 
liiptly  to  givfe  evidence  in  support 
itf  the  pfH^seeution,  it  is  not  eompe- 
tent  to  tbe  party  atcu^d  to  exa- 
mihe  witnittses  in  his  dei\ence  to 
phove  such  dedarations  or  acts, 
without  first  calling  back  such  wit- 
MMB  exttnined  in  thief  to  be  exa- 
mined br  cross-examined  as  to  the 
fact,  wheiiker  he  ever  made  such 
dedarationH  or  did  such  acts.  Ibid. 

SIX 

IB.  If  a  wifMss  is  tailed  on  the  part 
of  ft  naintifF  or  prosecutor,  and 
gives  evidensce  against  the  Defend- 
ant OiT  accused;  and  if,  ailer  the 
crosi^'exanmifttion  of  such  witness, 
the  Defendant's  or  accused's  coun- 
sel discover  that  the  witness  so 
exnnined  has  corrupted,  or  en- 
deavoured to  corrupt,  another  per- 


son to  give  fklse  testimony  in  such 

cause,  the  counsel  for  the  Def^^iid- 
ant  or  accused  are  not  permitted  to 

give  evidence  of  such  corrupt  act  of 

such  witness,  without  callii^  back 

such  Witness.     The  Queen's  ease. 

PageSn 

17.  An  assignee  of  a  bankrupt  who 
has  released  his  individual  claims 
on  the  bankrupt's  estate,  is  an  ad- 
missible witneiis  to  prov^  the  pe- 
titibnihg  creditor's  di*t  Twdin- 
son  V.  Wilkes.  597 

18.  A  grant  of  wt^eA  Was  ttmde  by 
Hen.  2.  to  the  proprietors  of  ter- 
tain  lands  on  the  coast,  ahd  con- 
firmed by  Hen.  8.  The  propHeton 
of  tfaoae  hrndt  having,  40  years 
ago,  with  a  view  to  reclaim  sea 
mud,  run  an  eknbankment  ajctoss  a 
small  bay,  which  was  used  to  be 
heft  almost  dry  at  low  water,  and 
having  ever  ainoe  aaserted,  without 
oppositton>  an  exclusive  right  to 
the  rail  of  the  bay,  though  the 
bank  was  forced  by  tempest :  Held, 
diat  such  usage  was  evidence 
whence  anterior  Usage  might  be 
presumed,  which)  coUpled  with  the 
general  terms  of  the  grant,  ser^^ed 
to  elucidate  it,  and  to  establish  the 
right  so  asseited.  Chad  v.  Til- 
sed.  403 

19»  Whefre  the  lessees  of  a  fishery 
had  publicly  landed  their  nets  on 
the  shore  at  A.  for  more  than  'JO 
yeaUB,  and  had,  at  various  times, 
dressed  and  improved  tlie  landing 
place  (both  the  firiiery  and  the 
landing  place  having  originally  be- 
longed to  one  person,  but  no  evi- 
dence 


FACTOR. 


FINES  AND  RECOVERIEg.  Y21 


dence  being  offered  to  show  that 
he,  or  those  who  under  him  owned 
the  shore  at  A,y  knew  of  the  land- 
ing of  nets  by  the  lessees  of  the 
fishery):  Held,  that  it  was  pro- 
perly left  to  the  jury  to  presume  a 
grant  of  the  right  of  landing  to  the 
lessees  of  the  fishery,  by  some 
former  owner  of  the  shore  at  A. 

Gray  V.  Bond,  ^^g^  667 

20.  The  Plaintiff  declared  on  three 
bills  of  exchange,  in  three  several 
counts  ;  but,  according  to  his  par- 
ticular, only  sought  to  recover  on 
the  bill  set  forth  in  the  first  count. 
The  defence  being,  that  the  De- 
fendants were  not  partners  when 
the  bill  set  forth  in  the  first  count 
was  drawn,  the  Plaintiff  tendered 
in  eyidence  tK«  other  two  bills,  for 
the  purpose  of  establishing  the  fietct 
of  the  partnership :  the  evidence 
having  been  rejected,  on  the 
ground  that  these  bills  were  not 
included  in  the  particular,  the 
Court  granted  a  new  trial.  Dun- 
can V.  HilL  682 

EXECUTION. 
See  Landlord  and  Tenant,  3,  4. 


See 


EXECUTOR. 

Pleading,    1.       PROMrssoRY 
Note. 


FACTOR. 
The   circumstance   of  a  principaKs 
drawing    bills    on    his   factor    to 


be  provided  for  out  of  the  pro- 
ceeds of  goods  consigned,  does 
not  authorize  the  factor  to  pledge 
the  goods :   therefore,   where  A. 
consigned   goods   to   B,  for  the 
purpose  of  sale,  at  the  same  time 
drawing  bills  to    the  amount  of 
1588/.  5s.  7(i.  on  B.,  to  be  pro- 
vided for  out  of  the  proceeds;  and 
B.  pledged  the  goods  for  2500^. 
to  C.  (who  knew  that  A»  was  the 
owner),  and  paid  ^94:1.  in  discharge 
of  one  of  the  bills ;  and  C.  after- 
wards sold  the  goods  for  B,  for 
4033/.;  it  was  held,  that  A.  was 
entitled  to  recover  firom  C,  in  an 
action  for  money  had  and  receiv- 
ed, (in  which  1533/.  was  paid  into 
Court,)  the  whole  balance  of  2500/. 
Fielding  v.  Kymer,         Page  639. 

FIERI  FACIAS. 
See  Landlord  and  Tenant,  3,  4. 

HNES  AND  RECOVERIES, 
PRACTICE  OF  PASSING- 

1.  The  Court  allowed  a  recovery  to 
pass,  where  the  certificate  of  the 
notary  (that  the  party  who  made 
the  affidavit  of  the  caption  and 
acknowledgment  of  the  warrant  of 
attorney  was  sworn  in  his  presence 
before  the  deputy  fiscal  at  Cape 
Toxmy)  omitted  the  day  and  month 
in  the  body  of  the  certificate,  but 
stated  it  correctly  at  the  end, 
where  the  notary  witnessed  the 
instrument ;  the  date  of  the  jurat 
of  the  affidavit  being  the  same  as 
that  at  the  bottom  of  the  certifi- 
3  D  4  cate. 


7S2  FINES  AND  RECOVERIES. 


FREIGHT. 


cate.    Hinde  demandant.     Hinde 

0 

tenant*  Bland  vouchee.  Page  7 
8.  In  a  recovery,  the  prcecipe^  war- 
rant  of  attorney,  and  affidavit  of 
caption  were  engrossed  on  parch" 
fnentf  and  sent  to  certain  commis- 
aioners  at  Rotterdam.  The  com- 
missioners copied  these  instru- 
ments upon  paper  (in  consequence 
of  the  refusal  of  the  Dutch  notary 
to  certify  upon  English  documents, 
which  the  Dutch  law  would  not  al- 
low him  to  do),  and  returned  them 
written  upon  paper^  and  stamped 
with  a  Dutch  stamp,  and  certified 
by  the  Dutch  notary.  On  a  motion 
that  the  appearance  of  the  tenant 
might  be  recorded,  the  warranty 
of  the  vouchees  entered,  and  all 
other  usual  proceedings  had,  not- 
whitstanding  these  documents  were 
upon  paper f  the  Court  unanimous- 
ly rejected  the  application.  Ta- 
iham  demandant.  65 

S.  The  Court  allowed  the  writ  of  en- 
try in  a  recovery  suffered  56  G.  S. 
to  be  amended  by  alteriBg  the 
names  of  the  parties,  on  affidavit 
that  the  recovery  was  intended  to 
be  suffered  according  to  the  amend- 
ment prayed,  and  that  all  the  par- 
ties were  living  and  consenting  to 
the  motion.    Edge  demandant.   98 

4.  By  a  deed  to  lead  the  uses  of  a 
recovery  suffered  in  Trinity  term, 
IW.8^  M.y  M.  L.  and  E.  L.  con- 
veyed to  J.  'S.y  to  make  him  tenant 
to  the  pracipe,  all  the  manors  and 
farms  of  B.  and  C,  then  in  the  oc- 
cupation of  M.  L.y  her  tenants  and 
assigns,  and  all  other  the  manors, 


messuages,  services^  rents,  lands, 
tenements,  and  hereditamenti^  in 
the  county  of  S.  and  isle  of  W.  of 
them,  Af.  L.  and  E.  X.,  or  either 
of  them :  By  a  deed  to  lead  the 
uses  of  a  recovery  suffered  in 
Hilary  term,  13  G.  1.,  M*L*  and 
E.  L.f  son  of  E.  JL.^  conveyed 
the  before  mentioned  hcredkUL* 
ments  and  premises  to  D.  fT.,  to 
make  him  tenant  to  the  pruecipe : 
The  tithes  had  been  enjoyed  with 
the  lands,  since  the  time  of  James 
the  First:  The  Court  refused  to 
amend  these  recoveries  by  insert- 
ing the  word  tithes.  Phillips  and 
Carey  demandants.       Avery  and 

Phillips  demandants*  Pt^g^  105 
5.  No  motion  shall  be  made  at  the 
bar  on  the  last  day  of  any  term 
touching  the  amendment  of  any 
fine  or  recovery,  or  any  of  the 
proceedings  therein.  R^ula  Ge- 
neralis.  122 

nSHERY. 
See  Evidence,  19. 

FRAUD. 
See  Money  Had  and  Received. 

FRAUDS  (STATUTE  OF). 
See  Devise,  5. 

FREEHOLD. 
See  Landlord  and  Tenant,  1. 


FREIGHT. 
See  Insurance,  2. 


GAME, 


INCEPTION  OF  RISK. 


INSURANCE, 


723 


GAME. 

Ad  unqualified  person,  by  the  orders 
and  in  the  presence  of  his  master, 
a  qualified  person,  set  on  his  mas- 
ter's grounds  a  trap  for  hares,  &c. 
and  afterwards,  finding  a  hare 
therein,  carried  it,  according  to 
order,  to  his  master,  who  was  not 
present  when  the  hare  was  found : 
Held,  that  the  Defendant  was  not 
liable  to  the  penalties  for  using 
snares  to  destroy  game,  or  for  ex- 
posing game  to  sale.  Walker  v. 
Mills.  Page  1 

GAVELKIND. 

See  Pleaoino,  11.    Landlord 
AND  Tenant,  5. 

GRANT. 
See  Evidence,  18,  19. 

GUARANTEE. 
A  guarantee  against  contingent  da- 
mages cannot  form  the  subject  of 
a  mutual  credit  under  the  5  G.  2. 
c.  30.  s*  28.     Sampson  v.  Burton, 

89 


HIGHWAY  RATES. 
See  Bankruptcy,  5. 

HORSE. 
A   party   who   borrows   a    horse   is 
bound  to  provide  keep  for  it,  un- 
less an  agreement  is  made  to  the 
contrary,  Handford  v.  Palmer.  359 


INCEPTION  OF  RISK. 
See  Insurance. 


INSURANCE. 

1.  The  East  India  Company,  having 
hired  ^.'s  ship  to  carry  goods  and 
40  invalids,  agreed,  in  concurrence 
with  the  Government  at  Madras^ 
to  increase  the  number  to  200, 
provided  A.  would  make  certain 
proposed  alterations  in  his  ship, 
and  slie  should  be  found,  on  the 
usual  military  survey,  capable  of 
accommodating  so  many.  A* 
agreed  to  the  terms  proposed, 
commenced  the  projected  alter- 
ations, received  the  greater  part 
of  the  goods  on  board,  and  had 
shipped  water  for  100  invalids, 
when,  before  the  alterations  were 
completed,  the  provisions  shipped, 
or  the  invalids  embarked,  the  ves- 
sel was  so  much  disabled  by  a  gale 
that  she  could  not  perform  her 
homeward  voyage:  Held,  in  an 
action  on  a  policy  of  insurance  at 
and  from  Madras  to  the  United 
Kingdom,  on  freight  and  passage- 
money,  tliat  there  was  a  sufficient 
contract,  and  a  sufficient  inception 
of  the  risk,  to  render  the  insurers 
liable  for  the  freight,  and  also  for 
the  passage-money  of  the  200 
invalids.       Truscott    v.     Christie. 

Page  320 

2.  Ship  and  freight  were  insured  by 
separate  sets  of  underwi-iters.  The 
ship  (a  general  seeking  ship)  was 
captured;  and  ship  and  freight 
were  abandoned  to  the  respective 
underwriters,  who  each  paid  a 
total  loss.  The  ship  being  re- 
captured, performed  her  voyage 
and  earned  freight :  Held,  that  the 

under* 


1U   LANDLORD  AND  TENANT. 


LEASE. 


underwriter  on  ship  was  entitled 
to  the  freight. 

Abandonment  of  ship  to  the  un- 
derwriter on  ship  includes  freight, 
and  transfers  freight  earned  sub- 
sequently to  the  abandonment  to 
such  underwriter,  as  incident  to 
the     ship.      Davidson    v.    Case. 

Page  S79 

INTERLINEATION. 
See  Devuk,  5. 


LANDLORD  AND  TENANT. 

Ami  See  SHBRirr,  1. 
Vl%ADI¥09  1.  6,  U.  ISt  14. 

1.  A  conservatory  erected  by  tenant 
for  years  (who  had  a  remainder 
for  life,  after  the  death  of  his 
lessor)  on  a  brick  foundation,  at- 
tached to  a  dwelling-house,  and 
communicating  with  it  by  windows 
opening  into  the  conservatory  and 
a  Hue  passing  into  the  parlour 
chimney,  becomes  part  of  the 
freehold,  and  cannot  be  removed 
by  the  tenant  or  his  assignees. 
BiicMand  v.  Butterfield,  54 

%  In  1814,  a  distress  was  made  on  a 
tenant  for  the  whole  of  the  rent 
due  from  him,  and  a  deduction  for 
land-tax  was  refused,  the  lease 
being  silent  as  to  the  land-tax  ; 
the  tenant  having  protested  against 
his  liability,  paid,  during  five  suc- 
ceeding years,  the  land-tax,  with- 
out renewing  in  any  sort  the  ob- 
jection of  his  non-liability  to  pay: 
Held,  that  in  1820  he  could  not 


recover,  in  an  action  for  money 
paid  to  the  Defendant's  {tbt  les- 
sor's) use^  any  of  the  sums  so  paid 
for  land-tax.  Spragg  v.  Ham- 
mofuL  Poge  59 

S.  A  stranger  became  possessed  of  a 
crop  of  growing  com,  by  purchase 
at  a  sale  under  Bjieri  JaciaSf  upon 
which  sale  the  landlord  was  paid 
a  year's  rent.  The  laDdlprd,  be- 
fore the  com  was  ripe,  distrained 
it  for  rent  due  subsequently  to  the 
sale:  Held,  that  the  distress  was 
ill.    Peacock  v.  Purvis.  362 

4.  Growing  com  sold  under  R  Jieri 
facias    Cftnoot   be    distrained  for 

ri^t,  uolfss  the  purchaser  allow 

it  to  remain   on   the    ground  an 

unreasonable  time  after  it  is  ripe. 

Ihid. 

5.  One  of  several  co-heirs  in  gavel- 
kind may  distrain  for  rent  due  to 
him  and  his  companions  without 
an  actual  authority  from  his  com- 
pamons.    Leig\  v.  Shepherd.    465 

6*  A  lessee  took  a  fium  under  an 
agreement,  which  he  never  signed, 
and  the  terms  of  which  his  lessor, 
in  a  materia]  point,  failed  to  fulfil. 
In  an  action  for  the  use  and  occu- 
pation of  the  farm :  Held,  that  the 
jury  might  ascertain  the  value  of 
the  land,  without  regarding  the 
amount  of  rent  reser\'ed  by  the 
agreement.       Tomlinson  v.  Day* 

680 

LAND-TAX. 

See  Landlord  and  Tenant,  2. 

LEASE. 

See  PowBR.    Renewal  Fine. 

LIBEL 


MONEY  HAD  AOT)  RECEIVED. 


PARTICtJLAR. 


725 


LIBEL. 

See  Evit)ENC£>  8. 

LIEN. 

Si€  CHARtEft-PAKTT. 

LIMITATIONS^  (STATUTE  OF.) 
Set  Plbading,  3. 


MARRIAGE  SETTLEMENT. 
See  Power.    Replevin,  L 

MEMORIAL. 
See  AnnuitTi   1. 

MILITARY  ENQUIRY. 
Sie  EvtDENCt,  3. 

MISNOMER. 

See  Practice,  1. 

MONEY  HAD  AND  RECEIVED. 

And  see  Bankruptcy,  4.   Factor. 
Pleading,  8. 

The  Defendant  having  fraudulently  in- 
duced the  Plaintiff  to  sell  goods  to 
A^y  wh©  could  not  pay  for  them  ; 
and,  on  the  nominal  re-sale  of  these 
goods  by  A.f  in  which  the  Defend- 
ant was  really  concerned,  having 
obtained  himself  the  money  paid 
on  such  re-sale :  Held,  that  the 
Plaintiff  might,  in  an  action  for 
money  had  and  received,  recover 
of  the  Defendant  the  value  of  the 
goods  unp^  for  by  A.  Abbotts 
V.  Barry.  369 


MORTGAGEE. 

iSfff  Sheriff,  1.    Bankruptcy,  8. 

MUTUAL  CREDIT. 
See  Guarantee. 


NOTICE. 
See  Sheriff,  1. 


OATH. 
See  Evidence,  4>. 

OBLITERATION. 
See  Devibx,  5. 

OFFICE,  ASSIGNMENT  OF* 

And  see  Clerk  of  the  Peace. 

An  assignment  of  the  profits  of  all 
the  offices  of  trust,  commissions, 
&c.  which  the  Defendant  may  ac- 
quire, is  good,  as  to  all  offices 
which  may  be  legally  assigned,  by 
way  of  indemnifying  the  I^aintiff, 
who  has  paid  money  for  the  De- 
fendant. Harrington  v.  Ktop- 
rogge.  678 

ORDER  FOR  THE    PAYMENT 
OF  MONEY. 

See  Stamp. 


PARTICULAR. 
See  Evidence,  20. 


PART- 
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PLEADING. 


PARTNERSHIP. 

And  see  Pleading,  2. 

The  Plaintiff  carried  on  dealings  in 
one  general  and  unbroken  account, 
with  A.t  one  of  the  Defendants,  as 
his  banker  and  army  agent,  from  a 
period  before  1807  up  to  1819, 
when  A,  became  bankrupt,  and  a 
balance  was  struck,  none  having 
been  before  struck  since  1816.  In 
1807  Defendant  B.  became  a  part- 
ner with  A,y  and  continued  so  till 
1817 ;  but  the  partnership  was  se- 
cret, and  unknown  to  Plaintiff  till 
^.'s  bankruptcy,  Defendant  B. 
never  interfering  (to  the  know- 
ledge of  Plaintiff)  in  the  business 
carried  on  by  A*  At  the  expir- 
ation of  the  partnership  in  1817,  a 
balance  was  due  from  Defendants 
to  Plaintiff:  between  the  expir- 
ation of  the  partnership  and  ^.'s 
bankruptcy,  A.  paid  to  Plaintiff, 
and  also  received  from  Plaintiff, 
several  sums.  In  an  action  against 
the  Defendants  for  the  balance  due 
from  them  at  the  expiration  of  the 
partnership  (A.  having  pleaded  his 
bankruptcy  and  certificate),  Held, 
that  B.  might  consider  the  sums 
paid  by  i4.  to  Plaintiff,  after  the 
expiration  of  the  partnership,  as 
paid  in  reduction  of  the  balance 
due  at  the  expiration  of  the  part- 
nership, and  might  take  cre^dit  for 
them,  without  giving  credit  for 
any  sums  received  after  the  expir- 
ation of  the  partnership  by  A,  on 
account  of  Plaintiff.  Brooke  v, 
Enderhy. 

PERJURY. 
ASff  Peagtice,  7. 


Page  70 


PILOT  ACT. 
See  Pleading,  10. 

PLEADING. 

And  see  Practice,  J.      Bill  or 

Exchange. 

1.  To  an  avowry  by  executors  for 
rent  due  in  the  testator's  life,  it  is 
no  plea,  '<  That  the  testator  levied 
a  sufficient  distress  for  the  same 
rent,"  unless  it  be  also  averred 
that  the  rent  was  thereby  satisfied. 
Lingham  v.  Warren.  P^^  36 

2.  A  release  was  given  by  Plain- 
ti&  to  A,i  one  of  two  partners 
with  a  provision  that  it  should 
not  prejudice  any  claims  which 
Plain ti&  might  have  against  Bn 
the  other  partner  ;  and  that,  in 
order  to  enforce  the  claims  against 
J9.,  it  should  be  lawful  for  Hain- 
ti£&  to  sue  A*y  either  jointly  with 
B.  or  separately.  In  an  action 
by  Plaintiffs  against  A.  and  B^ 
this  release  having  been  pleaded 
by  A.y  and  set  out  on  oyer  in  the 
replication,  with  an  averment  thsl 
the  action  was  prosecuted  against 
A.  jointly  with  B.^  for  the  purpose 
of  enabling  Plaintiffs  to  recover 
payment  of  monies  due  from  B. 
and  A.  to  Plaintiffs,  either  out  of 
the  joint  estate  of  2?.  and  J.,  or 
from  B.  or  his  separate  estate,  the 
replication  was  demurred  to,  and 
the  demurrer  overruled.  Solly  v. 
Forbes.  38 

3.  Plaintiff  employed  Defendant  in 
1808  to  lay  out  money  for  him  in 
the  purchase  of  an  annuity,  and 
discovered  in  February j  1814,  that 
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the  security  provided  by  the  De- 
fendant was  void  within  the  Defend- 
ant's own  knowledge,  at  the  time 
of  the  purchase.  In  January, 
1820,  Plaintiff  sued  Defendant  in 
assumpsit ,  for  breach  of  an  implied 
contract  to  provide  good  security  : 
Held,  that,  the  action  proceeding 
on  the  contract  and  not  on  the 
fraud,  the  statute  of  limitations 
was  a  good  bar.  Brown  v.  How- 
ard. Page  73 

4.  Goods  in  the  possession  of  a  bank- 
rupt, and,  but  for  the  bankruptcy, 
his  property,  being  taken  in  exe- 
cution after  the  act  of  bankruptcy, 
but  two  months  before  the  issuing 
of  a  commission  against  the  bank- 
rupt, were  (in  assumpsit  by  the 
assignees  of  the  bankrupt,  on  a 
guarantee  given  to  the  bankrupt,) 
described  in  the  declaration  as 
the  goods  of  the  bankrupt :  Held, 
that  such  description  was  proper. 
Sampson  v.  Burton.  89 

5.  Plaintiff,  as  administrator,  declared 
in  assumpsit  that  Defendant,  for 
certain  fees  to  be  paid  him  by 
intestate,  undertook,  as  attorney, 
to  investigate  and  see  that  a  title 
about  to  be  conveyed  to  intestate 
was  a  good  one :  breach,  that  he 
omitted  to  do  so,  and  that  intestate 
in  consequence  took  an  insufficient 
title,  whereby  his  personal  estate 
was  injured.  Defendant  having 
demurred,  the  demurrer  was  over- 
ruled.    Knights  v.  Quarles.       102 

6*  A  declaration  on  a  replevin  bond 
(conditioned  for  the  Plaintiff  in 
replevin  to  appear  at  the  county 
court  and  prosecute  his  suit  with 


effect,  and  make  a  return  of  the 
cattle,  goods,  &c.  distrained,  if  a 
return  should  be  adjudged),  after 
alleging  that  the  plaint  was  re- 
moved into  the  court  above,  that 
the  Defendant  avowed,  and  that, 
Plaintiff  in  replevin  having  omitted 
to  plead  to  the  avowry,  a  judg- 
ment for  a  return  was  awarded, 
averred,  that  the  Plaintiff  in  re- 
plevin did  not  prosecute  his  suit 
with  effect.  A  plea,  that,  after  the 
judgment  for  a  return,  a  writ  to 
enquire  of  the  arrear  of  the  rent 
and  the  value  of  the  cattle,  goods, 
&c.  distrained,  was  prayed  by  the 
avowant,  granted,  and  executed, 
and  that  thereupon  avowant  had 
judgment  to  recover  the  arrear  of 
rent  found,  together  with  a  sum 
for  his  costs  and  damages,  was 
held  ill  on   demurrer.     Turner  v. 

Turner.  P^g^  107 

7.  The  declaration  stated,  that  in 
consideration  Plaintiff  would,  at 
the  request  of  Defendant,  lend  him 
a  horse.  Defendant  promised  to 
take  proper  care  of  tht  horse,  and 
return  him  to  Plaintiff' tn  as  good  a 
condition  as  he  was  in  at  the  time  of 
the  promise,  or  pay  jifteen  guineas; 
the  contract  proved  was,  in  addi- 
tion to  these  terms,  that  the  De- 
Jendant  should  find  the  horse  meat 
for  his  work  :  Held,  that  the  con- 
tract was  sufficiently  stated  in  the 
declaration,  and  according  to  its 
legal  effect.     Ilandford  v.  Palmer. 

359 

8     Declaration,   that  Defendant,  on 

consideration,  &c.  promised  to  in* 

vest 
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vest  Plaintiff's  money  on  good 
security ;  breach,  that  he  invested 
it  on  bad  security ;  pleas,  general 
issue  and  statute  of  limitations; 
replication,  that  Defendant  pro- 
mised as  above,  within  six  years  ; 
proof,  that  within  that  time  De- 
fendant acknowledged  the  security 
to  be  bad,  and  promised  that  Plain- 
tiff should  be  paid:  Held,  that 
Plaintiff  could  not  recover,  the  de- 
claration stating  no  debt  to  which 
the  subsequent  promise  could  be 
applied. 

Held,  also,  that  the  Defendant 
was  not  liable  on  a  count  upon  an 
account  stated;  nor  on  a  count 
for  money  had  and  received,  as 
having  received  money  for  one 
purpose  and  applied  it  to  another. 
Whitehead  v.  Hotoard.      Page  S72 

9.  If,  in  covenant  for  non-repairing, 
the  covenant  contains  an  excep- 
tion of  **  casualties  by  fire,"  it  is 
fatal,  on  non  estjactum,  if  the  co- 
venant be  stated  in  the  declaration 
without  such  exception ;  and  the 
Court  will  refuse  to  permit  the 
Plaintiff  to  amend  on  paying  the 
costs  of  the  trial.    Broione  v.  Knill, 

Page  395 

10.  In  an  action  against  the  master 
of  a  ship  for  penalties  under  the 
S4th  section  of  the  pilot  act,  the 
declaration  must  allege  that  the 
unlicensed  pilot  offered  to  the  mas- 
ter to  take  charge  of  the  sliip ;  or, 
that  such  pilot  offered  to  take  such 
charge  in  the  presence  qf^  the  mas- 
ter ;  and  it  is  not  sufficient  mere- 
ly to    follow    the  words  o£  the 


section.       Peake    v.    Carringfon. 

Page  S99 

11.  An  avowry  by  one  of  several  co- 
heirs in  gavelkind  in  his  own  right, 
with  a  cognizance  as  bailiff  of  the 
other  co-heirs,  is  sufficient,  without 
averring  an  authority  to  distrain 
irom  the  other  co-heirs.  Leigh  v. 
Shepherd.  465 

12.  In  a  declaration  in  debt  in  C.  B. 
a  reference  to  the  dausum  A-egit 
of  the  writ  is  not  necessary ;  and 
an  averment,  under  a  videlicet ^  that 
the  court  was  sitting  on  a  day  in 
vacation,  may  be  regarded  as  sur- 
plusage. Lucketty.Plummer.    659 

IS.  Tenants  in  common  may  sue  in 
covenant,  for  neglect  of  repairs, 
the  lessee  of  a  house,  who,  subse- 
quently to  the  demise,  but  before 
the  breach  alleged,  becomes  a  co- 
tenant  of  the  Plaintiffs  in  the  same 
house.     Yates  v.  Cole.  660 

14.  In  replevin,  plea  of  a  former  dis- 
tress for  the  same  rent,  without 
adding  that  the  rent  was  satisfied, 
is  bad.     Hudd  v.  Ravenor.       $62 

POWER. 

Devisee  for  life,  with  a  power  enabling 
her,  in  consideration  of  marriage, 
to  revoke  the  uses  limited  to  her, 
and  to  appoint  to  such  uses,  and 
with  such  powers  and  provisoes, 
and  in  such  maimer  as  was  by  her 
afterwards  done,  by  a  deed  of  set- 
tlement, in  conijideration  of  mar- 
riage, revoked  tlie  uses,  and  ap- 
pointed the  lands,  to  hold  tQ  tl^e 
use,  afler  the  marriage,  of  her 
husband  for  life^  sans  wa^te ;  and 
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after  his  decease,  to  the  use  of 
herself  for  life,  satis  waste;  with 
remainder  to    divers  other  uses, 
for  the  benefit  of  the  issue  of  that 
marriage,  and  also  of  the  issue  of 
the  appointor;   remainder  as  she 
should  by  will  appoint,  with   re- 
mainder to   the  use  of  herself  in 
fee.    The  settlement  contained  a 
power  for  the  husband  and  wife, 
from  time  to  time,  when  in  posses- 
sion of  the  premises  so  limited  to 
them  for  their  lives,  by  indenture 
to  demise  such  premises  as  then 
were  leased  for  lives,  or  for  years  de- 
terminable on  lives,  to  any  persons, 
in  possession  or  reversion,  for  one, 
two,   or   three  lives,  so  as   there 
were  not  thereon  any  greater  estate 
or  interest  subsisting  at  any  one 
time,  than  what  would  be  deter- 
minable on  the  dropping  of  three 
lives;   and   so  as  there  were   re- 
served the  ancient  and  accustomed 
yearly  rents,  duties,  and  services, 
or  more,  or  as  great  or  beneficial 
rents,    duties,     and    services,    or 
more,  or  a  just  proportion  of  such 
ancient  or  the  then  reserved  rents, 
&c.  (except  heriots,  which  might 
be  varied  at  will) ;  and  so  as  there 
were  contained  in  every  such  lease 
a  power  of  re-entry  for  non-payment 
of  the  rent  thereby  to  be  reserved  : 
and  also,  by  indenture  to  demise 
any  of  the  premises  for  any  term 
absolute,    not  exceeding  21  years, 
in  possession,  and  not  in  reversion; 
so  as  there  were  reserved  so  much, 
or  as  great  and  beneficial  yearly 
and  other  rent  and  rents,  and  other 


services  proportionably,    as  then 
were  therefore  paid  and  yielded, 
or  the  best  and   most  improved 
yearly  rent  and  rents  that  could  be 
reasonably  had  or  obtained  for  the 
same,    without    takiidg   any  fine ; 
and  so  as  in  every  such  lease  there 
were   contained  a  clause  ol^   re- 
entry, in  case  the  r^iits  reserved 
were  unpaid  by  the  space  of  28 
days :   and  also,   by  indenture  to 
demise  any  of  the  premises  where- 
in or  whereupon  any  mine  or  mines 
should   be   open,    or  any  person 
should    be  wiUing  to  open    any 
mine,  for  any  term  not  exceeding 
31  years  in  possession,  so  as  upon 
every  such  lease  there  were  re- 
served such  share  of  the  produce, 
or  such  yearly  rent,  as  could  rea- 
sonably be  obtained  without  taking 
any   fine ;  and  so   as   the   lessees 
were  not   by  any  express    clause 
freed  from  impeachment  of  waste, 
other  than  in   the  necessary  and 
reasonable  working  thereof;  and  so 
as  there  were  inserted  such  proper 
and  usual  covenants  for  the  effec- 
tually  winning  and  working  the 
mines,  and  smelting  the  ore,  and 
doing  other  acts,  as  were  usually 
inserted  in  leases  of  Uie  like  nature. 
The  lands  in  the  declaration  men- 
tioned had  been  and  were  leased, 
and  were  under  and  subject  to  a 
lease,  for  a  term  of  years  deter- 
minable on  lives.     The  husband, 
after  the  marriage,  by  indenture, 
in    consideration    of   the    former 
lease  and    of   105/.,   and  of  the 
yearly    rents,    duties,   payments, 
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services,  articles,  corenants,  pro- 
visoes, and  agreements  thereinafter 
specified  and  reserved  on  the  part 
of  the  lessees,  demised  the  lands 
in  question  for  99  years,  if  three 
or  either  of  them  should  so  long 
live,  paying  the  yearly  rent  of  2/. 
by  equal  portions,  at  Michaelmas 
and  Lady»dayy  with  a  couple  of  fat 
capons,  or  \s.  6d,  in  lieu  thereof, 
at  the  election  of  the  lessor  ;  and 
also  an  heriot  of  the  best  beast,  or 
40f .  in  lieu  thereof,  upon  the  death 
of  every  tenant  dying  in  posses- 
sion ;  and  the  like  upon  every  as- 
signment, sale,  forfeiture,  or  alien- 
ation ;  and  also  the  lessees  yielding 
and  doing  constant  suit  of  mill, 
paying  such  toll  and  multure  as 
others  grinding  their  corn  there 
should  pay.  The  lease  contained 
a  covenant  by  the  lessees  to  pay 
the  yearly  rent  of  2/.,  and  the  du- 
ties, heriots,  suits,  services,  and 
other  reservations,  at  the  time  and 
in  the  manner  limited  and  ap- 
pointed for  payment  and  perform- 
ance of  the  same,  or  else  the  se- 
veral sums  reserved  in  lieu  there- 
of; with  a  proviso,  that  if  at  any 
time  the  rent  of  21.,  and  every  or 
any  of  the  duties,  services,  reserv- 
ations^ and  payments  thereby  re- 
served,  or  any  jyart,  should  be 
unpaid  or  undone  by  \o  days  next 
over  or  after  any  of  the  limes  xvhere- 
at  or  ijohereupon  the  same  ought  to 
be  paid,  done,  or  performed,  and 
no  sufficient  distress  or  distresses 
could  or  might  be  taken  upon  the 
premises  ;  or,  if  the  lessees  should 
leave  the  premises  in  decay  six 


months  after  view  had  and  notice 
given  or  should  commit  any  wilful 
waste,  or  grind  their  com  at  any 
other  mill  (the  lessor's  mill  being  in 
repair) ;  or  if  the  lessees  should  as- 
sign without  licence,  or  if  any  de- 
fault should  be  by  the  lessees  made 
in  the  pa3rment   or    performance 
of  all  or  any  of  the  reservations, 
covenants,  and  agreements  there- 
inbefore on  their  parts   contained, 
theii  the  lessor,  and  the  person  to 
fohom  the  freehold  of  the  premises 
should  belong,  might  re-enter .  Upon 
the  trial  of  an  ejectment,  evidence 
was  received  that   the   usual  and 
accustomed  form  of  leases  of  the 
estate  contained  in  the  marriage- 
settlement,  for  lives  or  years  de- 
terminable on  UveSy  as  well  prior  as 
subsequent  to  that  settlement,  was 
with  a  conditional  proviso  of  re- 
entry similar  to  that,  in   this  in- 
denture. 

Held,  that  the  lease  was  a  good 
execution  of  the  leasing  power. 

And,  that  the  evidence  of  the 
former  leases  was  well  received. 
Smith  V.  Doe,  dem,  Jersey,        473 

PRACTICE. 

1.  A  misnomer  of  the  Plaintiff  can 
only  be  taken  advantage  of  by 
plea  in  abatement,  and  affords  no 
ground  for  setting  aside  proceed- 
ings on  motion.  Morleyy.LaxK,  3i 

2.  Where  a  prisoner  who  had  been 
charged  with  a  declaration  as  of 
Trinity  term,  1819,  absconded 
during  tlie  long  vacation,  and  did 
not  return  to  custody  till  Hilary 
term,  1820,  the  Court  would  not 
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discharge  him  though  the  Plaintiff 
had  not  signed  judgment  by  the 
end  of  Hilary  term,  1 820.  Grimes 
y,  Joseph.  Page  35 

3«  The  Court  refused  to  set  aside  as 
irregular  a  bill  filed  against  the 
warden  of  the  Fleet,  on  the  day 
afler  the  essoin  day  of  Easter 
term,  entitled  as  of  Easter  term, 
and  accompanied  with  a  notice  to 
plead  in  four  days,  the  Plaintiff 
not  having  signed  judgment  within 
eleven  days  after  the  filing  of  the 
bill.    Bolton  v.  Eyles.  51 

4.  Affidavit  to  hold  to  bail,  stating 
that  R,  M*  was  justly  and  truly 
indebted  unto  the  said  </.  JV.  in 
the  sum  of,  &c.  and  upwards : 
*^  as  the  acceptor  of  a  certain  bill 
of  exchange,  bearing  date,  &c., 
drawn  by  the  said  J.  W.  for  a 
valuable  consideration  on,  and  ac- 
cepted by  the  said  R,  A/.,  pay- 
able two  months  afler  the  date 
thereof,  and  due  at  a  day  now 
past:"  Held,  to  contain  a  suffi- 
cient description  of  the  debt. 
Warmsley  v.  Macey.  338 

5.  Affidavits  to  hold  to  bail :  one  by 
A.  /?.,  stating  C.  2>.  to  be  "  justly 
and  truly  indebted  to  this  depo- 
nent** in  a  certain  sum,  <<  as  indor- 
see'* of  bills  of  exchange  "  drawn 
by  E.  F.  upon,  and  accepted  by 
C.  Z).,  payable  to  the  order  of  the 
said  E.  F.y  at  a  certain  day  now 
past,  and  indorsed  to  this  depo- 
nent." The  other,  by  A.  B.y  stat- 
ing G.  H.  to  be  "  justly  and  truly 
indebted  to  this  deponent"  in  a 
certain  sum,  <^  as  indorsee  of  a 
certain  bill  of  exchange  drawn  by 
Vol.  II. 


E.  F.  upon,  and  accepted  by,  the 
said  G.  //.,  payable  to  the  order 
of  the  said  E.  F.  at  a  certain  day 
now  past  :**  Held  to  contain  a  suf- 
ficiently certain  description  of  the 
respective  debts  of  C.  D,  and  G.  H. 
Lamb  v.  Netocomb,  Same  v.  Ed' 
voards.  P^g^  343 

6.  A  turnkey  cannot  be  bail.  Daly 
V.  Brooshqft,  859 

7*  The  Court  will  not  set  aside  the 
justification  of  bail  on  account  of 
perjury  subsequently  discovered, 
but  will  leave  the  party  to  his  in- 
dictment for  perjury.  Shee  ▼.  Ab* 
bot.  619 

PRINCIPAL  AND  AGENT. 
See  Factor. 

PRISONER. 
See  Practice,  1. 

PRIVILEGE. 
See  Attorney,  2. 

PROMISSORY  NOTE. 
A  promissory  note,  by  which  the 
makers,  as  executors,  jointly  and 
severally,  promise  to  pay  on  de* 
mand,  loith  interest,  renders  them 
personally  liable.  Childs  v.  Mo- 
nins.  460 

PROMOTIONS,  1. 


RECOVERY. 

See  Fines  and  Recoveries,  Prac- 
tice OF  Passing. 

A,  was  seised  of  an  estate  for  life ; 
remainder  to  his  sons,  B.,  C,  D., 
and  E*,  in  tail,  in  such  shares  and 

3  E  pro- 
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REPLEVIN. 


proportions  at  A.  should  appoint 
by  will.  In  1807,  A^  B.,  C,  and 
J>.  conveyed  the  entirety  of  the 
premises  to  make  a  tenant  to  the 
pradpct  so  that  one  or  more  re- 
coveries should  be  suffered,  in 
which  A*9  B^  C-,  D.y  and  E. 
diould  be  vouchees  for  the  pur- 
pose of  barring  all  estates  tail :  a 
recovery  was  then  suffered,  in 
vwhipi).  B*  and  C.  were  vouched. 
In  1809,  J.,  B.f  C,  D.,  and  E. 

•  fOBveyed  all  the  premises  to  make 
,,t^  tenant  to  the  pracipef  in  a  re- 
.,.^yf$ry  w:hich  was  suffered  in  1810, 
,  ,in  wl^ich  E.  was  vouched ;  and,  in 

1811,  a  recovery  was  suffered,  in 
which  D»  was  vouched. 

Held,  that  by  these  conveyances 
and  recoveries,  the  estates  tail  in 
B.9  C,  2>.,  and  E.  were  well  bar- 
red.   CMger  V.  Mason.  Page  685 

RE-ENTRY. 
See  Power. 

REFEREjE. 
See  Trover. 

REGULJG  GENERALES. 

See  Fines  and  Recoveries,  5. 
Ejectment. 

RENEWAL  FINE. 

Ai  being  possessed  of  certain  pre- 

•  mises  held  under  an  archbishop  by 
lease,  renewable  ft'om  time  to  time 

- ' '-^n  ^pqnoiidnt  of  certain  fines  and 
fees,  demises  the  premises  for  a 
term  to  B»y  who  covenants  **  that 
lie  will,  from  time  to  time,  and  at 
every  time  during  the  said  term. 


pay  to.  A-  or  the  archbishop,  such 
part  of  the  fine  and  fees  which, 
upon  every  renewal  by  A*  of  the 
lease  by  which  he  holds  the  pre- 
mises demised,  shall  be  paid,  or 
payable,  by  A.  in  respect  of  the 
premises  demised  to  B.'*    >f.  after- 
wards renews  his  lease  under  the 
archbishop  for  a  period  exceed- 
ing* by  five  years,  the  term  de- 
mised to  B.:  Hdd,  that  B.  was 
not  liable,  upon  this  covenant,  to 
pay  the  whole  of  the  fine  and  fees 
incurred  by  A.  upon  the  renewal 
of  his  lease  to  the  extent  above 
mentioned,  but  only  a  part  of  such 
fine  and  fises,  commensurate  with 
the  interest  which  B.  had  acquired 
in   the    premises.       Charlton   v. 
jPriver.  P^^  ^^ 

RENT  ARREAR. 

See  Landlord  and  Ten  ant,  S,  4, 5. 

Power. 

REPLEVIN. 

And  see  Attorney,  1.     Pleading, 
6,  14.    Reflbvik  Bond. 

1.  By  a  settlement  made  on  the  mar- 
riage of  Sir  H.  J.  P.,  the  estate  T. 
was  settled  to  the  use  of  Sir  JFf.t/.  P> 
for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  reversion 
to  Sir  H.  J.  P.  the  settlor,  in  fee. 
There  was  issue  of  the  marriage  a 
son,  «/•  P.  who  attained  the  age  of 
twenty-one,  but  died  in  1767  with- 
out issue,  leaving  Sir  H.  J.  P.,  his 
fiither,  him  surviving.  «/.  P.  took 
upon  himself,  among  other  things, 
to  devise  the  estate  T.  to  his  &ther 

for 
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SHERIFF. 
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for  life,  with  remainder  to  his 
sisters  of  the  half-blood,  M.  and 
A.  in  fee.  Sir  H.  J.  P.  accepted 
certain  benefits  under  this  will; 
and  in  1769,  devised  the  estate  T. 
(after  the  deaths  of  his  daughters 
M.  and  A.  without  issue  male)  to 
H.  P.  for  life,  with  several  re- 
mainders over.  In  an  action  of 
replevin,  by  a  person  claiming 
under  the  will  of  Sir  H. «/.  P., 
the  avowant,  who  claimed  as  heir 
of  A,,  read  in  evidence  the  an- 
swer of  the  real  Plaintiff  to  a  bill 
filed  against  him  by  the  avowant* 
in  which  answer  the  real  Plaintiff 
admitted,  that  he  believed  that 
certain  articles  of  agreement  be- 
tween Sir  //. «/.  P.  and  his  son 
«/.  P.,  were  made  in  the  year 
1766,  whereby  J.  P.  agreed  to 
pay  700/.,  and  an  annuity  of  200/. 
per  annum  to  his  father,  who,  in 
consideration  thereof,  agreed  to 
convey  estate  T,  immediately  to 
his  son,  subject  to  a  proviso,  that 
if  the  son  should  die  in  the  life 
time  of  the  father,  the  conveyance 
was  to  be  wholly  void.  Held,  that 
Sir  H,  J,  P.  was  not,  by  accepting 
benefits  under  the  wiD  of  «/.  P., 
divested  of  the  reversion  in  estate 
T. ;  that  M.  and  A,  took  nothing 
in  the  estate  under  the  will  of 
J.  P. ;  and  that,  on  the  trial  it 
was  not  necessary  for  the  Judge 
to  direct  the  jury  to  presume,  that 
some  conveyance  of  the  reversion 
in  fee  had  been  made  by  Sir 
//. «/.  P.  to  his  son  J,  P. 
2.  The  letters    of  a   party,   under 


whom  the  Plaintiff  did  not:daim, 
were  held  inadmissible  as  ^  evi- 
dence to  affect  the  Plaintiff's  title. 
Halfard  v.  DiU<m.  Page  12 

• 

REPLEVIN  CLERK. 

See  ATTORNBTy  1. 

REPLEVIN  BOND. 

Sureties  in  a  replevin  bond  aore  not 
discharged  by  the  execution  of  a 
writ  of  enquiry,  under  17  Car*  2. 
c.  19.  5. 23.,  and  a  judgment  there- 
on for  avowant  to  recover  the 
arrear  of  rent  found,  together  with 
a  sum  for  his  costs  and  damages. 
Tumor  v.  Turner,  107 

REQUESTS,  COURT  OF. 
See  Attorney,  2. 

REVOCATION. 
See  Devise,  5. 


SEWERS. 

The  decree  of  the  commissioners  of 
sewers  is  not  conclusive  ag^nst  a 
party  residing  within  the  district 
over  which  they  preside  ;  but  such 
party  may  prove,  in  an  action 
brought  against  a  Defendant  for 
taking  goods  to  satisfy  the  rate, 
that  he  derives  no  benefit  from  the 
sewer  on  account  of  which  he  is 
rated.     Stafford  v.  Hamston,    691 

SHERIFF. 
1.  The  trustees  of  an  oiftalittding 
satisfied  term,  a^sign^  ii(  trust  to 
3  E  2   .  attend 


784 


STAMP. 


TOLL. 


attend  the  inheritance,  may  sue 
the  sherifF  for  not  retaining,  after 
notice  to  do  so,  in  an  execution 
against  the  tenant,  a  year's  rent 
due  to  the  landlord. 

2.  A  notice  to  the  sheriff  in  such 
case,  stating  that  the  rent  was  due 
to  «/•  IV»  and  the  mortgagees  of 
his  estate,  and  signed  by  a  person 
who  was  not  the  receiver  appointed 
by  the  mortgage  deed,  was  held 
sufficient. 

S.  The  sheriff  is  liable,  in  such 
case,  if  he  remove  any  of  the 
tenant's  goods  without  retaining 
the  year's  rent.     Colder  v.  Speers. 

Page  67 
2.  Where  a  sheriff  by  mistake  re- 
turned to  a  ^eri  facias  that  he  had 
a  sum  in  his  hands  to  be  paid  to 
the  Plaintiffii,  when  in  truth  he  had 
not,  the  sum  in  question  having 
been  paid  (through  want  of  caution 
in  the  sheriff's  officer)  to  the  soli- 
citor of  a  commission  of  bankrupt 
issued  against  the  Defendant,  under 
which  commission  one  of  the  Plain- 
tiffs was  an  assignee :  Held,  that 
this  Plaintiff  knowing  of  such  pay- 
ment and  having  omitted  to  make 
an  early  objection  to  it,  the  sheriff 
was  absolved  from  paying  to  the 
Plaintiff  the  sum  mentioned  in  his 
return.     Tomlinson  v.  Shynn.     77 

SHIP. 

See  Bankruptcy,  3.    Insurance. 
Charter-Pa  RTY. 

STAMP. 

The  following  letter  from  F,  and  Co. 
to  their  correspondents  S*  and  Co., 


"  Gentlemen,  we  request  you  will 
pay  to  Messrs.  //•  C  and  son,  or 
their  order,  out  of  the  first  proceeds 
that  become  due  of  our  stock  of 
gunpowder  now  in  your  hands, 
600/.,  and  charge  the  same  to  our 
account,"*  was  held  an  order  for 
the  payment  of  money,  under 
55  Geo,  S.  c.  184.,  and  liable  to 
be  stamped  as  such,  and  not  with 
an  agreement  stamp,  although  the 
letter  formed  part  of  a  correspond- 
ence between  the  three  houses, 
being  followed  by  a  letter  to  H.  C. 
and  son  from  S.  and  Co.*  promising 
to  pay  as  directed,  provided  they 
shotdd  be  injunds  for  the  purpose^ 
and  by  other  letters  between  the 
houses  of  F.  and  Co.  and  S.  and 
Co.  relating  to,  and  confirmatory 
of,  the  same  order.  Butts  v. 
Swann.  PageUp 

SURETIES. 
See  Replevin  Bond. 


TENANTS  IN  COMMON. 
See  Pleading,  13. 

TITHES. 

See  Fines  and  Recoveries,  Prac- 
tice OF  Passing,  4<. 

TOLL. 

By  the  .2  G.  3.  c.  67.  (local  act,)  un- 
der which  a  turnpike  gate  was 
erected  at  L.,  the  toll,  when  car- 
riages passed,  was  imposed  on  the 
carriages,  not  on  the  horses  draw- 
ing 


TROVER. 


WARRANT  OF  ATTORNEY.  735 


ing  them,  and  persons  having  paid 
on  passing,  were,  on  their  return 
the  same  day,  exempt  from  toll. 
By  the  4-9  G.  3.  c.  28.  (local  act,) 

applying  to  /  the  same  turnpike, 
and  reciting  the  former  act,  the 
old  tolls  were  repealed,  and  the 
new  toll,  when  carriages  passed, 
was  imposed,  not  on  the  carriages, 
but  on  the  horses  drawing  them  : 
in  the  latter  act,  all  the  provisions, 
regulations,  and  clauses  of  the  for- 
mer were  continued  as  fully  as  if 
they  had  been  re-enacted :  Held, 
that  where  the  toll  imposed  by  the 
latter  act,  had  been  paid  for  horses 
passing  with  a  carriage,  those 
horses  were  exempted  from  toll 
on  returning  the  same  day,  though 
with  a  different  carriage.  Gray  v. 
Shilling, 


Page  30 


TRESPASS. 


See  Constables.      Evidenxe,    18. 
Trover. 

TROVER. 

A.  sued  /?.,  in  trespass  for  taking  a 
filly  ;  n.  justified  that  the  filly  be- 
longed to  C,  and  was  taken  by 
C.'s  command.  Verdict  for  J., 
with  damages,  subject  to  an  award 
by  2>.,  to  whom  the  filly  was  de- 
livered with  the  consent  of  A.  and 
C,  in  order  that  Z>.  might  deter- 
mine, in  a  given  time,  whether  the 
filly  was  marked  with  a  certain 
scar ;  in  case  the  scar  should  ap- 
pear, the  verdict  for  A.  to  stand. 
Z>.,  by  his  award  in  due  time,  stated 
that  the  scar  had  appeared,  and 
ordered  the  verdict  to  stand.    Ten 


days  afler,  C  demanded  the  filly 
of  A.y  who  refused  to  deliver  it ;  a 
month  aflerwards  C.  sued  D.  in 
trover  for  the  filly  :  Held,  that  this 
detention  of  the  filly  by  D.  did  not 
amount  to  a  conversion.  Gunton 
v.  Nurse.  Page  447 

TRUSTEE. 
See  Sheriff,  1. 

TURNPIKE. 
See  Toll. 


VARIANCE. 
See  Pleading.  9. 


USAGE. 

See  Evidence,  18. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  6. 

UNDERWRITERS. 
See  Insurance. 


WARDEN  OF  THE  FLEET. 
Se^  Practice,  3. 

WARRANT  OF  ATTORNEY. 

If  the  defeasance  on  a  warrant  of 
attorney  state  that  it  is  given  to 

secure 
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WARRANT  OF  ATTORNEY. 


secure  the  payment  of  a  sum  on 
demand^  and,  in  case  deftult  shall 
be  made,  then  judgment  to  be  en- 
tered up  and  execution  issue,  an 
actual  demand  must  be  made ;  and 
a  proposal  to  settle  amicably  does 
not  amount  to  such  a  demand. 
VickiM  ▼.  Bromley.         Page  464 


WITNESS. 

See  Evidence,  4  to  !?• 

WRIT  OF  ENQUIRY. 
See  Replevin  Bond. 


END   OF   THE   SECOND   VOLUME. 


Frjnted  by  A.  Strahan,  Law-Printer  to  His  Majesty, 
Printera-Street,  London. 
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